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Central  Pacifio  B.  R.  Co.  v.  Orr  (2  L.B.,  525),- 

overruled,  11  L.  B..  445. 
Chrl8toflerH«)n,  Teter  (3  L.  B.,  329) ;  modified,  6  L. 

B.,  2M,  624. 


Colorado,  State  of  (7  L.B.,490);  overruled,  9L. 

B.,  408. 
Cornell  v.  Chilton  (1  L.  B.,  153) ;  overroled,  6  L. 

B.,  483. 
Bevoe,  Lizzie  A.  (5  L.  B.,  4) ;  modified,  5  L.  B., 

429. 
Budymott  v.  Kansas  Pacific  K.  R.  Co.  (5  C.  L.  O., 

69) ;  overruled,  1  L.  B.,  345. 
♦Elliott  V.  «.van  (7  L.  B.,  322) ;  overruled,  8  L.  B., 

no. 

Kpley  V.  Trick   (8  L.  B.,  110) ;  overruled,  9  L.  B., 

353. 
Ewing  V.  Bickard   (1  L.  B.,  146) ;  overruled,  6  L. 

B.,  483. 
Fifth,  Mary  (10  L.  B.,  606) ;  mo<lifled.  13  L.  B.,  51L 
Florida  Rwy.  and  Navigation  Co. «.  Miller  (3  L. 

B.,  324) ;  mwlitied  (6  L.  B.,   716) ;  overruled,  9 

L.  B.,  237. 
Forgeot,  Margaret  (7  L.  B..  280) ;  overruleil,  10  L. 

B.,  629. 
Freeman  V.  Texas  Pacific  B.  B.  Co.    (2L.B.,550)t 

overruled,  7  L.  B.,18. 
Galliher,  Maria  <8  C.  L.  O.,  57) ;  overruled,  1  L.  B., 

57. 


*  The  cases  marked  with  a  star  are  now  authority.    See  Hessong  v.  Burgan,  9  L.  B.,  153. 


TABLS  OF  OTEBBULED  AND  MODIFIED  CASSS^  ETC.       ZVII 


Garrett,  Joshuft  (3  C.  L.  O.,  1005) ;  orerrnled,  SK 

D.,166. 
6«(M «. CaUfonilA and  Oregon  B.B.C0.  (5  C.L. 

O.,  150) ;  OTermled,  1  L.  D.,  890. 
Oobrmaa  v.  I^rd  (9  C. L. O.,^;  OTcnulai,  4  L. 

D.,5S0. 
Hardin,  JaaMt  A.  (10  L.  D.,  913);  noalled  aad  ft- 

Yoked,  14  L.D..SB8. 
Hickey,  If.  A.  and  Bdward  (8  L.  D.,  08)  1  modified, 

SL.B.,26i. 
Holland,  G.W.  (0  Ii.D.,20)i  OTetniled,  0  L.!)., 

•SO,  andl3L.D.,43e. 
Hooper,  Henry  <4  L. ».,  034) ;  modified,  •  L.  !>.,  80, 

384. 
Jomea,  Jamea  A.  fS  L.  D.,  HO) ;  everruled,  8  L.  P., 

448. 
Jonea  V.  Koinetl  (OL.D.,0B8);  orenmled,  &4  L. 

D.,4M. 
Kniakem  t .  H^Hnga  aad  Dakota  Bwy.  Co.  (0  C 

lib  O.,  50)  r  ovemled,  1  L.  J>.,  803. 
LaaeUe  V.  ICiaaoori,  Kanaaa  and  Taiuia  Bwy.  Co. 

(8  C.  L.  O.,  iO)  f  orermled,  14  L,  9.,  378. 
Undberg,  Anna  C  (8  L.  D.,  85) ;  modified,  4  L.  P.. 


*Keedi7.BaiBBgton  (7  L,  D.,  154);  OTermled,  8 

L.P.,110. 
Bioo  Townaite  (1  L.  D.,  558) ;  modified,  5  L.  D., 


Llnderman  v.  Wait  (OL.  X>^  088);  overroled,  18 

L.]).,  460. 
LouiaiaBa»  Siata  of  (8  L.  D.,  UOD ;  modified  en  re* 

▼iew,  0}UD.,167. 

Lynch,  Patriok  (7 1-  P-i  08) ;  ovemOed,  18  L.  P. 

713. 
H anghan,  George  W,  (1 L.  D.,  39) ;  overroled,  7  L. 

D.,04. 
Heyar,  Peter  (0  L.  P.,  080);  modified,  13  L.D., 

488. 
Horgan  v:  Craig  (10  C.  L.  O.,  384) ;  oTetmled,  5  L. 

D.,303. 
iJIVMllieni  Paette  B.  B.  Q».  v.  Tantia  (8  L.  D.,  5^) ; 

OTermled,  13  L,  D.,  137. 
I3)inan  v.  St.  Panl,  Minneapolla  and  MnuitolA 

Biry.Co.  (9L.D.,380;;  0L.I>.,750. 
Papina  v.  Aidanon  (1 B.  L.  P.,  01) ;  modified,  5 1*, 

p..  350. 
Pattoraon, Chariaa  B.  (8Ii.Dn  900);  modified,  0 L. 

P.,  384,  fi34. 
Phelpt,  W.  L.  (8  C.  L.  O.,  189) ;  OTermled,  3  L.  P., 

864. 
Popple,  Jamea  (13  L.  P.,  488) ;  0Temile4i  18 1*.  P., 

088. 
Bancho,  Aliaal  (1  L.  P.,  178;  OTerriUed,  5  L.  P., 

33*'. 


Bobinaon,  BteiDa  G.  (13  L.P.,  449);  0Terraled,18 

L.P.,1. 
Bogera,  Horaee  B.  (10  L.  P.,  30) ;  overmled,  14  L. 

P.,  831. 
Bogera  v.  Atlando  and  Pacific  B.  B.  O).  (0  L.  P., 

505) ;  overruled,  8  L.  P.,  106. 
*Boger8V.Lnkena(0L.  P.,  Ill);  OTermled,  8  L. 

P.,  110. 
1^  Paul.  MtnneapoUa  and  Manitoba  Bwy.  Co.  (8 

L.  P.,  355) ;  modified,  18  L.  P.,  854. 
Saylea,  Henry  P.  (3  L.  P.,  88) ;  modified,  0  L.P., 

707. 
aeztano  ^.  Sonthem  Paeifio  B.  B.  Cow  (0  C.  L.  O^ 

99) ;  OTermled,  1 L.  P.,  880. 
Phineberger,  Joeepb  (8L.  P.,  881);  OTemled,0 

L.P.,302. 
Sipcben  v.  Boaa  ( IL.  P.,  034) ;  modified,  4  L.  P^ 

193. 
Spencer,  Jamea  (0  L.  P.,  317) ;  modified,  0  L.  P. 

773,  and  8  L.  P.,  487. 
Stttie  of  C!alii((umia  v.  Pierce  (8  C.  I4.  (X,  118) ;  modi- 
fied, 3  L.  P.,  854. 
Sweeten  V.  SteTenaon  (8  L.  P.,  349);  OTorruled 

8  L.  P.,  348. 
Talkington's  Heirs  v.  Hempfling  (3  L.  P.,  46) ; 

OTermled,  14  L.P.,  200. 
Taylor  v.  Yatea  et  oZ.  (8  L.  P.,  279) ;  reversed  on 

roTlew,  10  L.  P.,  243. 
Traugh  v.  Ernst  (2  L.  P.,  313) ;  OTorraled,  3  L.  P., 

218. 
Tripp  r.  Stewart  (7.  C.  L.  C,  88);  modified,  6  L. 

P.,  795. 
Tapper  v.  Scbwars  (3  L.  P.,  038) ;  oTormled,  0  I». 

P^039. 
Turner  v.  Lang  (1  C.  L.  0.,  51 :  modified,  5  L.  P., 

356. 
Vine,  James  (14  L.  P.,  527) ;  modified,  14  L.  P^ 


Watson,  Tbomaa  E.  (4  L.  P^  100) ;  modified,  0  L. 
P.,  71. 

Weber,  Peter  (7  L.  P.,  470) ;  OTormled  on  review, 
9  L.  P.,  150. 

Wilkins,  Be]\jamin  C.  (2  L.  P.,  120) ;  modified,  0 
L.P.,  797. 

WlUingbeck,  Christian  P.  (8  L.  P^  883);  modi- 
fied, 5  L.  P.,408. 


*  Tba  caaaa  marked  with  a  atar  an  now  antbority.    See  Heaaong  t .  Borgan,  9  L.  P.,  158. 
TABIiB  OF  CIBCUIiAKS  AND  INSTRUCTIONS. 


Jannaiy  14. 1881.— Bxtenaion  of  time  for 
payment 

April  37,  ISOl.—Inatmciiona  nnder  deaert 
land  circnlar 

January  7, 1892.--Bu1e  of  Practice  No.  14 . 

January  12, 1802.— Sorvey,  meandered  lake 

Janoan*  13. 1802.— Price  of  deaert  land  . . . 

January  9B,  1893. — Timber  cutting 

Febroaty  15, 1893.— Caage  lands 
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74 
96 
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February  15, 1802.— Forest  reservation 200 

March   15,  1802.— Bnle    53   of    FracUce 

amended 250 

March  21, 1892.— Bight  of  way 838 

March  22,  1892 Siaaeton  and  Wahpeton 

Indian  lands 303 

May  23, 1892.— Park  and  cemetery  entriea  560 

J  one  22, 1892.— Peaert  land  act,  as  amended  677 


U561— VOL.  14 n 


iViri 


CIRCULARS  AND   INSTRUCTIONS   CITED,  ETC. 


CIRCULARS  AND  INSTRUCTIONS  CITED. 

Pago. 


Febraary9,  18SB.>^Boimt7laDd  vrarraxit; 

ILestor.ei? 280 

Marcli  15, 1873.— Chippewa  scrip ;  C.  L.  L.^ 

708 W6 

January  8,  1878.— Application  to  enter;  4 

C.L.O.,  107 128 

October  31, 1881  r— Mining  circular,  par.  84         180 

July  31 ,  1882.— Coal  land ;  section  87 636 

AprU  0, 1 883.— Alabama  lands ;  1 L.  D.,  656         893 
August  25,  1885.— Bailroad  right  of  way] 

4  L.D.,150 415,667 

May  21, 1887.— Timber  and  stone  act;  6  L. 

D.,114 126 

June  27, 1887.— Desert  land ;  5  L.  B.,  708.  .41, 75, 124 
February  13,  1889.— A^nstment  of  rail- 
road grant;  8L.D.,348 555 


Angast  5, 1889.— Arid  land;  9L.D.,282...  123 
Jane  18, 1890.— Oklahoma  townsites;  10  L. 

D.,6G6 296 

August  9, 1890— Arid  land;  11L.D.,2:0..  552 
September  5,  1890 Arid  land;  11  L.  D.« 

296 124,552 

November  1,  1890.— Railroad  lands ;  11  h, 

D.,434 696 

March  31, 1891.— Railroad  lands ;  12  L.  D., 

308 697 

May  8, 1891.— Oklahoma  townsites;  12  L. 

D.,612 296 

May  8, 1891.'-<Instructions  under  section  7, 

act  of  March  3, 1891 ;  12  L.  D.,  450 467, 653 

September  19,  1891.'— Swamp  land;  18  L. 

D.,301 
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ACTS  OP  CONGRESS  CITED  AND  CONSTRUED. 


May  18, 1796  (1  Stat.,  464),  opening  public 

hinds 699 

May  10, 180O  (2  Stat.,  73),  sec.  4,  salt  lands         599 
March  26, 1804  (2  Stat.,  277),  opening  pub- 
lic lands 6W 

Msxch  2, 1805  (2  Stat'.,  324),  opening  public 

lands 6W 

April  21, 1806  (2  Stat,  391),  opening  public 

lands 599 

March  3, 1811  (2  Stat.,  662),  opening  public 

lands 599 

February  17, 1815  (3  Stat.,  211),  New  Mad- 
rid lucation .  8 

Marcb  3,1819  (3  Stat.,  520),  military  reser- 
vation          210 

March  3, 1819  (3  Stat.,  530),  private  claim. '       634 
March  2, 1821  (3  Stat., 613), pre-emption..  4 

April  20, 1822  (3  Stat.,  665),  pre-emption. .  4 

April  26,1832  (3  Stat.,  668),  New  Madrid 

location 7 

March  21 ,  1828  (4  Stat.,  259),  pre-emption . .  4 
April  6, 1832  (5  Stat.,  503),  pre-emption. . .  140 
June  22, 1838  (5  Stat..  251),  pre-emption ...  140 
June  1, 1840  (5  Stat.,  382) ,  pre-emption ....  140 
September  4, 1841  (5  Stat.,  453),  sec.  10,  pre- 
emption          699 

September  9,  1850  (9  Stat.,  553),  sec.  15, 

Utah  schoolland 214 

September  20,  1850  (9  Stat.,  466),  Illinois 

Central  grant 229 

September  28,  1850  (9  Stat.,  519),  swamn 

grant 229,247,675 

September  28.  1850  (9  Stat..  521),  military 

bounty  land  warrant 280 

March  22, 1852  (10  Stat.,  3),  military  bounty 

land  warrant. . . : 280 

March  3, 1853  (10  Stat., 244),  price  of  land.  74 

March  3, 1853  (10  Stat.,  244),  sec.  1.  CaUfor- 

nialands : 602 

J  aly  22, 1854(10  Stat.,  308),  opening  public 

lands 599 

July  22, 1854  (10  Stat.,  808),  sec.  8,  private 

claims .*. 97,356,606 

August  3, 1854  (10  Stat.,  346),  certification 
ofgrantedlaad 883 


September  30, 1854  (10  Stat.,  1110),  sec.  2, 
treaty 576 

December  19, 1854  (10  Stat.,  598),  Chippewa 
lands : 585 

May  17,1856  (11  Stat,  15),  Florida  Ry. 
grant 103 

June  3, 1856  (11  Stat.,  17),  sees.  1  and  6,  R. 
B.  grant,  Ala * 129 

June  3, 1856  (11  Stat..  18),  Louisiana  R.R. 
grant 821,328 

March  3,1857  (11  Stat.,  195),  Mhan.  R.  R. 
grant 639 

June  12, 1858  (11  Stat.,  336),  military  reser- 
vations           210 

February  26, 1859  (11  Stat,  385),  school  in- 
demnity          214 

June  21, 1860  (12  Stat,  71),  private  claim..  356, 607 

February  28, 1861  (12  Stat.,  172),  Colorado 
Ter ' 682 

July  1,1862^12  Stat, 489),  sec  3,  Western 
Pacific 1 1 543 

July  2, 1862  (12  Stat.,  503),  agricultural  col- 
lege grant 377 

March  3, 1863  (18  Stat.,  339),  railroad  grant         164 

March  20, 1864  (14  Stat.,  35),  sec.  5,  pre-emp- 
tion proof 364 

May  5, 1864  (13  Stat.,  66),  sec.  6,  Wisconsin 
RR 547 

May  12, 1864  (13  Stat.,  72),  Sioux  City  and 
St  Paul  R.  R.  grant 20 

July  1, 1864  (13  Stat.,  343),  coal  land 484 

July  2, 1864  (13  Stat.,  356),  sec.  17,  Sioux 
Cityand  Pacific 196 

July  2, 1864  (13  Stat.,  365),  Korthem  Pac  . .  187, 301 

377, 484, 612, 626 

March  3, 1865  (13  Stat.,  526),  Minn.  R.  R. 

grant 638 

sec.  3 647 

March  3, 1865  (13  Stat.,  529) ,  coal  land 484 

July  23, 18G6  (14  Stat.,218), California  titles, 

sec.  4....'. 247 

sec. 7... •.:..: 536,665 

sec.8 607 

July  26,  1866  (14  Stat.,  239),  Oregon  and 
Califomia  grant 188 


ACTS  OP   CONGRESS   CITED   AND   CONSTRUED. 


XIX 
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July  26, 18dS  (14  Stat.,  289),  raUroad  grant.        164 

July  27, 1866  (14  Stat.,  292),  Southern  Pa- 
cific grant 111,168,610 

July  25, 1868  (16  Stat,  178),  Wyoming 627 

February  25, 1869  (16  Stat.,  275),  private 
claims 626 

March  8,  1869  a6  Stat.,  340),  Coos   Bay 
•Wagon  Road 121 

March  3, 1809  (15  Stat.,  342),  sec.  2,  private 
claims 358 

May  4, 1870  (16  Stat.,  94),  Oregon  Central 

grant 283 

May  31, 1870  (16  Stat.,  378),  Northern  Pac. .         187 

Juno  28, 1870  (16  Stat.,  382),  Southern  Pac.  264, 611 

July  14, 1870  (16  Stat.,  277),  R.  R.  forfeiture  321, 328 

Jnly  14,  1870  (16  Stat.,  279),  preSmpUon 
final  proof 657 

July  1 5,  1870  (16  Stat.,  291 ) ,  private  claims  97 

March  3, 1871  (16  Stat.,  573),  Hrew;0rlean8 
and  Baton  Rouge  R.  R 8,322,328,365 

March  3,  1871  (16  Stat.,  588),  St.  Paul  end 
and  Pacific 545 

March  3,  1871    (16  Stat.,  601),  preemption 
final  proof 657 

May  9,1872  (17  Stat.,  88),  preemption  final 
proof 657 

May  10, 1872  (17  Stat.,  91),  mineral  lands. .         S97 

June  8, 1872  (17  Stat.,  330),  right-of-way 
act 107 

June  8, 1872  (17  Stat.,  340),  Chippewa  loca- 
tions          585 

June  10, 1872  (17  Stat.,  381),  Indian  lands.         648 

ICarch  3, 1S73  a?  S.tat.,  607),  coal  land  ....         635 

April  22,  1874  (18Stat.VlM);'tTte  Indian 
lands 267 

June  8, 1874  (18  Stat.,52),  preemption  final 
proof  in  Mi'iuiesota. . .  1 ....1. 387 

June  22,  1874  (18  Stat.  J94),  relinquish- 
ment oT  R.'R.  land : . . ...... .105. 286, 696 

Juno  22,  1874  (18  Stat.,  424)'.'  St.Taui;  M. 
andM.  Rwy ::..il. :..!.. 1 449 

March  3,  1876  (18  Stat.,  474) ,  Ck>lorado  ....         683 

March  3/ 1875  (18  Stat.,  482),  railroad  right 

of  way  : ; 102, 117, 118, 266, 321, 336, 338, 367, 

414,566 

March  8, 1875  (18  Stat.,  497),XaBisen  County 
desert  lands 220 

July  4, 1876  (19  Stat.,  73),  repeal  of  sec.  2303 
R.S......... 327 

January  12, 1877  (19  Stat.,  221),  salines 508 

March  i;'1877  (19  Stat.',  267),  California 
school  land .....'. . .  .'.■.' 262, 319 

March  3, 1877  (19  Stat.,  877),  desert  land  . .  74, 553, 

596,677 

June  3, 1878  (20  Stat.,  89),  timber  and  stone 
hind 125,160,392,415,436,618 

June  14,  1878  (20  Stat.,  113),  timber  culture  38, 128, 

315,435,466 

March  3, 1879  (20  Stat.,  472),  homestead  en- 
try   71 

July  1 ,  1879  (21  Stat.,  48) ,  leave  of  absence        208 

April  1, 1880  (21  Stat.,  09),  Fort  Ripley  res- 
ervation  '. 76 


Page. 
May  14, 1880  (21  Stat.,  140),  sec.  1,  relin- 

q  u  i  s  h  - 

ment 83, 145. 

305,383 
sec  2,  con- 
testant's 
right...    13,299, 
315,381,530 
8e<J.  3,  home- 
stead set- 
tlement.. 269,306 
May  28, 1880  (21  Stat.,  143).  Osage  lands. .  172, 204, 

299 
June  15, 1880  (21  Stat.,  237),  sec.  2,  home- 
stead  76,103,616 

June  15,1880  (21  Stat.,  199),  Ute  Indian 

luids : 267 

June  16, 1880  (21  Stat.,  287),  repayment ..  101, 237,. 

544 
February  18,  1881  (21  Stat.,  326),  univer- 
sity lands 143 

March  3,  1883  (22  Stat.,  484),  local  oflScor's 

fees 646 

March  3, 1883  (23  Stat.,  487),  Alabama  lands  268, 292 
Jnly  5, 1884  (23  Stat.,  103),  abandoned  mili- 
tary reservation 77, 233. 298,  527, 622 

FebrQary  28, 1885  (23  Stat.,  337),  forfeiture 

of  Texas  Pacific  grant 8 

March  8,  1886(23  Stat.,  446),  abandoned 

military  reservation 79 

August  4, 1886  (24  Stat.,  239),  local  ofilcer's 

fees 646 

February  8, 1887  (24  Stat.,  388),  general  al- 
lotment act 235,464 

February  8,  1887  (24  Stat.,  391),  New  Or- 
leans Pacific ........  323, 330, 365 

February  15, 1887  (24  Stat.,  402),  r1  R  right 

of  way — 566 

March  3, 1887  (24  Stat.!  556),  adjustment  of 

R.  R.  grant ..  35, 102, 
498 

sec.  2,  ac^nst- 

mentofR.  R. 

grant 10, 129, 365 

sec.  4. 18 

sec.  5...... 237, 498, 554 

May  28, 1888  (25  Stat.,  158),  grant  to  Wyo- 

ming '. 623 

October  2, 1888  (25  Stat.,  526),  arid  land  ...  123, 553 
January  14, 1^89  (25  Stat.,  642),  Mille  Lao 

Indian  lands ., : 497 

February  2^,  1889  (25  Stat.,  676),  new  States 

and  grants  th»eto..i. .....'. 143,156,282,634 

March  2, 1889  (25  Stat.,  854),  sec.  2,  'second 

entry...  27, 252, 305, 
604, 616 
sec.  3,  leave 

of  absence.    95,208 
sec.  4,  price  of 

land 8 

tecs.  5  and  0, 
additional 
entry 277 


•  »      «  > 


EBVISED   STATUTES   CITED   AND   CONSTRUED. 


MftToh  2,  1889  (»Stat^  KB),  aeos.  8  and 

Ut    Sionz 
IndiAD 

Umd 484 

8«C8.  16  and 

23 187,883 

March  2,  1888  (25  Stat.,  1008),  Oklahoma 

lands 226,608 

May  2, 1890  (26  Stat.,  81),  Oklahoma  lands.         226 

sec  21,  Oklahoma 

homaataad....    18,462 
aeo.  22,  Oklahoma 
tows  ait«...18,146,410, 
452,605 
Itay  14, 1880  (26  Stat.,  108),  Oklalioma  tow^n 

sitea 885 

;rnly  10, 1890  (26Stat..  227),  Wyoming  miU- 

tary  reservations 628 

Aagnst  29,  1890  (26  Stat.,  369),  railroad 

lands 606 

Angost  80, 1890  (26  Stat..  391),  arid  land  ..  123, 686 

area  of  en- 
try    re- 
stricted.. 835.651 
September  29, 1890  (26  Stat.,  496),  forfeiture 

of  RR.  grants 187,264,859,526,546,618 

September  30, 1890  (26  Stat.,  502),  parks  and 
cemeteries 560 


Septembor  80, 1880  (96  SAat.,  684),  extearim 
•ftima  lor  payment 801^509 

Febmaiy  28, 1891  (26  Stst^  796),  aofaool  ta- 
demnitgr » 228,86 

KBMh  8, 1891  (26  Stat.,  854),  private  daima         96 
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DECISIONS 


RBLATIlCa  TO 


THE   PUBLIC   Lj^ISTDS. 


CONFIBMATION-SEGTION  7,  ACT  OF  MAJftCH  8,  1801. 

Bradbubt  t?.  Dickinson* 

Uie  sale  of  an  undivided  interest  in  tlie  lands  coYeied  by  an  entry,  prior  to  March 
1, 18S8,  does  not  bring  said  entry  within  the  confirmatory  prorisions  of  sec- 
tion 7,  act  of  March  3^  1891. 

Becreiary  IToble  to  the  Commissioner  of  the  General  Lamd  Office^  January 

2, 1892. 

I  am  in  receipt  of  your  letter  of  July  18, 11391,  requesting  farther  in- 
stnictions  in  re&rence  to  the  case  of  Elwood  S.  Bradbury  v.  Martin  F. 
Dickinson. 

It  appeacs  that  on  January  4, 1887,  Dickinson  made  soldier's  addi- 
tional homestead  entry  for  the  W  ^  of  the  liCB  i  of  section  12,  T.  23  S.^ 
B.  44  W.,  Lamar,  Colorado. 

On  June  9, 1887,  said  entry  was  held  for  cancellation  by  your  office 
for  the  reason  that  the  rights  of  the  entryman  were  exhausted  under 
the  homestead  law  prior  to  said  ^itry.  On  June  13, 1887,  Dickinson 
filed  affidavits  showing  that  his  rights  under  the  law  were  not  ex- 
bansted. 

On  the  same  day  Elwood  S.  Bradbury  applied  to  contest  Dickinson's 
eiftry,  alleging  that  the  entry  was  made  in  the  interest  of  one  Thomas 
Doak,  that  the  entry  was  made  for  purposes  of  speculation,  and  that 
the  entry  was  illegaJ  because  Dickinson  had  previously  exhausted  his 
rights  under  the  homestead  law.  The  affidavit  of  contest  was  not  cor- 
roborated, his  application  to  contest  was  accordingly  rejected  by  the 
register  and  receiver.  Contestant  appealed  from  said  rejection  to  your 
offiise^  where,  on  February  10, 1888,  it  was  decided  that  Dickinson  had 
ezhauBted  his  rights  under  the  homestead  law,  and  your  decision  of 
June  9, 1887,  holding  his  entry  for  cancellation  was  adhered  to. 

Bradbury's  appeal  was  dismissed  and  his  application  to  contest  re- 
fiiBfid  on  the  grounds  that  said  entry  was  then  under  investigation  by 
yonr  €&c&  and  that  the  affidavit  of  contest  was  not  eorroborated. 
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Both  Bradbury  and  Dickinson  appealed  from  your  said  roling  to 
this  Department,  and  on  April  6,  1888,  Dickinson  filed  a  relinqalsh* 
ment  of  his  entry,  and  on  the  same  day  one  Thomas  D.  Parish  was 
allowed  by  the  local  land  officers  to  make  a  soldier's  additional  home- 
stead entry  for  said  tract. 

Under  date  of  July  27,  1889,  the  Department  aeting  upon  these 
appeals,  held  that  the  allowance  of  the  entry  of  Parish  was  irregolar. 
It  was  accordingly  directed  to  be  canceled.  It  was  also  held  that  your 
office  was  justified  in  refusing  to  allow  Bradbury's  application  to  con* 
test.  However,  the  decision  of  your  office  was  reversed  in  so  far  as  it 
canceled  Dickinson's  entry  without  a  hearing,  and  it  was  held  while 
there  were  facts  in  the  record  showing  that  his  right  to  make  an  entry 
under  the  homestead  law  had  been  exhausted,  still  he  offered  to  show, 
if  an  opi)ortunity  was  given  him,  that  his  right  had  not  been  exhausted. 

A  hearing  was  ordered  to  determine  the  faets.  In  said  departmental 
decision,  Dickinson's  relinquishment  was  not  accepted,  since  it  was 
made  to  appear  that  he  had  before  that  time  sold  all  or  nearly  all  of 
his  interest  in  said  tract. 

In  your  letter  of  July  18, 1891,  addressed  to  this  Department,  you 
state  that  Parish's  entiy  has  been  canceled,  and  although  a  hearing 
was  ordered  August  12, 1889,  as  directed  by  the  Department,  it  appears 
that  the  register  and  receiver  have  never  fixed  a  day  for  said  hearing. 
You  suggest  that  the  passage  of  the  7th  section  of  the  act  of  March  3, 
1891  (26  Stat.,  1095),  may,  when  applied  to  said  case,  render  a  hearing 
on  its  merits  unnecessary. 

It  appears  from  the  facts  as  they  are  found  in  the  departmental  de- 
cision of  July  27, 1889,  that  the  entry  of  Dickinson  was  made,  and  a 
final  receipt  issued  on  January  4, 1887. 

On  January  6th  following,  he  sold  and  conveyed  the  undivided  one 
half  of  said  tract  to  Thomas  Doak  for  a  consideration  stated  to  be  $500, 
and  about  the  same  time  he  sold  and  conveyed  for  a  valuable  considera- 
tion, the  undivided  one-fourth  interest  in  said  tract  to  one  William 
Groom,  and  that  on  March  2, 1887,  Doak  purchased  this  interest,  leav- 
ing him  the  owner  of  an  undivided  three-fourth  interest  in  said  tract 
and  leaving  Dickinson  the  owner  of  the  undivided  one-fourth  part 
thereof. 

The  tract  was  then  platted  by  its  owners,  and  laid  out  as  an  addition 
to  the  town  of  Grenada,  and  at  the  date  when  Dickinson's  entry  was 
held  for  cancellation,  they  had  sold  about  one  hundred  and  nineteen 
lots  to  different  buyers. 

Dickinson's  sale  of  the  undivided  three-fourth  interest  in  said  tract 
was  made  after  final  entry,  and  before  March  1, 1888,  and  before  any 
action  was  taken  against  said  entry. 

In  so  far  as  is  shown  by  the  record,  the  sales  were  made  for  valuable 
considerations,  no  adverse  claims  originating  prior  to  final  entry  exists 
and  no  fraud  has  been  found  on  the  part  of  the  purchaser;  will  such  an 
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entry  be  confirmed  under  the  provisions  of  the  seventh  section  of  the 
act  dtedt    I  think  not. 

The  section  relied  upon  for  confirmation  refers  to  certain  entries  clas- 
sified as  <^  entries  made  under  the  prcrcmption^  homestead,  desert-land, 
or  timber-culture  laws"  and  provides  that  under  certain  conditions, 
they  shall  be  confirmed  and  patented*  One  of  these  conditions  is  that 
where  an  entry  has  been  sold  after  final  receipt  has  been  issued  by  the 
receiver  of  the  land  office,  and  prior  to  March  1, 1888,  to  a  bona  fide 
purchaser  for  a  valuable  consideration,  such  an  entry  shall  be  confii-zaed. 
No  provision  is  made  for  confirming  an  entry  where  an  undivided  part 
of  the  tract  covered  thereby  is  so  sold.  Congress  seems  to  have  dealt 
with  an  entry  as  an  entirety  and  to  hold  that  it  was  the  legislative  in- 
tention to  confirm  where  a  purchaser  has  acquired  three-fourths  or  one- 
half  interest  in  the  entry,  would  also  require  in  a  proper  case,' the  hold- 
ing that  an  entry  was  confirmed  where  a  purchaser  had  acquired  a  one- 
tenth  interest  therein  or  even  less. 

I  do  not  think  this  was  the  intention  of  Congress  when  the  act  was 
passed. 

You  are,  therefore,  directed  to  allow  the  case  to  take  its  regular 
course  as  directed  by  my  decision  of  July  27, 1889. 


KSW  MADBID  LOCATION— UNSTJBVBTSD  LAND. 

Bbitton  Williams. 

A  New  Hadiid  loeation  of  miBtLryeyed  land,  made  under  the  act  of  Febmary  17, 
1815,  wao  nnanthorized  thereby,  and  while  the  law  thns  remained,  snoh  location 
wae  no  bar  to  other  disposition  of  the  land. 

The  act  of  April  28, 1822,  proyiding  for  the  perfection  of  New  Madrid  locations  that 
did  not  conform  to  tiie  public  snrveys,  did  not  operate  to  save  a  location  on  nn- 
snrveyed  land,  where  said  land  had  been  previonsly  sold  by  the  government  to 
intervening  adverse  claimants. 

Beeretary  Ifoble  to  the  Commissioner  of  the  Oenerdl  Land  Office,  January 

J9y  1892. 

It  appears  by  your  letter  of  June  8^  1887,  to  the  local  officers  at  Boon- 
Tille,  Mo.,  transmitted  with  the  papers  in  this  case,  that  the  Kew  Mad- 
rid claim  of  Thomas  Huff,  Jr.  for  two  hundred  arpents,  or  170.14  acres, 
was  allowed  under  act  of  February  17, 1816  (3  Stat,  211),  upon  which 
certificate  of  location  (So.  136)  was  issued  September  18, 1816,  and  lo- 
cated January  13, 1817,  under  survey  Ko.  2637  at  Franklin,  Mo.,  land 

office. 

The  location  of  Huff  embraced  a  part  of  the  BW  ^  Sec.  36,  T.  49 
(south  of  Missouri  river),  range  17  west,  to  wit,  108.36  acres,  and  apart 
of  the  SB  \  of  section  36  ao^oining,  and  was  made  in  a  square  tract 
which  did  not  conform  to  the  sectional  lines  according  to  the  survey  of 
said  township  made  in  June  1818. 
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On  April  14^  1819,  Asa  Morgan  entered  the  balance  of  said  SW. } 
(51.64  acres)  not  embraced  in  said  location,  per  certificate  (Ko.  1967)  for 
vbicli  a  patent  was  dnly  issued  KoTcmber  1, 1827.  That  part  of  Huff's 
daim  located  in  the  BE.  ^  of  Sec.  35,  aforesaid,  was  adjudged  January 
18, 1820,  in  favor  of  David  Burns,  upo^  his  pre-emption  application 
(No.  1834)  for  the  whole  of  said  quarter,  and  the  same  was  patented  to 
liim  i)er  certificate  (!No.  99)  August  31, 1820.  ISo  patent  has  ever  issued 
on  any  part  of  Huff's  remaining  claim. 

On  January  28, 1820,  Britton  Williams  purchased  the  balance  of  said 
Huff  location  in  said  SW.  ^,  containing  108.36  acres,  at  $2  x>er  acre,  and 
paid  one  fourth  part  thereof  in  cash,  as  appears  by  the  following  cer- 
tificate of  purchase  (No.  4888),  issued  February  25, 1820 : 

It  la  hereby  certified  that  Britton  Williams  of  Cooper  county,  M.  T.  did  on  the 
28th  day  of  January,  1820,  purchase  the  soath  and  west  part  of  the  soath-west  qr. 
of  section  36,  in  Frl.  Tp.  49  (S.  M.  B.)  north  of  the  base  line  of  range  17  west  of  the 
6th  principal  meridian  in  the  district  of  lands  offered  for  sale  at  Franklin,  which 
said  part  of  qr.  section  contains  106.86  acres,  and  which  has  been  sold  to  said  Brit- 
ton Williams  at  the  rate  of  $2.00  per  acre,  amounting  in  the  whole  for  said  part  of 
quarter  section  to  two  hundred  and  sixteen  dollars  and  seventy-two  cents  ($216.72), 
of  which  there  has  been  paid  on  account  agreeably  to  law,  to  the  receirer  of  public 
moneys  at  Franklin,  the  sum  of  fifty-four  dollars  and  eighteen  cents  ($64.16),  being 
one-fourth  part  of  the  purchase  money  for  the  said  part  of  quarter  section. 

Now,  therefore  be  it  known,  that  if  the  remaining  balance,  being  one  hundred 
and  sixty-two  dollars  and  fifty-four  cents  ($162.64)  shall  be  paid  to  the  receiver  of 
public  moneys  at  Franklin,  or  to  the  Treas.  of  the  United  States  at  or  before  the 
dates  and  periods  following,  that  is  to  say,  fifty-four  dollars  and  eighteen  cents 
($64.18)  thereof  on  or  before  the  28th  day  of  January,  1822;  fifty-four  dollars  and 
eighteen  cents  ($54.18)  thereof  on  or  before  the  28th  day  of  January,  1623:  and 
fifty-four  dollars  and  eighteen  cents  ($54.18)  thereof  on  or  before  the  28th  day  of 
January,  1824,  then  the  said  Britton  Williams  or  his  assign^  or  other  legal  repre- 
flentatives  shall  be  entitled  to  receive  a  patent  for  the  part  of  the  quarter  section 
above  described  by  right  of  pre-emption  adjudged  in  his  favor. 

Said  certificate  of  imreliase  wae  Bttrrendered  September  30,  1822,  at 
said  Franklin,  by  Charles  Force,  the  heirs  of  Asa  Morgan,  and  Mary 
Oilman,  of  Goopeoc  county,  Missouri,  aa  assignees  of  said  Britton  Wil« 
liams,  and  new  declaration  {^o.  590)  issued  granting  further  credit  in 
eight  equal  annual  installments,  the  first  due  March  31, 1822,  and  the 
last  March  31, 1829,  under  the  act  of  Mardi  2, 1821,  Sec.  3  (3  Stat,  613), 
and  the  act  of  April  20, 1822  (3  Stat.,«B5). 

Final  payment  was  made,  and  register's  final  certificate  (No.  2001) 
issued  at  said  Franklin  on  March  28, 1829,  for  said  tract  under  the  act 
of  March  21, 1828  (4  Stat.,  269),  certifying  that  Eobert  P.  Clarke, 
Frederick  Haux,  and  David  Logan,  all  of  Cooper  county,  as  assignees, 
were  entitled  to  a  patent. 

By  your  letter  to  the  local  officers  at  Boonville,  Mo.,  dated  Nov^nber 
18, 1890,  you  decided  that, — **The  representatives  of  Huff  are  entitled  to 

patent  for  the  said  108.36  acres  upon  an  application  therefor.  Notify- 
(be  parties  in  Interest,  that  unless  an  appeal  is  taken  within  tiie  sixty 
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days  from  notice,  given  in  accordance  with  letter  '  0 '  of  September  24, 
1890,  the  entry  of  Williams  will  be  canceled.''    An  appeal  has  been 
taken  which  now  brings  the  case  before  me. 
The  following  specifications  of  error  are  assigned: — 

lat.  That  at  the  date  of  location  of  the  New  Madrid  claim  of  Huff,  January  IStli, 
1817,  the  land  in  controversy  was  not  sahject  to  the  provisions  of  the  act  of  Fehm- 
ary  17, 1815— the  location  having  been  made  previous  to  the  section  lines  having 
been  run,  said  location  was  void.  Ops.  Atty.  Gen.  Jan.  19, 1820 — ^Pnblio  Lands,  Laws 
and  Opinions,  part  2,  page  8. 

2ud.  That  a  valid  pre-emption  right  to  said  land  was  recognized  and  adjudged  in 
favor  of  Britton  Williams,  in  January  1820,  and  no  exceptions  to  said  adjudications 
in  favor  of  said  pre-emptor  appear  to  have  been  taken ;  and  had  a  patent  been  issued 
at  that  time  on  said  New  Madrid  certificate,  the  same  would  have  been  void.  Ops. 
Atty.  Gen.,  Jan.  27th,  1821,  vide  p.  16. 

Upon  a  careful  investigation  and  examination  of  the  files  and  records,  and  a  ref- 
erence to  the  laws  and  instructions  governing  the  disposition  of  the  land  here  in 
controversy,  it  would  be  discovered  that  the  officers  of  the  land  office  were  conver- 
sant with  the  law  and  the  facts  governing  the  disposition  of  the  case  and  committed 
no  error  in  j>ermitting  the  pre-emption  entry  of  said  Britton  Williams. 

The  Circumstances  under  which  the  ISew  Madrid  certificates  were  is- 
sued are  thus  stated  by  Justice  Bradley,  in  the  Hot  Springs  Cases  (92 
U.  S.,  698, 707) : 

The  earthquake,  or  succession  of  earthquakes,  which  occurred  along  the  Missis- 
sippi below  the  mouth  of  the  Ohio  in  1811  and  1812,  was  particularly  disastrous  to 
.the  county  and  village  of  New  Madrid,  in  Missouri  Territory  (then  the  district  of 
Louisiana),  leaving  a  large  portion  of  the  land  now  known  as  the  "  sunk  country'^ 
under  water.  For  the  relief  of  the  inhabitants.  Congress,  on  the  17th  of  February, 
1815,  passed  an  act  authorizing  those  whose  lands  had  been  materially  injured  by 
earthquakes  to  locate  the  like  quantity  of  land  on  any  of  the  public  lands  of  the  said 
Ten-itory,  the  sale  of  which  was  authorized  by  law. 

The  first  section  of  said  act  provides, 

That  any  person  or  persons  owning  land  in  the  county  of  New  Madrid,  in  the 
Missouri  Territory,  with  the  extent  the  said  county  had  on  the  tenth  day  of  Novem- 
ber, 1812,  and  whose  lands  have  been  materially  injured  by  earthquakes,  shall  be, 
and  they  hereby  are  authorized  to  locate  the  like  quantity  of  land  on  any  of  the 
public  lands  of  the  said  territory,  the  sale  of  which  is  authorized  by  law.  (3  Stat., 
211) 

Under  this  act  certificates  were  issued  to  those  inhabitants  of  Kew 
Madrid  whose  lands  had  been  injured  by  earthquakes,  which  were  in 
many  instances  located  on  lands  which  were  unsurveyed,  and  the 
question  arose  whether  such  locations  were  valid  under  the  last  clause 
above  cited,  and  this  question  was  submitted  to  the  Attorney  Oeueral 
William  Wirt,  who  gave  his  opinion  that  they  were  null  and  void. 

Under  date  of  May  11, 1820,  he  says  (1  Op.  361,  362): 

I  am  of  the  opinion  that  it  was  not  the  intention  of  Congress,  in  authorizing  the 
sufferers  '  to  locate  the  like  quantity  of  land  on  any  of  the  public  lands  of  the  said 
Territory,  the  sale  of  which  is  authorized  by  law,'  to  change  or  affect  in  any  man* 
aer  that  admirable  system  of  location  by  squares,  which  had  been  so  studiously 
adopted  in  relation  to  aU  their  territories. 
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Again,  ander  date  of  June  19, 1820  (1  Op.,  373,  375),  he  says: 

The  authority  given  is  to  make  these  locations  on  any  of  the  public  lands  of  tho 
Territory  the  sale  of  tphich  is  authorised  by  law.  But  the  sale  is  not  authorized  by  law 
until  the  sectional  lines  are  run;  and,  consequently,  all  locations  previously  made 
by  those  sufferers  are  unauthorized.  The  circumstance  of  their  being  located  in  a 
square  is  perfectly  immaterial  to  the  policy  of  the  law;  for,  although  in  a  square, 
they  may  not,  and  most  probably  will  not,  quadrate  with  the  sectional  lines  of  the 
general  survey,  since  squares  may  lie  to  any  and  to  every  point  of  the  compass — no 
two  contiguous  squares  quadrating  together;  whereas  the  sectional  scheme  calls  for 
parallel  lines  throughout  the  whole  Territory. 

Under  date  of  June  22, 1820  (2  Laws,  Instructions  and  Opinions,  14), 
lie  says,  speaking  of  locations  made  on  unsurveyed  lands: 

The  fundamental  defect  still  remains,  that  the  New  Madrid  locations  were  made 
on  lands,  the  sale  of  which  was  not  then  authorized  by  law;  those  locations  were, 
therefore,  made  without  authority  and  are  void,  and  patents,  consequently,  cannot 
issue  on  them.  The  contemporaneous  survey  of  these  void  locations  with  the  gen- 
eral survey,  and  the  permitting  them  to  produce  the  effect  of  causing  fractions  in 
the  general  survey,  was  unauthorized  by  law.  On  the  law  as  it  stands  I  should  pro- 
nounce the  sales  of  these  fractions  illegal  and  void,  because  the  public  law,  of  which 
every  one  is  bound  to  to  take  notice,  authorized  no  such  fractions  from  such  a  cause. 
The  sales  ought  to  be  set  aside  and  the  sections  still  subdivided  according  to  law. 

On  July  5, 1820,  the  Commissioner  of  the  Oeneral  Land  Office  trans- 
mitted to  the  surveyor  general  certain  opinions  of  the  Attorney  General, 
relative  to  locations  made  by  !N'ew  Madrid  claimants,  and  instructions 
relative  to  the  locations  which  have  not  been  made  conformably  to  law* 
^^  Those  locations  may  be  withdrawn  and  relocated,  or  amended  so  as  to 
eonform  to  sectional  lines."     (2  Laws,  Listructions,  and  Opinions,  303) 

As  early  as  April  16, 1817,  J.  Meigs  wrote  to  the  surveyor  general  at 
St.  Louis,  relative  to  New  Madrid  claimants,  as  follows: 

They  are  authorized  to  locate  on  any  of  the  public  lands  of  the  said  Territory, 
the  sale  of  which  ie  authorized  by  law.  Certainly  lands  confirmed  to  other  persons  are 
not  of  that  description,  nor  do  I  think  that  lands  which  the  President  has  not 
directed  to  be  prepared  for  sale  can,  with  propriety,  be  considered  of  that  descrip- 
tion.    (2  Laws,  Instructions,  and  Opinions,  816) 

Justice  Bradley,  in  the  Hot  Springs  cases,  supra^  says  ux)on  this  sub- 
ject (page  715), 

The  laws  then  were,  as  the  Attorney  General  held  them  to  be,  that  nnsurveyed 
lands  were  not  lands  the  sale  of  which  was  authorized  by  law ;  and  as  this  doctrine 
was  received  and  acted  upon  by  the  land  department  of  the  government,  we  should 
not  feel  authorized  at  this  late  day  to  reverse  it. 

It  follows  that  the  Kew  Madrid  location  of  Thomas  HuflF,  Jr.,  made 
January  13, 1817,  on  unsurveyed  land,  was  unauthorized  by  law,  and, 
in  the  language  of  Attorney  General  Wirt,  was  "  illegal  and  void,''  and 
that  the  local  officers  had  a  right  to  so  receive  the  law  and  act  upon  it, 
and  therefore  to  allow  the  pre-emption  of  Britton  Williams  on  January 
28, 1820,  of  the  fraction  of  108.36  acres  in  said  SW.  quarter,  and  the 
land  office  was  fiiUy  justified  in  issuing  a  patent  to  David  Burris  for 
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said  south-east  quarter  on  August  31, 1820.  The  land  officers  and  the 
local  officers  in  so  doing  administered  .the  law  as  it  then  was,  and  ever 
siQce  has  been  construed. 

But  Congress  came  to  the  aid  of  the  "Sew  Madrid  claimants  and 
passed  the  act  of  April  26, 1822  (3  Stat.,  668),  which  provides  as  fol- 
lows: 

That  the  locatiooB  heretofoie  made  of  warrants  iBBned  under  the  act  of  the  fif- 
teenth (seventeenth)  of  February^  one  thousand  eight  hundred  and  fifteen,  entitled 
'An  act  for  the  reUef  of  the  inhabitants  of  the  late  county  of  New  Madrid,  in  the  Mis- 
souri Territory^  who  suffered  by  earthquakes/  if  made  in  pursuance  of  the  provisions 
of  that  act,  in  other  respects,  shaU  be  perfected  into  grants,  in  like  manner  as  if 
they  had  conformed  to  the  sectional  or  quarter-sectional  lines  of  the  public  surveys; 
and  the  sales  of  fractions  of  the  public  lands,  heretofore  created  by  such  locations, 
diaU  be  as  valid  and  binding  on  the  United  States  as  if  such  fractions  had  been  made 
by  nverSy  or  other  natural  obstructions. 

But  this  act  did  not  affect  the  location  of  Huff,  the  land  of  which  had 
already  been  appropriated  in  part  to  Burns,  and  the  balance  to  Wil- 
liams. Interyening  rights,  which  had  vested  prior  to  the  passage  of 
said  act,  were  carved  out  of  its  operation. 

In  Wilcox  V.  Jackson  (13  Pet,  498,  513),  the  court  say, — 

That  whensoever  a  tract  of  land  shall  have  onoe  been  legaUy  appropriated  to  any 
pvipose,  from  that  moment  the  land  thus  appropriated  becomes  severed  from  the 
mass  of  public  lands;  and  that  no  subsequent  law,  or  proclamation^  or  saloi  would 
be  construed  to  embrace  it,  or  to  operate  upon  it. 

In  Lytle  v.  Arkansas.  (9  How.,  314,  333)^  the  court  say, — 

The  claim  of  pre-emption  is  not  that  shadowy  right  which  by  some  it  is  con- 
sidered to  be.  Until  sanctioned  by  law,  it  has  no  existence  as  a  substantive  right. 
But  when  covered  by  the  law,  it  becomes  a  legal  rights  subject  to  be  defeated  only 
by  a  fihilure  to  perform  the  conditions  annexed  to  it. 

See  also  Prisbie  v.  Whitney,  9  Wall.,  187}  and  The  Tosemite  Valley 
case,  15  WalL,  77. 

It  appears  from  the  original  certificate  issued  to  Britton  Williams 
above  cited,  that  his  right  of  pre-emption  was  ^^  adjudged  in  his  favor,'' 
on  February  25, 1820,  from  which  judgment  no  appeal  appears  to  have 
been  taken.  This  judgment  must  then  have  disposed  of  the  Huff  claim. 
It  fiirther  appears  that  the  assignees  of  Williams  at  the  date  of  the 
final  certificate  issued  to  them  on  March  28, 1829,  were  also  largely, 
if  not  wholly  the  assignees  of  the  Huff  claim.  The  deeds  showing  the 
chain  of  title  from  Williams  to  the  said  assignees  are  transmitted  with 
the  record,  but  those  deeds  do  not  show  the  chain  of  title  from  Huff, 
but  they  do  show  several  assignments  by  persons  claiming  to  own  the 
Huff  location,  as  if  the  intent  was  to  unite  both  claims  into  one  when 
final  payment  was  made. 

In  view  of  these  assignments,  and  of  the  statement  made  by  the 
counsel  for  the  apx)ellants,  that  said  ^<  land  has  been  held  in  actual  open 
and  notorious  occupancy  by  said  parties  and  their  grantors  for  over 
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seventy  years,"  it  may  well  be  doubted  that  there  are  now  any  claimants 
under  the  Huft'  location^  aside  from  the  appellants. 

In  my  opinion  patent  should  issue  on  the  entry  of  Britton  Williams. 

Tour  judgment  is  reversed. 


BSPATMENT— DOUBLE  ICOOMUM  LAXDS. 

Fbbdeeicb:  B.  Southwobth. 

The  price  of  lands  within  the  limits  of  the  forfeited  Texas  Pacific  grant  remained  at 
donhle  minimum  until  the  act  of  March  2,  1889,  and  under  an  entry  made  prior 
to  said  act;  there  is  no  authority  to  repay  any  part  of  said  price. 

Beeretary  Noble  to  the  Oommimoner  of  the  General  Land  Offieej  Janu^ 

ary  2^  1892. 

On  the  4th  of  November,  1890,  application  was  made  to  you,  in  behalf 
of  Frederick  B.  Southworth,  for  repayment  of  the  sum  of  two  hundred 
dollars,  being  the  excess  above  single  minimum  price  paid  by  him  at  the 
Tucson  land  oflSce,  Arizona  Territory,  in  the  purchase  of  the  NEJ  of 
Sec.  27,  T.  8  8.,  E.  22  W.,  on  the  28th  of  December,  1888. 

On  the  8th  of  November,  1890,  you  addressed  a  letter  to  the  attorneys 
making  the  application,  in  which  you  declined  to  recommend  such  re> 
payment.  An  appeal  from  your  decision  brings  the  question  before  me 
for  consideration. 

The  twelfth  section  of  the  act  of  Congress  approved  March  3, 1871 
(16  Stat.,  573),  granted  certain  lands  to  the  Texas  Pacific  Bailroad  Com- 
pany. On  the  28th  of  February,  1885,  Congress  passed  an  act  (23  Stat., 
337),  which  declared, — 

That  an  lands  granted  to  the  Texas  Paciilo  Railroad  Company  under  fhe  act  of 
Congress  entitled  ''An  act  to  incoiporate  the  Texas  Pacific  Railroad  Company  and 
to  aid  in  the  construction  of  its  road,  and  for  other  purposes/' approved  March  thiid, 
eighteen  hundred  and  seyenty-one;  and  acts  amendatory  thereof  or  supplemental 
thereto,  be,  and  they  are  hereby,  declared  forfeited,  and  the  whole  of  said  lands  r^ 
stored  to  the  public  domain  and  made  subject  to  disposal  under  the  general  laws  of 
the  United  States,  as  though  said  grant  had  never  been  made:  Frovided,  That  the 
price  of  the  lands  so  forfeited  and  restored  shall  be  the  same  as  heretofore  fixed  for 
the  even  sections  within  said  grant. 

The  act  of  March  3,  1871,  granting  the  odd  numbered  sections  to 
the  railroad  increased  the  price  of  the  even  sections  to  two  dollars  and 
fifty  cents  per  acre,  and  by  the  forfeiting  act  quoted  above,  this  was 
fixed  as  the  price  for  the  restored  lands,  or  the  odd  sections.  This  re- 
mained the  price  untU  the  passage  of  the  act  of  March  2, 1889,  (25  Stat., 
854)  fixing  the  price  of  all  public  lands  within  the  limits  of  railroad 
grants,  which  shonld  be  forfeited,  at  the  price  of  $1.25  per  acre. 

The  lands  in  question  were  within  the  limits  of  the  Texas  Pacific 
Bailroad  Company's  grant,  and  the  entry  of  Southworth  was  made 
prior  to  the  passage  of  the  act  last  mentioned.     The  price  which  he 
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paid  was  proi)erly  charged,  and  there  is  no  authority  for  repayment  of 
any  part  of  said  amount.    Texas  Pacific  Grant  (8  L.  D.,  530). 

Your  decision  of  N"ovember  8, 1890,  from  which  the  appeal  before  me 
was  tak^i,  is  approved  and  affirmed. 


kailboad  grant— pbe-emption  filing-act  of  march  8,  1887. 

Olb  Halyobson. 

An  unexpired  pre-emption  filing  of  record  at  the  date  when  a  railroad  grant  becomes 

effcetiyey  excepts  the  land  covered  thereby  from  the  operation  of  the  grant. 
ProoeedimgB  for  the  recovery  of  title  are  authorized  where  patent  haa  erroneonaly 

issaed  for  lands  excepted  from  a  railroad  grant. 
Prior  to  the  institution  of  snit  for  the  recovery  of  title  in  snch  case  a  demand  for 

reconveyance  must  be  made  upon  the  companyi  and  this  demand  can  only  be 

directed  by  the  Secretary  of  the  Interior. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Officey  January 

J2y  1892. 

On  December  18, 1889,  Ole  Halvorson  through  Hon.  Knnte  Nelson, 
filed  in  this  Department  a  i)etitlon  representing  that  in  July,  1884,  he 
applied,  at'  the  Fergus  Falls,  Minnesota  land  office,  to  make  timber- 
culture  entry  of  the  NW.  J  of  Sec.  13,  T.  134,  E.  45,  basing  his  applica- 
tion upon  the  alleged  facts  that  the  land  was  excepted  from  the  grant 
to  the  State,  (of  Minnesota)  for  the  St.  Paul,  Minneapolis  and  Manitoba 
Bailway  Qompany,  by  reason  of  the  pre-emption  filing  of  one  Gunder 
M.  Kallor  made  for  said  land  June  22, 1871.  That  a  hearing  was  had 
on  said  application  before  said  local  land  officers  on  the  26th  day  of 
July,  1884,  and  after  the  hearing  the  case  and  testimony  therein  was 
forwarded  to  and  filed  with  the  Commissioner  of  the  General  Land 
Office.  That  while  the  case  was  pending  in  the  General  Land  Office 
and  undetermined,  the  land  in  question  was  erroneously  and  through 
mistake  and  inadvertence  on  the  13th  day  of  February,  1889,  patented 
and  conveyed  to  the  State  of  Minnesota,  for  and  on  account  of  said 
railway  company,  and  the  said  State  on  the  13th  day  of  March,  1889,  con- 
veyed said  land  to  the  railway  company.  That  on  the  17th  day  of  June, 
1889,  the  Gommissioner  of  the  General  Land  Office  called  the  attention 
of  the  governor  of  Minnesota  to  this  case  and  the  facts  therein,  and 
requested  the  governor  to  reconvey  or  procure  the  reconveyance  of  the 
land  to  the  United  States.  That  afterwards  the  governor  of  said  State 
requested  the  railway  company  to  reconvey  and  relinquish  the  land, 
to  the  United  States  for  the  benefit  of  said  Halvorson,  and  the  company 
refused  to  comply  with  said  request.  Upon  these  facts  the  petitioner 
asks  that  a  demand  be  made  upon  said  company  for  a  reconveyance  of 
the  land  to  the  United  States  and  in  case  the  company  fails  to  reconvey 
it,  then  that  suit  be  recommended  to  cancel  the  patent  issued  for  said 
tract. 
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Halvorson's  application  was  referred  to  you  for  a  report  and  under 
date  of  September  26^  1890,  you  rei>orted  thereon^  from  which  it  ap- 
pears that  on  the  13th  day  of  February,  1889,  a  patent  was  issued  con- 
veying lands  to  the  State  of  Minnesota  on  account  of  the  St.  Yin- 
cent  Extension  of  the  Manitoba  Railway  Company  and  by  inadvertence 
the  tract  applied  for  by  Halvorson  was  embraced  therein,  his  pending 
appeal  and  the  pre-emption  filing  of  Kallor  having  been  overlooked. 

The  tract  is  within  the  twenty  mile  indemnity  limits  of  the  grant 
made  by  the  act  of  March  3, 1855  (13  Stat.,  525),  in  aid  of  what  is  known 
as  the  main  line  of  the  St.  Paul,  Minneapolis  and  Manitoba  Bailway  ex- 
tending  to  Breckenridge. 

The  orders  of  withdrawal  of  indemnity  lands  on  account  of  said  grant 
have  been  revoked  and  the  lands  not  embraced  in  pending  or  approved 
selections  have  been  restored. 

Fo  claim  has  ever  been  made  to  the  tract  on  account  of  said  main 
line  and  farther  consideration  of  said  grant  is  unnecessary. 

The  tract  is  also  within  the  forty  mile  limits  of  the  grant  to  the  North- 
em  Pacific  Bailroad  Company,  but  no  selection  of  said  tract  has  ever 
been  made  on  account  of  that  grant;  the  withdrawal  under  the  grant  ta 
this  road  has  been  revoked  and  the  fiirther  consideration  of  the  same 
is  also  unnecessary. 

Upon  the  definite  location,  December  20, 1871^  of  the  St.  Yincent  Ex- 
tension of  the  St.  Paul,  Minneapolis  and  Manitoba  Bailway  company, 
under  the  act  of  March  3, 1871  (16  Stat.,  588),  the  tract  came  within 
the  ten-mile  granted  limits  of  said  line.  The  withdrawal  on  account  of 
the  grant  to  this  road  was  ordered  February  6, 1872,  received  at  the 
local  land  office  February  15, 1872.  The  tract  in  question  was  listed 
February  7, 1882,  as  inuring  under  this  grant.  The  rights  of  the  rail- 
way  company  under  this  grant  attached,  if  at  all,  on  December  20, 1871 , 
the  date  of  the  acceptance  of  its  map  of  definite  location.  At  that  date 
the  filing  of  Kallor  was  intact  upon  the  records.  It  was  unexpired  and 
a  subsisting  claim  and  served  to  except  the  land  covered  thereby  from 
said  grant.  Malone  v.  Union  Pacific  By.  Co.  (7  L.  D.,  13) ;  Korthem 
Pacific  Bailroad  Co.  et  aL  v.  John  O.  Miller  (11  L.  D.,  1) ;  Union  Pacific 
By.  Co.  V.  Phillips  (11  L.  D.,  163) ;  St.  Paul,  Minneapolis  and  Manitoba 
Bailway  Co.  v.  Northern  Pacific  Bailroad  Co.  (12  L.  D.,  567). 

The  patent  issued  to  said  company  was  therefore  illegally  issued,  and 
I  concur  in  your  recommendation  that  suit  should  be  instituted  to  set 
it  aside,  in  case  the  railway  company  shall  refuse  to  reconvey  the  land 
to  the  United  States.  However,  before  such  suit  can  be  properly  rec- 
ommended it  will  be  necessary  under  the  second  section  of  the  act  of 
March  3, 1887,  (24  Stat.,  556)  to  demand  from  the  railroad  company  a 
reconveyance  of  the  land  embraced  in  said  patent.  The  demand  for 
reconveyance  is  a  statutory  requirement  to  be  made  only  by  direction 
of  the  Secretary  of  the  Interior.    Union  Pacific  By.  Co.  (12  L.  D.,  210). 

You  are  accordingly  directed  to  demand  from  the  St.  Paul,  Miiineap- 
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olis  and  Manitoba  Baflway  company  (St.  Yincent  Extension)  a  recon 
yeyance  of  the  tract  embraced  in  Halvorson's  application  in  accordance 
with  section  two  of  the  act  of  March  3^  1887,  and  report  the  action  taken 
therennder  by  the  company. 

The  papers  in  the  case  are  herewith  returned  to  be  kept  with  the  files 
in  your  office,  and  in  case  the  railway  company  shall  fail  or  refuse  to 
reconvey  the  land  to  the  United  States,  within  the  time  prescribed  by 
said  act^  you  will  retom  them  with  yonr  report. 


MUSaSG  CliAIM-MILL  SITE-SECTION  9887,  B.  8. 

Heola  Consolidated  Mining  Go. 

The  bailding  of  a  tram  road,  or  the  grading  of  the  road  bed  therefor  is  not  such  a 
use  or  improvement  of  the  land  as  warrants  the  allowance  of  a  millsite. 

An  application  for  a  millsite  cannot  be  allowed  where  it  appears  that  the  improTO- 
ments  are  located  on  the  line  between  two  mill  sites,  without  either  location  po»- 
sessiug  the  requisite  improvements  independently  of  the  other. 

Becretary  Noble  to  the  0ommis8ioner  of  the  Oeneral  Land  Office^  Jcmuary 

Zy  1892. 

I  have  examined  the  papers  transmitted  by  yonr  letters  of  December 
17, 1890;  consisting  of  the  certificate  of  incorporation  of  the  Hecla  Con- 
solidated Mining  Company,  organized  nnder  the  laws  of  Indiana,  with 
its  application  for  a  patent  for  <^  The  Everest  Mill-Site  Ko.  1,"  situate  in 
T.  3  S.,  B.  10  W.  Beaver  Head  county,  Montana,  Helena,  Montana,  land 
district,  together  with  a  plat  of  the  survey,  proof  of  notices  properly  ad- 
vertised and  posted,  with  all  the  necessary  proceedings,  including  the 
final  certificates  of  entry,  also  from  the  same  company  like  certificate, 
pax)ers,  and  proof  with  application  for  patent  for  ^<  Everest  Mill-Site  No. 
2"  immediately  adjoining  ISo.  1  on  the  south. 

It  appears  that  when  the  surveys  were  made  the  company  had  ex- 
pended five  hundred  dollars  on  each  site,  according  to  the  certificate 
of  the  surveyor,  but  the  same  had  been  expended  in  grading  half  of  a 
tram-way  road-bed  across  a  portion  of  each  tract  and  about  two  and 
one-half  miles  long,  worth  two  thousand  dollars.  It  had  expended  no 
money  in  the  erection  of  any  mill  or  works  for  the  reduction  of  ores,  and 
you  held  that  the  building  of  a  tram-road  or  the  grading  of  the  road-bed 
was  not  such  improvement  or  use  of  the  land  as  would  warrant  a 
patent  as  a  mill-site,  and  you  held  the  entries  for  cancellation.  From 
this  action,  the  company,  in  each  case,  appealed.  Your  decisions  were 
certainly  correct  as  the  cases  were  presented,  but  after  your  decisions, 
evidence  was  presented  and  forwarded  to  the  Department  showing 
that  the  surveys  were  preliminary  matters,  and  that  the  company  fol- 
lowed up  this  initial  step  by  erecting  upon  the  ground  surveyed,  in  the 
two  sites,  concentrating  buildings,  crushers,  and  the  various  buildings 
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machiBery  and  apparatus  for  crashing  and  concentrating  ores,  one  half 
of  these  being  on  each  site. 

I  find  the  same  witnesses  in  both  cases  making  aflSdavits  containing 
substantially  the  same  statements  in  each  case  as  to  improvements, 
etc.,  locating  the  works  on  the  line  between  the  two  sites  and  crediting 
to  each  one  half  the  cost,  but  not  showing  any  mill  or  reduction  works 
on  either,  independent  of  the  works  on  the  adjoining  site. 

The  law  (Sec.  2337,  Bev.  Stats.)  provides  for  the  issuance  of  patents 
for  mill-sites  to  owners  of  quartz  mills  or  reduction  works,  and  it  limits 
each  location  to  five  acres. 

It  occurs  to  me,  indeed  it  seems  quite  apparent,  that  this  company 
has  erected  only  tiie  buildings  and  procured  only  the  machinery  neces- 
sary to  one  plant,  and  has  so  located  two  mill  sites  that  this  plant  is  to 
be  in  the  centre  of  a  ten  acre  parcel  of  land  instead  of  being  limited  to 
five  acres.  I  find  from  the  evidence  before  me  that  it  has  expended 
over  forty  thousand  dollars  in  improvements,  but  the  certificate  of  the 
surveyor  does  not  mention  them. 

They  appear  to  have  been  made  since  the  survey,  it  being  made  in 
1880,  while  the  application  was  not  filed  until  December  26, 1888.  I  do 
not,  however,  find  from  the  evidence  that  there  is  any  quartz  mill  or 
reduction  works  or  any  buildings  or  machinery  on  either  tract  that  is  or 
can  be  used  as  a  quartz  miU  or  reduction  works  independent  of  the 
other,  as  the  south  line  of  Ko.  1  being  the  north  line  of  No.  2,  runs 
through  the  buildings,  and  whether  there  is  any  engine  or  boilers  or 
crushers  on  either  site  does  not  appear  from  the  evidence. 

But  it  is  the  policy  of  the  government  to  encourage  the  development 
of  her  mines  and  the  investment  of  capital  necessary  to  do  this,  and  it 
may  work  a  hardship  to  cancel  these  entries  outright,  and  in  view  of 
the  facts  stated  in  the  supplemental  affidavits,  I  will  set  aside  your  de- 
cisions and  return  the  cases  to  your  office.  You  will  allow  the  company 
to  show,  if  such  is  the  fact,  by  proper  certificate  of  the  surveyor  general, 
as  required  by  section  2325,  Revised  Statutes,  and  such  other  evidence 
as  you  may  deem  proper,  that  it  has  a  quartz  mill  or  reduction  works 
upon  either  site,  or  upon  both,  as  contemplated  by  section  2337,  Bevised 
Statutes. 

It  is  not  good  practice  to  consolidate  cases  that  have  separate  rec- 
ords, but  these  cases,  Nos.  10718  and  10719  are,  so  far  as  appears,  so 
in  timately  connected  that  I  cannot  pass  upon  them  separately,  and  I  have 
considered  site  No.  2  with  No.  1,  but  if  it  shall  appear  that  the  company 
ha^s  a  plant  upon  each,  the  records  will  be  kept  separate  and  the  cases 
will  not  be  consolidated.  If  it  shall  appearui)on  investigation  that  there 
is  but  one  plant  so  situated  and  constructed;  that  it  is  on  neither  site, 
they  will  both  be  canceled,  and  the  company  will  be  allowed  to  make  a 
new  location  of  a  mill-site,  not  exceeding  five  acres,  embracing  such 
quartz  mill  and  reduction  works. 
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The  papers  are  herewith  returned.  Both  cases  may  take  the  same 
course. 

Upon  receiving  the  evidence  in  the  cases  with  proper  certificates  of 
the  surveyor  general,  you  will  re-adjudicate  them  upon  the  lines  herein 
indicated. 


OKIjAHOMA  l4ANI>S-TOWKSITS-'HOWESTEAX>-OOeT8. 

KlNOFISHSB  TOWNSITE  V.  FOSSETT. 

The  foct  that  an  acre  of  land  m  a  quarter  section  has  been  reserved  for  the  location 
of  a  land  office,  is  not,  in  itself,  sufficient  to  impeach  the  good  £aitb  of  a  home- 
stead entry  of  such  quarter  section. 

The  commutation  of  a  homestead  entry  under  section  21,  act  of  May  2, 1890,  cannot 
be  allowed,  where  it  is  apparent  that  the  land  covered  thereby  is  intended  for 
townsite  purposes,  and  not  for  agricultural  use. 

Under  section  22  of  said  act  the  homesteader  may  purchase  for  townsite  purposes  sucb 
legal  sub-divisions  of  his  entry  as  may  be  required  therefor,  and  perfect  title  to 
the  remainder  under  Uie  homestead  law  on  showing  due  compliaaoe  therewith. 

In  a  contest  where  no  preference  right  is  claimed  under  the  act  of  May  14^  1880,  the 
costs  should  be  apportioned  in  accordance  with  role  66  of  practice. 

Becretery  KoUe  to  (he  0€mnU$sioner  ef  the  General  Land  Office^  January 

4, 1892. 

This  case  iiivolves  title  to  the  NW.  J  of  Sec.  16,  T.  16  N.,  E.  7  W., 
Kingfisher  land  office,  Oklahoma,  embraced  in  homestead  entry  Ko.  5^ 
made  by  W.  D.  Fossett,  April  23, 1889.  The  present  controversy  arose 
npon  an  order  for  a  hearing  contained  in  departmental  decision  of  Octo- 
bar  1^  1889  (11  L.  D.,  330),  and  a  brief  reference  to  the  former  proceed- 
ings in  the  ease  is  necessary  to  a  proper  understanding  of  the  matter. 

On  April  23, 1890,  Possett  and  one  John  H.  Wood  made  homestead 
entries  covering  the  K.  ^  of  said  section  15,  and  otn  May  4, 1889,  the  oc- 
cupants of  the  townsite  of  Kingfisher  made  application  to  enter  said 
tract  for  townsite  purposes. 

Hearing  was  duly  had,  and  upon  the  record  as  made  this  Department 
held,  in  the  decision  of  October  1, 1890  (supra) : 

First:  Foaaett,  at  the  time  of  making  his  homeetead  entry^  waa  a  l^ally  qualified 
homesteader. 
Second :  He  settled  npon  the  said  NW.  i  on  April  22, 1889,  and  prior  to  the  time 

that  a  townsite  iras  actnally  taken* 

•  •••••• 

In  considering  the  case  of  Fossett,  as  he  iras  the  first  settler  upon  the  land,  and 
\dB  settlement  was  followed  hy  residence  and  improvementi  and  whatever  rights  he 
may  have  acquired  were  properly  held  by  yonr  office  to  have  attached  at  the  time 
of  his  actnal  settlement,  and  not  on  the  following  day,  when  he  made  his  claim  of 
record  at  the  local  office.  His  rights  cannot,  therefore,  be  impaired  by  the  subse- 
quent ecGupation,  on  the  same  day,  of  the  land  embraced  in  his  entry  by  the  town- 
site  settlers,  and  had  not  the  integrity  of  his  entry  been  impeached  by  said  protest^ 
it  is  clear,  that  as  Ibond  by  your  office,  the  same  should  remain  intact. 

I  find,  however,  among  the  papers  before  me,  an  affidavit  made  July  23, 1890,  by  J. 
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P.  Barnard,  one  of  the  said  protestante  against  the  withdrawal  of  the  appeal  3«c«^ 
which  charges  collusion  between  one  Jillett  (Fossett's  attorney)  the  said  Fossett, 
and  said  mayor  and  connclly  and  a  few  of  the  occupants  of  said  quarter-seotlon,  and 
to  which  is  annexed  a  paper  purporting  to  be  a  certified  copy  of  an  agreement^ 
made  May  6, 1890,  by  Fossett's  said  attorney  and  the  'townsite  oconpanta  and  In- 
habitants/ npon  the  said  north-west  quarter,  to  the  effect  that  the  lots  occupied  by 
said  parties  would,  upon  the  completion  of  Fossett's  entry  for  a  specified  price,  be 
conveyed  to  him,  'in  case  no  appeal  is  taken'  firom  the  action  of  your  office. 

This  introduces  a  new  element  into  the  case,  indicating  that  Fossett  did  not  make 
his  settlement  in  good  faith  for  homestead  purposes,  but  for  speculation,  which 
should,  in  my  opinion,  be  made  the  subject  of  inquiry,  to  the  end  that  the  yalldlty 
of  his  entry  may  be  properly  determined.  You  will  accordingly  direct  that  a 
bearing  be  had,  at  which  testimony  will  be  taken  for  the  purpose  of  ascertaining 
whether  or  not  he  has  made  or  authorized  any  agreement  for  the  sale  of  the  lands, 
or  any  part  thereof,  or  whether  he  made  the  entry  for  speculative  purposes  or  in 
good  faith  as  a  homesteader.  Should  it  be  satisfactorily  shown  that  Fossett  has 
made,  or  authorized  any  such  agreement,  or  that  his  entry  was  speculative,  then  his 
entry  must  be  canceled,  otherwise  it  will  stand  subject  to  his  compliance  with  th« 
law. 

By  tliis  decision  the  entry  of  Wood  was  canceled. 

This  hearing  in  relation  to  Fossett^s  entry  took  place  at  the  local  office 
in  Kovember  1890,  and  upon  the  testimony  the  local  officers  rendered 
their  decision,  December  13, 1890,  recommending  that  the  contest  be 
dismissed,  and  that  the  entry  of  the  defendant  be  held  intact.  In  said 
decision  it  was  found: 

1.  That  the  said  defendant,  William  D.  Fossett,  did  not  make  or  authorize  any 
agreement  for  the  sale  ot  the  lands  covered  by  his  homestead  entry,  or  any  part 
thereof,  in  the  manner  and  upon  the  conditions  named  in  the  affidavit  of  the  said 
protestant,  J.  P.  Barnard. 

2.  That  the  said  aUeged  agreement  between  one  F.  E.  Gillett  and  the  mayor  and 
<$ouncil  of  Kingfisher,  was  never  accepted  or  executed  by  the  said  mayor  and  coundL 

8.  That  the  homestead  entry  of  the  said  defendant,  William  B.  Fossett,  was  not 
speculative,  but  made  in  good  faith  in  compliance  with  the  homestead  laws  governing 
the  settlement  of  Oklahoma. 

Upon  appeal,  your  decision  of  June  3, 1891,  afber  reviewing  the  tes- 
timony, sustains  that  of  the  local  office,  and  incidentally  passes  upon 
the  question  of  the  api>ortionment  of  costs  incurred  at  the  trial  of  the 
case,  which  you  held  should  be  governed  by  the  rule  laid  down  in  the 
case  of  Milum  v.  Johnson,  10  L.  D.,  625.  You  also  considered  the  com- 
mutation proof  submitted  by  Fossett  June  12, 1890,  under  the  provi- 
sions of  section  21  of  the  Territorial  act,  approved  May  2, 1890  (26  Stat., 
81),  and  as  said  proof  disclosed  the  fact  that  a  portion  of  the  tract  in 
question  was  then  actually  "  occupied  by  townsite  settlers,"  such  proof 
was  rejected,  and  he  was  required  to  comply  with  the  requirements  of 
the  second  proviso  of  the  22d  section  of  said  Territorial  act. 

It  was  fuither  held  that 

Should  he  desire  to  purchase  a  portion  only  of  said  tract  upon  the  terms  therein 
prescribed,  he  will  be  permitted  to  do  so.  In  that  event,  however,  his  entry,  as  to 
the  remaining  portions  of  the  land  covered  thereby,  wlU  be  canceled. 
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From  your  decision  both  parties  appeal,  the  townsite  from  the  find- 
ing as  to  the  validity  of  Fossetfs  entry,  and  Fossett  from  the  appor- 
tionment of  costs  and  the  holding  that  in  the  event  that  he  purchase 
only  a  portion  of  the  tract  under  section  22,  as  before  set  forth,  that 
his  entry  must  be  canceled  as  to  the  remainder. 

In  addition  to  the  briefs  filed  in  the  case,  an  oral  argument  was 
granted  upon  the  request  of  the  townsite. 

From  the  foregoing,  it  will  be  seen  that  the  allegations  contained  in 
the  affidavit  by  J.  P.  Barnard  were  the  moving  cause  of  the  investiga- 
tion directed,  and  the  examination  of  the  case  seems  to  have  been  con- 
ducted solely  with  reference  thereto. 

Under  the  order  of  this  Department,  however,  an  opportunity  was 
offered  the  settlers  to  introduce  any  other  evidence  tending  to  show 
speculative  intent  on  the  part  of  Fossett  in  the  making  of  this  entry, 
but  no  such  testimony  was  offered. 

Both  your  office  and  the  local  office  find  as  a  matter  of  fact,  that  Fos- 
sett did  not  enter  into  or  authorize  the  agreement  referred  to  in  said 
affidavit,  and  farther  find  that  his  entry  was  not  speculative,  but  made 
in  good  faith,  and  from  a  careful  examination  of  the  testimony  I  agree 
with  said  findings. 

In  the  oral  argument  herein,  counsel  for  the  townsite  urged  that  its 
case  was  greatly  weakened  by  the  exclusion  of  certain  testimony  on 
the  re- trial  of  the  case,  and  it  was  for  the  first  time  claimed,  that  the 
fact  that  one  acre  had  been  reserved  for  a  land  office  in  this  quarter- 
section  was,  under  the  holding  in  the  case  of  Guthrie  townsite  v.  Paine 
et  al.,  12  L.  D.,  653,  sufficient  to  establish  the  fact  that  the  homestead 
entry  made  for  such  quarter-section  was  for  a  speculative  purpose. 

The  opinion  of  the  local  officers  states  as  follows: 

The  toBtunony  in  this  case  is  yoluminonSi  and  a  large  portion  of  it  is  whoUy  ir- 
relevant and  immaterial,  and  could  only  have  been  admitted  at  all,  under  the  wide 
latitude  that  local  land  ofBcers  are  required  to  extend  to  parties  to  controversies  of 
this  character.  It  has  been  the  aim  of  this  office  to  secure  the  most  thorough  in- 
vestigation of  aU  facts,  in  connection  with  this  case,  and  in  keeping  with  this  pur- 
pose witnesses,  especially  for  the  plaintiff,  have  been  aUowed  the  greatest  possible 
freedom  in  testifying  as  to  circumstances,  suspicions^  motives,  conclusions,  con- 
versations, rumors,  street-gossip,  etc. 

An  examination  of  the  case  shows  that  a  large  amount  of  irrelevant 
and  immaterial  testimony  was  admitted,  and  as  to  that  excluded,  it 
generally  consisted  of  hearsay  testimony  and  such  other  testimony  as 
would  have  been  excluded  in  any  court. 

I  must  therefore  hold  that  there  was  no  error  in  the  conduct  of  the 
case,  and  that  the  charges  made  against  the  entry  hav^  not  been  sua* 
tained* 

As  to  the  application  of  the  decision  in  the  case  of  Guthrie  townsite 
V.  Paine  et  al.  {supra)^  to  the  present  case,  it  seems  that  counsel  has 
misconstrued  the  holding  in  that  case  by  magnifying  the  effect  of  what 
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was  therein  stated  relative  to  the  reservation  of  a  tract  in  a  qnarter- 
section  for  land  office  purposes.    It  is  tme  that  it  is  stated  therein  that 

Eyery  inielligejit  person  ib  aware  of  t^e  fact  that  for  the  last  half  century  the 
establishment  of  a  United  States  government  land  office  was  equivalent  to  the  foun« 
dation  of  a  town,  or  city,  of  greater  or  less  magnitude;  whenever  a  spot  was 
selected  for  a  land  office,  that  became  the  center  of  population ;  it  became  a  town, 
and  the  land  ceased  to  be  in  a  condition  where  it  could  be  used  for  agriculture,  but 
it  became  valuable  for  townsite  purposes. 

While  the  establishment  of  a  land  office  is  one  of  the  indicia  of  a 
town  which  all  homestead  claimants  are  bound  to  take  notice  of,  yet 
this  idea  is  not  the  pivotal  one  on  which  that  case  turned.  The  fact 
that  an  acre  had  been  reserved  in  the  vicinity  of  the  land  entered  for 
a  land  office  was  but  one  of  the  minor  elements  in  the  case,  and  not 
the  main  point  of  that  decision.  It  was  a  circumstance,  which,  when 
taken  in  connection  with  all  the  other  and  more  important  facts  and  cir- 
cumstances, actions  and  motives  of  the  applicants,  clearly  determined 
their  purpose  and  intent  in  making  the  entries  then  under  consid- 
eration. 

It  will  not  do  to  enlarge  upon  a  single  idea,  or  an  isolated  sentence  to 
rule  upon  the  rights  of  parties,  but  the  case  must  be  considered  as  a 
comprehensive  whole,  in  order  to  arrive  at  an  intelligent  understanding 
of  what  was  decided. 

The  difference  in  the  two  ca.ses  is  determined  by  the  intent,  design 
and  purpose  of  the  parties  interested,  when  viewed  in  the  light  of  their 
conduct  and  the  circumstances  surrounding  each  case. 

All  the  testimony  taken  at  the  first  hearing  bearing  upon  the  good 
faith  of  Mr.  Fossett  was  considered  when  the  case  was  first  before  this 
Department.  It  was  then  held  that  he  was  a  qualified  homesteader, 
and  having  first  lawfully  appropriated  this  tract  under  the  homestead 
law,  should  xiiot  be  required  to  surrender  his  rights  to  the  daim  of  sub- 
sequent settlement  of  the  townsite  occupants,  unless  he  had  made  the 
contract  referred  to  in  the  affidavit  by  J.  P.  Barnard,  or  that  his  entry 
was  speculative. 

These  questions  were  referred  to  the  local  office  for  trial. 

The  &ct  that  an  acre  had  been  reserved  in  the  quarter-section  entered 
by  Fossett  for  a  land  office  was  well  known  to  the  Department  when  the 
ease  was  first  considered,  and  had  that  fact  of  itself  been  considered 
sufficient  upon  which  to  base  a  finding  of  speculative  intent  in  making 
entry  for  such  quarter-section,  there  would  have  been  no  necessity  for  a 
further  hearing;  indeed,  the  order  for  a  hearing,  when  view^  in  such 
a  light,  was  uivjust,  as  it  could  result  only  in  increasing  the  ali«ady 
great  expense  of  this  contest. 

The  local  officers,  as  well  as  yourself,  decided  the  case  upon  the  sec- 
ond hearing  in  favor  of  the  entryman,  finding,  as  before  stated,  that 
Fossett  did  not  enter  into  or  authorize  the  agreement  referred  to  in  the 
affidavit  by  J.  P.  Barnard,  and  that  his  entry  was  not  speculative,  but 
made  in  good  faith. 
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FFom  a  carefdl  review  of  the  whole  matter,  I  do  not  feel  justified  in 
distnrbing  yonr  conclusions. 

But  a  small  portion  of  this  tract  is  actually  occupied  by  townsite  set- 
tlers, and  they  do  not  appear  to  have  been  encouraged  in  going  upon  the 
land  by  Fossett. 

It  would  seem  that  this  is  a  case  clearly  under  the  second  proviso  to 
section  22  of  the  act  of  Congress,  approved  May  2, 1890  (supra)^  which 
provides: 

That  in  case  any  lands  in  said  Territory  of  Oklahoma^  which  may  be  occupied  and 
filed  upon  as  a  homestead,  under  the  provisions  of  the  law  applicable  to  said  Terri- 
tory, by  a  person  who  is  entitled  to  perfect  his  title  thereto  under  such  laws,  are 
required  for  townsite  purposes,  it  shaU  be  law^l  for  such  person  to  apply  to  the 
Secretary  of  the  Interior  to  purchase  the  lands  embraced  in  said  homestead  or  any 
part  thereof  for  town-site  purposes.  He  shaU  file  with  the  application  a  plat  of  suoh 
proposed  townsite,  and  if  such  plat  shall  be  approved  by  the  Secretary  of  the  Inte- 
rior, he  shall  issue  a  patent  to  such  person  for  land  embraced  in  said  townsite,  upon 
the  payment  of  the  sum  of  ten  doUars  per  acre  for  aU  the  lands  embraced  in  such 
town-site,  except  the  lands  to  be  donated  and  maintained  for  public  purposes  as 
provided  in  this  section.  And  the  sums  so  received  by  the  Secretary  of  the  Interior 
■haU  be  paid  over  to  the  proper  authorities  of  the  municipalities  when  organized,  to 
be  used  by  them  for  school  purposes  only. 

In  the  case  of  Orlando  Townsite  v.  Hysell  et  al.  (13  L.  D.,  99),  it  was 
held  that  the  commutation  of  an  entry  under  section  21,  act  of  May  2, 
1690,  can  not  be  allowed  where  it  is  apparent  that  the  land  covered 
hereby  is  intended  for  townsite  purposes  and  not  for  agricultural  use. 
Under  section  22,  of  said  act,  a  homestead  entryman  may  purchase  for 
townsite  purposes  such  legal  subdivisions  of  his  entry  as  may  be  re- 
quired therefor,  and  perfect  title  to  the  remainder  under  the  homestead 

laws  on  showing  due  compliance  therewith. 
I^e  rejection  of  Fosset^s  proof  was  therefore  proper,  and  he  will  be 

required  to  proceed  as  above  indicated. 

The  Kingfisher  townsite  application  for  the  tract  covered  by  Fossetf  s 
entry  will  therefore  stand  rejected. 

This  disi>oses  of  all  questions  between  the  parties,  except  the  matter 
of  the  apportionment  of  costs. 

This  is  not  a  contest  where  any  one  is  claiming  a  preference  right  of 
entry  under  the  act  of  May  14, 1880,  and  rule  55  of  practice,  provides : 
^In  other  contested  cases  each  party  must  pay  the  costs  of  taking  tes- 
timony ui>on  his  own  direct  and  cross  examination." 

This  was  the  rule  followed  in  the  case  of  Milum  v.  Johnson  {supra)^ 
to  whicli  yon  refer,  and  is,  I  think,  applicable  to  the  present  case. 

Your  decision  is  therefore,  with  the  above  modification,  affirmed. 

14661— TOL  14 ^2 


18  DECISIONB  BELATING  TO   THE   PUBLIC  LANDS. 

BAILBOAB  LANDS— SECnOX  4,  ACT  OF  MARCH  8,  1887. 

Bbake  £t  al.  V.  Button. 

One  who  has  contracted  to  sell  land  purchased  from  a  railroad  company,  to  which 
title  subsequently  fails,  is  a  proper  party  to  perfect  title  under  section  4,  act 
of  March  3, 1887,  in  order  that  he  may  comply  with  the  terms  of  the  contract. 

The  right  of  a  purchaser  from  a  railroad  company  to  perfect  title  under  said  section, 
is  not  defeated  by  the  fact  that  said  purchaser  is  the  president  of  the  company, 
and  trustee  for  the  bond  owners  who  hold  a  mortgage  on  the  lands  of  the  com- 
pany, where  there  is  no  evidence  of  bad  faith  or  advantage  on  the  part  of  said 
purchaser  as  against  the  company  or  said  bond  owners. 

The  right  of  a  purchaser  from  a  railroad  company  to  perfect  title  under  said  section 
is  intended  to  cover  cases  where  the  lands  were  unearned  under  the  grant,  and 
erroneously  patented  or  certified. 

Secretary  ISTohle  to  the  Commissioner  of  the  General  Land  Office^  January 

2,  1892. 

I  hare  considered  the  case  of  £.  F.  Drake  and  E.  W.  Sargent  v.  A. 
G".  Button,  on  appeal  by  Drake  flpom  your  decision  of  July  1, 1889, 
holding  that  his  purchase  was  void,  as  made  from  the  Sioux  City  and 
St.  Paul  Eailroad  Company,  of  lots  No.  1  and  4  and  E.  J  of  SE.J,  SE. J 
of  NE.J,  Sec.  34,  T.  93  N.,  E.  48  W.,  Des  Moines,  Iowa,  Land  District. 

The  record  in  the  case  may  be  stated  briefly  as  follows :  These  lands 
are  a  part  of  the  lands  which  were  patented  to  the  State  of  Iowa  June 
17, 1873  under  the  aCt  of  May  12, 1864  for  the  Sioux  City  and  St.  Paul 
Eailroad  Company.  They  were  held  by  the  State,  in  trust  for  the  com- 
pany, until  1887,  when  they  were,  upon  the  adjustment  of  the  grant  in 
accordance  with  the  decision  of  the  United  States  supreme  court,  re- 
conveyed  to  the  government  by  the  governor  of  Iowa.  They  were,  on 
September  12, 1887,  restored  to  the  public  domain  and  opened  to  entry 
by  direction  of  the  Secretary  of  the  Interior  (6  L.  D.,  47). 

On  March  5, 1888,  Button  made  homestead  entry  for  lot  1  and  SE.  ^ 
of  NE.  J  of  Sec.  31,  being  part  of  said  tracts. 

On  December  7, 1887,  E.  F.  Drake  made  an  application  for  patent  for 
the  lands  first  herein  described,  under  the  4th  section  of  the  act  of 
Congress  of  March  3, 1887  (24  Stat.,  566)  supporting  the  same  by  aflBl- 
davits  tending  to  show  his  right  thereto. 

It  appears  that  prior  to  the  receipt  of  this  application  by  your  ofSce, 
it  was  in  receipt  of  letters  from  E.  W.  Sargent  who  claimed  to  be  the 
owner  of  said  land,  and  soon  thereafter  of  a  letter  from  L.  Harrison, 
Esq.,  attorney  for  Button,  claiming  part  of  the  land  for  his  client  by 
virtue  of  his  homestead  entry,  and  your  office,  on  June  22, 1888,  or- 
dered a  hearing  to  determine  the  rights  of  the  respective  parties. 

A  hearing  was  ordered  accordingly,  and  all  parties  having  been  noti- 
fied, appeared  at  the  local  office  on  September  27, 1888,  and  the  testi- 
mony having  been  taken,  the  local  officers  disagreed  in  their  conclu- 
:fiionB  of  law  and  £EU)t.    The  register  found  that  Drake  was  a  purchaser 
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in  good  faith,  and  Sargent  iiad  not  parchased  said  lands  of  the  com- 
pany, while  the  receiver  found  that  Drake  was  acting  in  the  capacity 
of  '^  president  of  the  (railroad)  company,  and  was  a  trustee  in  the  mat- 
ter," and  that  his  purchase  was  void,  and  that  he  having  agreed  to  sell 
the  land  to  Sargent,  that  this  agreement  was  also  void« 

On  July  1, 1889,  your  office,  upon  consideration  of  the  case,  found 
that  Brake  was  a  director  and  president  of  the  railroad  company,  and 
also  trustee  for  the  bond  owners  in  the  mortgage  made  to  secure  the 
bonds,  and  that  as  a  matter  of  law,  his  purchase  was  void  db  initio. 

You  found  that  his  knowledge  of  the  condition  of  the  land,  its  legal 
status,  etc.,  was  such  that  he  could  not  be  a  bona  Me  purchaser,  upon 
whom  the  act  of  March  3, 1887  confers  the  right  to  a  patent,  and  that 
if  he  were  such,  that  he  had  sold  to  Sargent,  and  that  Sargent  was  the 
proper  party  to  the  case,  and  that  Drake  had  no  right  to  a  patent. 
From  this  ruling  and  decision,  Drake  appealed. 

The  testimony  shows  that  this  land  in  controversy  was  within  the  in- 
demnity limits  of  the  grant  to  said  Sioux  Oity  Bailroad  Company.  It 
was  selected  in  lieu  of  land  lost  in  place.  The  selection  was  approved 
by  the  register  and  receiver  at  Sioux  City  land  office,  and  affirmed  by 
the  General  Land  Office,  and  on  June  17, 1873,  was  patented  to  the 
State  of  Iowa  by  the  President  of  the  United  States,  for  the  benefit  of 
the  Sioux  City  and  St.  Paul  Bailroad  Company. 

The  railroad  company  had  an  officer  known  as  its  <^  Land  Commis- 
sioner" who  was  charged  with  the  duties  of  selling  its  lands,  selecting 
lieu  lands  and  looking  generally  to  the  interest  of  the  company  in  the 
matter  of  the  lands  granted  to  it.  The  company,  it  appears,  bonded 
the  road  and  its  granted  land  to  raise  money  to  build  the  road,  and  all 
its  lands  were  mortgaged  to  secure  the  bonds.  Two  persons  were  made 
trustees  for  the  bond  holders.  By  the  terms  of  the  mortgage,  the  lands 
held  by  the  company  were  to  be,  by  its  commissioner,  sold  from  time  to 
time,  and  upon  the  sale  of  any  tract,  the  purchase  money  was  to  be  ap- 
plied in  payment  of  the  bonds,  and  when  so  applied,  the  trustees  were 
authorized  to  release  the  specified  tract.  ^ 

Elias  F.  Drake  was  a  director  and  president  of  this  corporation  from 
1871  to  date  of  hearing  herein.  He  and  Alexander  H.  Bice  were  named 
as  tinistees  for  the  bond  owners  and  Edward  Berreau  was  land  com- 
missioner of  the  company  in  1875. 

On  October  25, 1875,  Drake  bought  of  the  railroad  company  through 
said  land  commissioner,  lots  1  and  4  and  E.  ^  of  SE.  |  and  SE.  ^  of  NE, 
i  of  Sect.  31,  T.  93  N.,  B.  48  W.  6  P.  M.,  at  and  for  the  consideration  of 
11,400,  and  paid  the  purchase  money  which  was  applied  on  the  bonds, 
and  the  lands  were  released  from  the  mortgage.  He  took  a  memoran- 
dum of  agreement  from  the  company,  acknowledging  the  receipt  of  the 
money  and  binding  it  to  make  a  deed  to  him,  his  heirs  or  assigns,  upon 
request)  at  the  land  office  of  the  company.  Afterward,  the  board  of 
directors  approved  the  sale  and  a  warranty  deed  was  executed  and 
delivered  to  Drake. 
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On  December  3, 1876,  Brake  made  an  agreement  with  E.  W.  Sargent,- 
by  which  he  obligated  himself  to  convey  to  Sargent  the  said  lands  for 
$2,000,  he  to  pay  $200  of  principal,  and  $126  interest  in  advance  on  the 
deferred  payments,  the  remaining  $1,800  to  be  paid  in  six  annnal  pay- 
ments of  $300  each  with  seven  per  cent  interest;  payable  December  3d 
of  each  year. 

It  was  stipulated  that  Sargent  should  take  immediate  possession  of 
the  land,  and  he  was  to  pay  the  taxes  thereon,  and  have  the  use  of  it, 
and  if  he  failed  to  make  the  payments,  any  improvements  placed  upon 
the  land  were  to  remain.  The  payments  were  to  be  made  punctually 
and  strictly  according  to  the  letter  of  the  agreement,  "the  time  of  pay- 
ment being  of  the  essence  of  this  contract,"  and  upon  fall  payment,  Drake 
was  to  make  a  deed  for  the  premises. 

Afterward,  to  wit,  February  14, 1879,  Sargent  having  made  no  farther 
payment,  a  modification  of  said  contract  was  made  in  writing  as  a  part 
of  the  agreement,  by  which  it  was  stipulated  that  as  the  State  of  Iowa  had 
not  made  a  deed  to  the  railroad  company,  grantor  of  Drake,  the  times 
of  payment  of  the  several  installments  should  be  suspended,  and  the 
debt  should  not  draw  interest  until  such  time  as  the  railroad  company 
should  receive  a  deed  for  the  land,  at  which  time  the  payments  were  to 
commence  drawing  interest  and  time  should  then  begin  to  run  on  the 
contract. 

There  has  been  much  contention  about  the  lands  granted  by  the  act 
of  May  12, 1864  (13  Stat.,  72)  and  the  Sioux  City  and  St.  Paul  Eailroad 
Company  and  the  Chicago,  Milwaukee  and  St.  Paul  EaUroad  Company 
had  a  suit  in  court,  involving  the  title  to  the  lands  granted  each  by 
said  act,  which  suit  was  finally  decided  by  the  United  States  supreme 
court  in  March,  1886  (117  TJ.  S.,  406).  The  roads  of  these  two  com- 
panies cross  each  other,  and  the  litigation  arose  out  of  the  respective 
claims  of  the  companies  to  the  lands  within  the  overlapping  limits  of 
the  grants. 

Upon  the  rendition  of  the  judgment  of  the  court,  the  governor  of 
Iowa  reconveyed  to  the  United  States  43,647.63  acres  of  land,  including 
the  land  in  controversy,  that  had  been  erroneously  patented  to  the  State 
in  trust  for  said  Sioux  City  and  St.  Paul  Bailroad  Company,  and  on 
July  26, 1887,  Secretary  Lamar,  in  a  letter  to  Commissioner  Sparks,  dis- 
cussed the  matter  at  length,  and  it  is  unnecessary,  at  this  time,  to  go 
into  a  history  of  the  grant  or  the  several  phases  of  that  case.  It  will 
suffice  to  say  that  by  said  letter  it  was  directed  that  the  land  so  re- 
conveyed  be  thrown  open  to  settlement  and  entry. 

By  the  4th  section  of  the  act  of  March  3, 1887  (24  Stat.,  556)  it  was 
provided,  inter  alia^ 

That  as  to  all  lands  except  those  mentioned  in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  patented  as  aforesaid  and  which  have  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States  ....  the  person  or  per- 
sons so  pmohasing  in  good  faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land 
80  purchased,  upon  making  proof  of  the  fact  of  purchase  at  the  proper  land  offloe;, 
etc 
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][>rake  claims  that  under  this  section  of  this  statute,  he  is,  upon  the 
facts  shown,  entitled  to  a  patent  for  the  lands  in  controversy. 

The  contract  between  Drake  and  Sargent  was,  by  agreement  of  the 
parties,  suspended  until  Brake's  title  should  be  completed,  and  this 
application  by  Drake  is  evidentiy  made  for  the  purpose  of  placing  him 
in  a  position  to  comply  with  the  terms  of  that  contract.  Under  these 
circumstances,  I  think  Drake  should  be  considered  a  proper  party  to 
perfect  title  under  the  provisions  of  said  act. 

You  hold  that  as  Drake  was  a  director  and  president  of  the  railroad 
company,  he  could  not  be  a  purchaser,  because  he  was  a  trustee,  the 
corporation  being  cestui  que  tr^istj  and  in  support  of  this  view,  you  quote 
from  Perry  on  Trusts  (par.  207,  p.  249)  as  follows : 

Contracts  of  trostees  are  of  two  classes.  One  class  consists  of  contracts  made  by 
irnstees  with  themselyes  or  with  a  board  of  trustees  or  directors  of  which  they  are 
members.  These  contracts  are  void  from  the  fact  no  man  can  contract  with  him- 
lelfl  .  •  .  The  other  class  of  contracts  is  where  a  trustee  contracts  with  the  oea- 
tei  que  tnut  or  a  third  person.  (You  say)  It  is  clear^  I  think  that  he  was  of  the  class 
first  mentioned  and  that  his  purchase  was  void  db  initio. 

It  is  very  questionable  whether  Brake  was  of  the  first  class. 
The  author  adds  to  the  matter  quoted  by  your  of&ce,  as  follows : 

These  contracts  are  not  roid^  as  where  a  director  makes  a  purchase  of  property 
firom  the  corporation  itself  acting  independent  of  the  directors  the  contract  is  not 
Toid  but  the  same  rules  apply  that  apply  to  other  trustees  purphasing  of  the  oeaUU 
que  trtut.  The  burden  is  upon  the  trustee  to  vindicate  the  transaction  from  aU  sua* 
pidon. 

In  Angell  and  Ames  on  Oorporations  (10  Ed.,  Sect.  233),  it  is  said: 

By  the  common  law  and  by  the  civil  code,  too,  as  a  corporation  aggregate  may 
contract  with  persons  who  are  not  members  so  it  may  contract  with  persons  who  are 
diembers  of  it  and  the  contract  is  not  on  this  account  invalid  (Note  13  Mass.,  406,  4 
Blackf.,  267-15  Vt.,  622.) 

And  though  the  member  of  the  corporation  be  also  one  of  the  trustees  of  the  cor- 
poration it  would  seem  that  this  would  not  incapacitate  him  firom  contracting  with 
it,  ...  in  a  case  where  there  is  no  evidence  of  such  gross  partiality  in  the  con* 
tract  as  amounts  to  fraud  (Note  19  Vt.,  191-18  Yt.,  409). 

In  Baell  v.  Buckingham  (16  Iowa,  284, 85  Am.,  516)  three  directors  of 
a  corporation,  being  a  msyority  of  the  board,  sold  to  one  of  their  num- 
ber (Buell)  a  mill  belonging  to  the  corporation.  Certain  creditors,  upon 
judgments  obtained  against  the  corporation,  levied  upon  the  mill  and 
sought  by  injunction  to  restrain  the  execution  of  the  deed  by  the  cor- 
poration to  Buell. 

The  court  said: 

There  is  no  showing  of  any  actual  fraud  on  the  part  of  Elijah  BueU,  in  Ms  pur- 
chase of  tiie  property  from  the  board  of  directors  .  .  .  The  rule  is  well  settled, 
that  a  purchase  of  property  by  a  trustee  of  his  oeatui  que  trust  is  not  void  in  equity 
but  only  voidable  at  the  election  of  the  cestui  que  trust,  A  court  wiU  scrutinize  such 
a  transaction  closely  and  will  not  only  set  it  aside  for  fraud,  but  wUl  do  so  upon  a 
very  alight  showing  of  advantage,  or  bad  faith. 
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Judge  BiUon  in  a  separate  opinion  said : 

The  purchase  ....  is  free  from  any  taint  of  aotaalfrand.  •  .  .  .  Being 
an  officer  in  the  corporation  did  not  deprive  Bnell  of  the  right  to  enter  into  competi- 
tion with  other  creditors^  and  tub.  a  race  of  diligence  with  them,  availing  himself  in 
the  contest  of  his  superior  knowledge,  and  the  advantage  of  his  position  to  obtain 
security  for  the  payment  of  his  debt.  .  .  .  The  act  of  Buell  was  not  legally  or 
constructively  fraudulent  in  consequence  of  his  being  an  officer  or  member  of  the 
corporation.    See  Whitwell  v,  Warner  20  Vt.  425  444 ;  Angell  and  Ames  Sect.  390 — 
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chase  of  property  by  an  agent  or  trustee  or  by  any  person  acting  in  a  fiduciary  ca- 
pacity is  not  void  ab  origime  and  absolutely.  It  is  voidable  only.  It  is  valid  in  equity 
as  well  as  law,  unless  the  parties  interested  repudiate  it,  or  complain  of  it;  etc. 

A  great  number  of  authorities  are  cited  in  support  of  this  doctrine. 
This  is  in  accordance,  too,  with  the  doctrine  laid  down  by  Tiffany  and 
Bullard  in  their  Law  ofTrusts  and  Trustees.    On  page  553,  they  say 

The  contract  must  be  one  in  which  there  is  no  ftaud,  no  concealment  of  informa- 
tion acquired  by  him  in  his  character  as  trustee^  and  no  other  advantage  taken. 

It  thus  appears  to  be  well  settled  that,  notwithstanding  the  relations 
of  trvstee  and  cestui  que  trust  existed  between  Drake  and  the  corpora- 
tion, yet  if  the  purchase  was  absolutely  free  from  any  taint  of  fraud, 
it  should  be  upheld.  Being  voidable  only,  for  some  reason  other  than 
the  simple  fact  of  the  fiduciary  capacity  in  which  Drake  stood,  some 
reason  must  be  assigned  other  than  that,  and  some  facts  proven  reflect- 
ing in  some  way  upon  the  bona  fides  of  the  transaction.  I^othing  is 
charged  or  proven  or  attempted  to  be  proven  that  even  tends  to  show 
fraudor  deceit  or  overreaching  by  Drakeinthepurchase.  For  aughtthat 
appears,  he  paid  the  listed  price  for  the  land,  what  any  one  could  have 
bought  it  for,  and  probably  all  it  was  at  the  time  worth,  the  purchase 
money  ($1,400.00)  was  applied  upon  the  bonded  indebtedness  of  the  com- 
pany. The  bondholders  are  making  no  complaint,  nor  charging  their 
trustees,  Drake  and  Sice,  with  any  laches,  so  I  do  not  see  that  Drake's 
trusteeship  for  the  bondholders  cuts  any  figure  in  the  case. 

When  the  lands  which  had  been  certified  to  the  State  in  trust  for  the 
comqany  reverted  to  the  government  by  the  reconveyance  by  the  gov- 
ernor of  Iowa,  they  came  free  from  incumbrance,  unless  incumbered  by 
a  sale  made  by  the  company,  to  a  purchaser  in  good  iaith,  while  they 
were  held  by  the  State,  for  whUe  they  were  so  held  by  the  State,  the 
equitable  title  was  in  the  corporation,  and  it  could  sell  its  equity  to  any 
one.  The  purchaser,  of  course,  would  take  only  such  equitable  title  as 
the  company  had,  subject  to  its  infirmities,  but  Congress  came  to  the 
relief  of  purchasers  in  good  faith,  and  by  the  act  of  March  3, 1887,  sti;pra 
so  far  protected  their  equities  as  to  give  them  a  right  to  perfect  their 
titles,  notwithstanding  the  failure  of  the  title  of  their  grantor. 

It  is  said  in  your  decision  that  the  position  he  occupied,  his  relation 
to  the  company  and  these  lands,  would  enable  him  to  know  all  about 
the  status  of  the  land,  that  it  was  liable  to  forfeiture,  etc.,  and  you  say 
^<  Drake  was  not  the  innocent  bona  fide  purchaser  contemplated  by  said 
act  and  is  not  entitled  to  a  patent  thereunder." 
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It  should  be  borne  in  mind  that  at  the  time  of  Drake's  purchase 
(1876)  the  question  of  how  much  land  this  company  would  receive  was 
not  settled,  in  fact  at  that  time  it  had  scarcely  been  discussed.  The 
tracts  within  the  limits  of  this  grant  overlapping  the  limits  of  the  grant 
to  the  OhicagO;  Milwaukee  and  St.  Paul  were  in  dispute.  What  it 
would  lose  in  place  or  in  the  indemnity  limits  was  unknown,  and  it  was 
not  known  whether  the  tract  it  might  lose  here  would  be  made  up  by 
other  lands  so  as  to  make  good  the  one  hundred  sections  for  each  ten 
miles  of  road  constructed,  as  provided  by  the  granting  act,  and  it  was 
not  until  the  decision  of  the  sapreme  court  in  1886  that  any  one  knew 
the  status  of  the  lands  patented  to  the  State  in  trust  for  the  railroad 
company.  This  want  of  knowledge  caused  the  local  officers,  the  Secre- 
tary of  the  Interior,  and  the  President  of  the  Tlnited  States  to  mistake 
the  number  of  acres  that  it  was  entitled  to,  and  it  will  not  do  to  hold 
Drake  to  a  degree  of  knowledge  it  was  impossible  for  any  one  to 
obtain. 

In  1874,  the  legislature  of  Iowa  authorized  and  directed  the  governor 
of  Iowa  to  certify  to  the  Sioux  City  and  St.  Paul  Eailroad  Company 
"any  and  all  lands  which  are  now  held  by  the  State  of  Iowa  in  trust 
for  the  benefit  of  said  company.'^  It  is  quite  diflBcult  to  see  how  Drake's 
position  as  president  of  the  company  could  enable  him  to  foresee  the  end 
of  litigation  not  yet  begun  and  the  results  of  objections  to  the  title  to 
this  land,  which  objections  had  not  been  made,  much  less  could  he  pre- 
dict the  action  of  Congress  in  relation  to  the  lands  involved. 

Your  decision  is  founded  in  part  upon  the  fact  that  this  land  is  south 
of  the  terminal  line  even  of  the  fifty-six  and  one-fourth  miles  of  con- 
structed road,  and  that  no  rights  could  attach  to  the  laud,  and  that  the 
land  was  liable  to  forfeiture  at  any  time  after  the  company's  failure  to 
build  the  line  of  road,  within  the  ten  years'  limitation.  This  being 
granted,  the  ten  years  had  not  expired  when  Drake  purchased  the  land| 
as  the  State  did  not  accept  the  grant  and  provide  the  necessary  legis- 
lation for  carrying  out  tibie  act  of  Congress,  until  in  September,  1866, 
Furthermore,  this  act  of  Congress  of  March  3, 1887  was  passed  to  meet 
cases  where  the  lands  were  unearned  and  had  been  ^^  erroneously  certi- 
fied or  patented."  If  this  land  had  been  earned  by  the  company,  and 
its  rights  had  so  attached  that  it  was  not  liable  to  forfeiture,  this  action 
woxdd  never  have  been  instituted,  so  I  do  not  consider  the  fact  that  the 
land,  on  final  adjustment  of  the  grant,  was  found  to  be  outside  of  the 
terminal  line,  and  that  it  had  not  been  earned  and  was  therefore  errone- 
ously conveyed  to  the  State  of  Iowa,  affects  the  rights  of  Drake,  under 
the  statute. 

The  entryman.  Button,  is  not  in  position  to  complain.  He  had  lived 
with  his  father  several  years  in  the  immediate  vicinity  of,  and  knew 
Sargent  was  in  i>osse8sion  of  the  land  which  he  (Button)  entered.  He 
knew  Sargent  lived  on  a  "forty"  adjoining,  and  that  he  had  broken 
part  of  the  land  in  controversy  and  claimed  to  own  it  by  purchase  from 
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Drake^  and  he  went  upon  it  in  disregard  of  Sargent's  rights,  whatever 
they  might  prove  to  be. 

I  have  carefully  examined  the  entire  record  and  the  decisions  bear- 
ing upon  the  questions  which  have,  from  time  to  time,  affected  the 
status  of  the  lands,  and  fully  considered  the  evidence  in  the  case,  and 
I  do  not  ^d  anything  that  justifies  me  in  refusing  Drake  a  patent  for 
the  land  he  bought  and  paid  for,  nor  do  I  find  any  breach  of  good  faith 
toward  the  company,  of  which  he  was  the  president,  or  the  bondhold- 
ers for  whom  he  was  trustee,  nor  that  he  overreached,  deceived  or  de- 
frauded the  company  in  making  the  contract  through  its  '<  land  com- 
missioner." I  am  therefore  compelled  to  disagree  with  your  findings  of 
fact  and  conclusions  of  law. 

Tour  decision  is  accordingly  reversed,  and  Drake  will  be  allowed  a 
patent  for  the  land  by  him  purchased,  according  to  the  provisions  of 
the  statute. 


SCHOOL  LANDS— INDEMNITY  SELECTION. 

Bush  v.  The  State  op  Washington. 

Where  a  misdescription  of  lands  taken  as  school  indemnity  occurs  throngh  mistake 
of  tlie  selecting  agent,  and  the  error  is  corrected  by  the  local  office,  so  as  to 
properly  describe  the  lands  intended  to  be  selected,  and  the  State  ratifies  such 
action  prior  to  the  intervention  of  an  adverse  claim,  the  selection  wiU  not  be 
disturbed. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

4, 1892. 

On  April  21,  1890,  Gteorge  S.  Bush  made  application  to  file  a  pre- 
emption declaratory  statement  for  the  E.  J,  NW.  J  and  E.  J,  SW.  J,  Sec. 
2,  T.  31  ^.j  R.  1  E.,  Seattle,  Washington. 

The  same  was  refused  by  the  register  "  for  the  reason  that  the  tract 
applied  for  is  embraced  in  list  No.  4  of  indemnity  school  selections.'^ 
Upon  appeal,  you,  by  your  decision  of  June  14,  1890,  affirmed  that 
judgment  and  he  brings  this  appeal  therefrom,  assigning  the  following 
grounds  of  error: 

1.  In  deciding  that  said  tract  is  embraced  in  list  No.  4  of  indemnity  school  selec- 
tions. 

2.  In  deciding  that  the  tract  in  question  was  ''intended to  be  selected''  as  in- 
demnity school  land. 

3.  In  deciding  that  list  No.  4  is  a  valid  selection  so  as  to  reserve  the  land  therein 
enumerated  from  settlement. 

4.  In  deciding  that  the  officers  of  the  land  office  have  power  to  make  indemnity 
school  selections. 

The  facts,  as  disclosed  by  the  record,  are  as  follows: 
On  October  22, 1870,  S.  D.  Howe,  on  behalf  of  the  commissioners  of 
Island  county,  filed  list  No.  4  of  indemnity  school  selections  in  the 
Olympia  (now  Seattle)  land  district.    On  the  same  day  the  register  and 
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receiver  certified  that  the  ^^  selections  are  correct,  and  that  there  are  no 
adverse  interests  conflicting  therewith." 

Ko  objection  is  raised  as  to  the  validity  of  the  basis,  and  it  is  shown 
that  the  deficiency  in  the  township  is  six  hundred  and  forty  acres.  The 
selections  to  make  good  this  deficiency  were  lots  1,  2,  3,  4,  5,  and  the 
W.  i  of  B.  i  of  Sec.  2,  T.  31  K,  E.  1  E.;  the  S.  J  of  ISB.  Jj  the  NE.  i 
of  l^E.  i  of  Sec.  3,  in  same  township,  and  lot  No.  1,  NW.  i  of  NE.  i  in 
Sec.  6^  also' in  same  township. 

There  is  no  technical  W.  ^  of  E.  ^  of  Sec.  2,  since  that  area  is  in  part 
covered  by  the  donation  claim  of  John  Keineth,  which  extends  29.43 
chains  west  of  the  eastern  line  of  the  section.  That  part  of  the  W.  i  ot 
£.  i  of  Sec.  2,  not  covered  by  Keineth's  donation  claim,  is  surveyed  as 
lots  2j  3j  4,  and  5,  which,  as  above  seen,  were  selected  in  list  4. 

It  is  manifest  that  the  agent  made  a  mistake  in  the  description  of 
the  selected  lands,  since  the  W.  i  of  the  E.  i  of  Sec.  2  (had  the  lines  of 
the  public  survey  been  regularly  run)  embraces  all  of  lots  2,  3,  4,  and  5^ 
and  thus  the  selections  of  said  lots  and  the  said  W.  ^  of  the  E.  i  were 
made  to  cover  in  part  the  same  land.  It  appears,  however,  that  the 
register  and  receiver  discovered  the  mistake  prior  to  the  time  Bush  filed 
his  application,  and  had  noted  on  the  plat  books  the  lands  selected  in 
Sec.  2  as  lots  1,  2,  3,  4  and  5,  and  the  W.  i  of  that  section. 

While  there  was  some  irregularity  in  thus  making  the  selection,  yet^ 
inasmuch  as  the  error  of  the  selecting  agent  was  at  most  a  clerical  one, 
and  since  it  is  manifest  that  he  intended  to  select  the  land  in  contro- 
versy, and  since  the  lands  were  selected  as  indemnity  for  lands  lost  in 
place  to  the  State,  and  the  State  intended  to  so  select  and  acquiesced 
in  and  ratified  the  action  of  the  local  of&cers,  prior  to  the  date  of  this 
application,  their  action  should  be  held  to  be  that  of  the  State. 

The  decision  appealed  from  is,  therefore,  afSrmed. 


PBB-EMPTION— SECOND   FILING. 

Fbank  Mitchell. 

A  second  pre-emptioa  fiUng  may  be  allowed  wbere  the  first  was  abandoned  on 
account  of  threats  and  actual  violence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  January  5, 1891* 

Frank  Mitchell  has  appealed  from  your  decision  of  October  12, 1889, 
affirming  the  action  of  the  local  officers  in  rejecting  liis  final  proof  based 
upon  his  pre-emption  declaratory  statement,  No.  8300,  for  the  W.  J  of 
the  SW.  i,  the  SE.  i  of  the  SW.  J,  and  the  SW.  J  of  the  SB.  J,  of  Sec.  9, 
T.  3  S.,  B.  31  B.,  Le  Grand  district,  Oregon. 

The  ground  of  said  rejection  was  that  he  had  made  a  former  pre- 
emption filing,  in  Union  county,  in  said  State* 


26  DECISIONS  RELATING  TO   THE   PUBLIC  LANB8. 

He  admits  the  fact,  but  contends  that  he  was  justified  in  abandoning 
his  former  claim.    He  states,  under  oath: 

I  ballt  a  hoase  on  tbe  same,  did  some  fencing,  established  an  aotaal  residence 
theieon,  and  so  resided  for  abont  eight  months ;  that  during  such  residence  I  was 
told  by  several  stock-men  in  the  neighborhood  that  sheep  and  sheep-herders  were  not 
allowed  there,  and  the  best  thing  I  could  do  was  to  get  out;  (I  had  my  own  sheep, 
grazed  them  on  my  own  place,  and  they  molested  no  one).  A  few  days  afterward, 
when  coming  to  my  house  on  the  claim  I  found  a  notice  posted  on  the  door 
which  read,  ''Mr.  Sheep-herder,  you  leave  these  premises — ^they  are  occupied ;''  I 
paid  no  attention  to  it,  having  been  before  threatened  several  times.  On  the  third 
day  after  seeing  this  notice  I  returned  to  my  house — or  where  my  house  had  been— 
and  found  the  same  entirely  destroyed,  with  everything  I  owned  in  the  world.  .  . 
.  .  .  Beginning  to  be  alarmed,  and  knowing  my  life  was  not  safe,  I  started  that 
night  with  my  sheep  and  traveled  over  four  miles  through  the  mountains,  to  seek 
safety,  shelter,  and  food,  and  was  advised  by  "  knowing  ones  "  never  to  return — 

which  I  have  not  done  and  would  not  do  under  any  consideration That 

it  is  impossible  for  me  to  corroborate  this  affidavit,  as  the  only  parties  that  seemed 
friendly  to  me  there  were  three ;  two  of  these  have  left  the  oountry^  their  where- 
abouts being  unknown  to  me,  and  the  other  is  dead I  have  never 

had  the  benefit  of  my  pre-emption  right  in  any  way,  except  as  herein  stated. 

The  final  proof  to  which  this  affidavit  is  attached  shows  that  the 
claimant  is  a  single  man;  that  he  had  actually  resided  on  the  land  from 
July  26, 1887,  until  date  of  proof,  July  19, 1889  (two  years,  lacking  one 
week);  that  he  had  been  absent  working,  and  boarding  where  he 
worked,  for  three  and  a  half  months  from  November,  1888;  about  two 
months  from  April,  1889;  and  was  herding  his  sheep  in  the  mountains 
for  six  weeks  of  hot  weather  in  June  and  July,  1889 — ^making  an  aggre- 
gate absence  of  about  seven  months  in  the  two  years  covered  by  his 
proof;  that  these  were  temporary  absences,  as  he  had  no  home  else- 
where than  on  his  claim;  that  his  house  is  a  frame  house,  with  a  fire- 
place, door,  window,  and  shingle  roof,  worth  9150;  that  his  claim  la 
"all  fenced  with  one  wire  and  two  poles,  the  posts  set  fourteen  feet 
apart,  9470'' — ^total  (620;  that  said  house  contains,  and  has  contained 
since  he  establised  residence  therein,  a  "bed,  bedstead,  table,  chairSi 
and  cooking  utensils."  As  to  cultivation  he  says  (in  the  affidavit  ac- 
companying his  appeal) : 

The  land  is  situated  far  In  the  mountains  (foot-hiUs) ;  it  is  rough,  rocky,  and  ralii- 
able  only  for  its  grazing  advantages,  and  there  is  no  tiUable  land  on  it,  and  this  is 
the  reason  I  did  not  and  could  not  cultivate  any  of  it  except  a  small  patch  of  vege- 
tables for  my  own  use. 

The  main  question  at  issue  is,  whether  the  claimant  can  properly  be 
allowed^  under  the  circumstances,  to  make  a  second  pre-emption  filing. 

I  do  not  find  reported  any  case  in  which  a  person  who  had  left,  under 
duress,  a  tract  on  which  he  had  made  pre-emption  filing,  afterward  ap- 
plied to  make  a  second  filing.  There  are  cases,  however,  where  persons 
who  abandoned  their  homestead  entries  under  circumstances  substan- 
tially similar  to  those  in  the  case  at  bar,  applied  to  make  a  second  home- 
stead entry. 
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Jackson  0.  Brown  (8  L.  D.,  587,)  haying  made  a  homestead  entry, 
"thereafter  built  a  house  and  endeavored  to  improve  the  hind  involved, 
but  was  prevented  by  a  party  who  claimed  to  have  purchased  some 
improvements  on  the  land.''  After  making  repeated  efforts  to  comply 
with  the  law,  he,  believing  his  life  to  be  in  danger,  relinquished  said 
entry  to  the  United  States.  Nothing  is  said  as  to  how  he  was  prevented 
from  improving  the  land,  or  what  was  the  character  of  the  threats 
made,  if  any,  that  led  him  to  believe  that  his  life  was  in  danger.  It 
does  not  appear  that  his  house  was  burned  down.  The  statement  of 
facts  is  not  so  full  and  specific,  and  the  actual  violence  and  loss  inflicted 
does  not  appear  to  have  been  so  gross,  as  in  the  case  at  bar.  Brown 
was  allowed  to  make  a  second  entry.  In  the  case  of  Thurlow  Weed 
(8  L.  D.,  100),  a  second  entry  was  allowed  where  the  entryman  relin- 
quished because  of  "  his  limited  ability  to  carry  on  a  contest^  of  the  dis- 
suasions of  his  wife,  of  the  advice  of  his  friends,  and  because  it  was 
all  along  growing  more  apparent  that  the  threatened  contest  was  liable 
to  engender  the  most  bitter  feeliugs  between  neighbors  who  ought  to 
be  friends."  Charles  Wolters  (8  L.  D.,  131,)  made  homestead  entry  of 
a  tract  which,  as  he  afterward  discovered,  had  been  settled  upon  by  a 
man  who  had  long  before  filed  pre-emption  declaratory  statement  for 
the  land,  but  who  had  been,  by  reason  of  extreme  poverty,  unable  to 
prove  up  and  pay  for  the  same,  although  the  time  for  so  doing  had  ex- 
pired; here  was  no  duress,  but  the  Department  held  that  it  would  be 
unjust  that  Wolters  should  suffer  loss  on  account  of  his  kindness  in 
relinquishing  in  favor  of  the  earlier  settler,  and  allowed  him  to  make  a 
second  homestead  entry. 

As  the  statutory  provisions  relative  to  making  a  second  entry  were 
(previous  to  the  act  of  March  2, 1880 — ^25  Stat.,  854,)  substantially  the 
same  under  the  homestead  law  and  the  pre-emption  law,  in  my  opinion 
the  rulings  of  the  Department  in  the  matter  of  homestead  cases  should 
apply  also  in  cases  of  application  to  make  second  pre-emption  filing — 
where  such  application  was  made  prior  to  the  repeal  of  the  pre-emption 
law  (26  Stat,  1005). 

Tour  decision  holding  Mitchell's  entry  for  cancellation  because  of  his 
having  made  a  former  filing  is  reversed*  As  your  decision  expressly 
disclaims  entering  into  the  question  of  his  compliance  with  the  require- 
ments of  the  pre-emption  law,  the  papers  are  returned  herewith,  and 
you  will  pass  upon  the  proof  on  file  in  the  case. 
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BIGHT  OF  WAY— DITCH— KESEBVOIR-SITBVBY. 

Abmstbong  and  Oglb. 

In  the  survey  of  a  ditch  the  termini  should  he  definitely  fixed  with  reference  to  a 
comer  of  the  public  survey ;  and  at  each  point  where  the  ditch  crosses  the  lines 
of  the  public  survey,  the  distance  to  the  nearest  established  corner  of  said  survey 
should  be  noted  on  the  map.  The  sub-divisional  lines  of  the  section  (quarter- 
quarter)  should  be  laid  down  on  the  map,  and  the  field  notes  of  survey  accom- 
pany the  same. 

In  the  survey  of  a  reservoir  the  initial  point  of  the  survey  should  be  determined  by 
reference  to  a  comer  of  the  public  survey,  and  in  running  the  boundary  line  the 
points  where  it  crosses  the  line  of  the  public  survey  should  be  marked  by  a  stake 
or  a  stone,  and  the  distance  to  an  established  comer  of  the  government  survey, 
lying  without  the  reservoir,  noted  on  the  map. 

A  map  drawn  to  a  scale  of  less  than  2,000  feet  to  the  inch  may  be  accepted  in  the 
survey  of  a  ditch  or  reservoir,  if  such  map  is  not  inconveniently  large. 

The  certificate  of  the  register  should  show  that  a  true  and  correct  duplicate  of  the 
map  of  survey  has  been  filed  in  the  local  office. 

Secretary  NobU  to  the  OommisHonerofthe  General  Land  Office^  December 

12j  1891. 

I  am  in  receipt  of  your  letter  of  October  19, 1891,  transmittiiig  an 
application  of  Armstrong  and  Ogle,  partners  etc.,  for  right  of  way  for 
a  ditch,  and  for  land  for  four  reservoirs,  the  latter  being  situate  in  the 
W^  of  KW  J  of  Sec.  23,  and  E  J  NEi  of  Sec.  22,  in  T.  26  S,  E  67  W, 
Pueblo,  Colorado,  land  district;  the  said  ditch  extending  from  near  the 
northeast  comer  of  the  ^KW  J  of  NW  J  of  Sec.  23  of  said  township  and 
range,  to  a  point  in  the  SW  J  of  Stjc.  24,  in  the  township  west  of  that 
named,  the  number  of  which  is  not  given. 

Your  letter  says  you  submit  a  map,  which  you  approve,  and  say  is 
<<  filed  in  duplicate  in  the  IT.  S.  Land  Ofi&ce  at  Pueblo,  Colorado,"  but 
you  .transmit  only  one  map  to  the  Department  and  do  not  account  for 
the  copy  or  duplicate,  and  the  register  at  Pueblo  does  not  show  that  a 
duplicate  was  filed  in  his  office;  on  the  contrary  he  certifies  that  <^  this 
map,"  the  one  transmitted,  was  filed  in  the  Pueblo,  Colorado,  Land 
Office. 

There  are  four  reservoir  sites  located,  on  said  map,  in  the  E  ^  of  NE 
J  of  Sec.  23,  and  W  i  of  SW  J  of  Sec.  22,  but  these  do  not  appear  to 
have  been  surveyed.  There  are  no  boundary  or  meander  lines  given 
with  any  accuracy,  or  that  can  by  any  thing  shown  on  the  map  be  re- 
traced in  after  years,  and  no  point  is,  by  any  line,  connected  with  the 
public  surveys  or  any  monument  that  is  indicated  on  the  map.  There 
is  actually  nothing  but  an  irregular  line  drawn  around  each  space  on 
the  map  which  is  numbered  and  called  a  reservoir  site.  On  the  map 
there  is  a  statement  of  the  number  of  acres  in  each,  and  the  supx)osed 
capacity  of  each  in  cubic-feet,  but  there  is  nothing  to  show  that  this  is  not 
merely  a  supposition.  There  does  not  appear  to  have  been  any  line 
traced  on  the  land,  or  any  station  or  comer  established  and  <<  witnessedf'' 
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by  which  an  adjoining  proprietor  can  by  any  known  process  determine 
the  boundary  line  of  either  of  the  parcels  sought  to  be  appropriated. 
So  far  as  appears  by  the  map,  the  survey  of  the  reservoirs  is  a  nullity. 

There  is  an  affidavit  attached  to  the  map,  executed  by  Lavinus  M. 
Sperry,  in  which  he  says  he  was  employed  by  Charles  E.  Armstrong 
and  Henry  A.  Ogle  to  survey  the  line  of  route  of  said  ditch  and  the  sites 
of  the  reservoirs  5  that  the  survey  covers  a  distance  of  five  and  one-fourth 
miles,  < '  beginning  and  ending  as  shown  on  the  annexed  plat.''  He  gives 
the  dates  when  the  survey  was  made  and  says  the  ditch  and  reservoir 
"  are  accurately  represented  on  the  accompanying  map." 

The  joint  and  several  affidavit  of  Armstrong  and  Ogle  is  attached, 
corroborating  the  former  affidavit,  and  they  say  they  adopted  the  said 
route  of  ditch  and  said  reservoir  sites  September  1, 1891,  etc. 

An  inspection  of  the  map  shows  that  one  end  of  the  said  ditch  lies 
in  the  NE  i  of  SW  J  of  Sec.  23,  T.  26  S.,  E.  67  W.;  the  other  end  lies 
in  the  SW  J  of  ISE  J  of  Sec.  24  in  the  township  adjoining  on  the  west, 
the  number  of  which  is  not  given,  as  before  stated,  but  neither  terminus 
of  the  ditch  is  definitely  fixed  or  located  with  reference  to  the  public 
surveys,  nor  is  the  survey  of  the  ditch  in  any  way  connected  with  the 
public  surveys  at  any  point. 

In  the  case  of  Farmers  Canal  Company  (13  L.  D.,  166)  it  was  said: 

That  these  termini  shoald  be  definitely  fixed  and  described,  is  equally  as  important 
in  these  cases  as  in  those  of  railroads,  where  it  is  absolutely  required  as  a  pre-requi- 
site  to  the  approval  of  a  map.  Rio  Grande  Southern  R.  R.  Go.  (12  L.  D.,  92);  Con- 
tinental RaUway  and  Telegraph  Co.  (13  L.  D.,  18). 

In  addition  to  the  termini  being  definitely  fixed,  with  reference  to  a 
comer  of  the  public  survey,  the  line  should  be  accurately  surveyed  and 
field  notes  of  the  survey  should  accompany  the  map.  At  each  point 
where  the  said  ditch  crosses  the  lines  of  the  public  survey  the  distance 
to  the  nearest  established  comer  of  the  public  survey  should  be  ascer- 
tained and  noted  on  the  map.  The  quarter-quarter  lines  should  also  be 
laid  down  on  the  map. 

The  scale  on  which  the  map  is  drawn  is  not  according  to  that  adopted 
for  raUroad  and  canal  surveys,  which  is  not  less  than  2,000  feet  to  the 
inch,  but  this  is  not  as  applicable  to  reservoirs,  especially  where  they 
are  smaU  as  those  in  this  case,  as  it  is  to  canals,  and  as  this  map  on  the 
scale  of  800  feet  to  the  inch  is  not  inconveniently  large,  it  may  be  ac- 
cepted on  that  scale,  as  this  will  enable  the  surveyor  to  lay  down  on  the 
map  the  "meander''  or  boundary  lines  of  the  reservoirs,  when  he  shall 
have  surveyed  them  as  herein  indicated.  The  width  of  the  ditch  should 
also  be  given. 

In  surveying  the  reservoir  sites  the  initial  point  of  the  survey  should 
be  fixed  and  determined  by  reference  to  a  comer  of  the  public  survey, 
and  in  running  the  boundary  line  the  points  where  it  crosses  the  lines 
of  the  public  survey  shoidd  be  marked  by  a  stake  or  stone,  and  the  dis- 
tance to  an  established  comer  of  the  government  survey,  lying  without 
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the  reservoir,  should  be  ascertained  and  noted  on  the  map.  As  the  cor* 
ners  within  the  reservoir  will  be  "lost"  when  submerged  the  distance 
to  them  is  unimi>ortant. 

This  map  cannot  be  approved  in  its  present  form,  and  is  therefore, 
with  the  papers  in  the  case,  returned  to  your  office,  that  the  parties  may 
have  a  proper  survey  and  map  made.  When  a  proper  map  is  prepated, 
an  exact  duplicate  of  it  should  be  made  and  filed,  and  the  register  should 
amend  his  certificate  to  show  that  a  correct  and  true  duplicate  of  the 
map  has  been  so  filed  in  the  office. 


BIGHT  OF  TVAY-CANAL-RBSEIIVOIIU-SUBVIEY. 
ALBEBT  J.  BOTHWELL. 

In  the  BUTvey  of  a  canal  its  width,  and  the  course  and  distance  of  the  line  of  route 

should  be  noted  and  duly  shown. 
Beserroirs  should  be  so  surveyed  as  to  include  only  the  land  covered  with  water,  at 

the  right  of  occupancy  is  limited  to  such  land,  and  fifby  feet  of  marginal  land  for 

use  in  construction  and  repairs. 
In  the  survey  of  canals  and  reservoirs  the  variation  of  the  magnetic  from  the  true 

meridian  should  be  noted,  and  the  field  notes  accompany  the  map  and  duplicate. 

Secretary  Noble  to  ike  Oommiseiener  of  the  Oenerdl  Land  Office^  Decem- 
ber 12y  1891. 

I  am  in  receipt  of  your  letter  of  October  23, 1891,  transmitting  a  map 
of  a  canal  and  certain  reservoirs,  located  by  Albert  J.  Bothwell,  which 
canal  and  reservoirs  are  called  the  ^^  Medicine  Bow  Irrigation  System," 
situate  in  the  county  of  Oarbon,  State  of  Wyoming,  together  with  his 
application  for  the  right  of  way  over  certain  lands  for  canal  purposes, 
and  the  right  to  overflow  certain  lands  for  reservoir  purposes  under  sec- 
tions 18  and  21  inclusive,  of  the  act  of  March  3, 1891  {2Q  Stat,  1096). 
The  said  canal  begins  a  little  north  of  the  center  of  section  5,  T.  19  ^^ 
B.  80  W.,  and  ends  in  section  26,  T.  20  N.,  B.  84  W.,  Cheyenne  land 
district,  Wyoming. 

The  canal  appears  to  have  been  laid  out  with  some  care,  and  in  most 
cases  the  distance  from  the  point  where  the  line  of  the  canal  crosses  the 
Hues  of  the  government  survey,  to  an  established  corner  is  given.  This 
should  be  done  wherever  the  canal  crosses  a  line  of  the  public  survey. 

The  termini  of  the  canal  are  not  fixed  or  determined  with  reference 
to  any  corner  of  the  public  survey:  this  should  be  done.  See  case  of 
Farmers  Canal  Company  (13  L.  D.,  166). 

The  course  and  distance  of  the  line  of  route  should  be  noted,  and 
field  notes  of  the  survey  should  accompany  the  map. 

There  are  four  reservoirs  laid  down  on  the  map,  the  boundary  of  each 
of  which  conforms  substantially  to  the  lines  of  the  government  surveys. 
Beservoir  number  four  contains  about  4,400  acres.    It  is  quite  apparent 
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from  the  inspection  of  the  map  that  it  is  not  laid  out  with  reference  to 
the  toi)ography  of  the  ground.  Section  18  of  the  act  under  which  the 
application  is  made  provides  for  the  right  to  establish  reservoirs,  and  it 
says  "to  the  extent  of  the  ground  occupied  by  the  water  of  the  reser- 
voir." It  aUows  also  fifty  feet  on  the  marginal  limits  thereof.  So  it 
was  clearly  the  intention  of  Congress  that  the  easement  should  be  con- 
fined to  the  land  used  for  reservoir  purposes,  and  that  the  boundary  line 
should  be  the  shore  line  of  the  reservoir.  These  reservoirs  should  be 
so  surveyed  as  to  include  the  land  to  be  actually  flowed  with  water,  as 
the  right  of  occupancy  is  limited  to  this,  and  the  fifty  feet  marginal  land 
for  use  in  construction  and  keeping  in  repair. 

It  is  hardly  in  the  nature  of  the  land  that  the  surftk^  would  be  such 
that  the  water  would  rise  to  a  right  line  five  miles  in  length  on  each 
side,  and  there  is  no  evidence  that  such  is  the  fact.  Mr.  BothweU  must 
show  that  such  is  the  fekct,  or  he  must  have  a  traverse  line  run,  tracing 
the  perimeter  of  his  reservoir,  or  such  a  line  as  will  be  the  shore  line 
when  water  is  turned  into  the  reservoir.  This  applies  to  all  of  the  res- 
ervoirs as  weU  as  to  number  four. 

Where  the  boundary  line  crosses  the  line  of  the  public  survey,  stakes 
or  stones  should  be  set,  and  the  distance  to  the  nearest  established 
comer  on  such  government  line  outside  of  the  reservoir  should  be  de- 
termined and  noted  on  the  map.  As  the  comers  lying  within  the  les- 
ervoir  are  to  be  submerged  and  become  "lost  comers,"  the  distance  to 
them  will  be  of  no  practical  use. 

Field  notes  of  the  survey  of  the  reservoirs  as  well  as  of  the  canal 
should  be  furnished  with  the  map  and  duplicate,  and  the  variation  ot 
the  magnetic  from  the  true  meridian  should  be  noted.  These  matters 
will  prove  imi>ortant  in  after  years,  and  should  be  provided  for  now 
whUe  it  can  be  done  with  accuracy. 

An  exact  duplicate  of  the  map  should  be  filed  in  the  local  land  office, 
and  the  register  should  certify  to  the  fact  of  such  filing  and  that  such 
duplicate  is  true  and  correct. 

I  notice  that  the  width  of  the  ditch  is  not  given;  this  should  be  done 
in  aU  cases. 

The  map  transmitted  by  your  said  letter  cannot  be  approved  in  its 
present  condition.  It  is  therefore  returned.  The  applicant  may  have 
leave  to  amend. 

I  notice  the  statement  that  the  applicant  has  secured  from  the  State 
the  right  of  way  over  the  land  belonging  to  it,  and  from  the  Union  Pa- 
cific Bailroad  Company  the  right  of  way  over  the  odd  numbered  sec- 
tions. This,  however,  does  not  aifect  the  right  of  the  government  to 
have  a  xn*oper  survey  and  map  made  and  filed* 
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HOMESTEAI)   EKTRT~TRANSFEKE£-HEARING. 

Manitoba  Mobtgage  Go.  v.  Molleb. 

A  pre-emptoT  who,  after  due  compliance  with  law,  snbmits  final  proof  and  makes 
payment  for  the  land,  may  thereafter  lawfully  enter  another  tract  nnder  the 
homestead  law,  though  final  certificate  has  not  issued  on  his  pre-emption  proof. 

The  right  of  a  transferee  to  be  heard  in  defense  of  an  entry  should  not  be  defeated 
through  the  collusive  and  fraudulent  acts  of  the  entryman. 

Mrst  Assistcmt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  January  5y  1892, 

On  December  21, 1882,  Peter  Pape  made  homestead  entry  of  lots  1 
and  2  and  the  B.  i  of  theNW.  J  of  Sec.  18,  T.  »9  1^.,  E.  61  W.,  Yank- 
ton, Dakota. 

He  made  commutation  proof  before  the  judge  of  the  probate  court 
of  Hutchinson  county,  December  10, 1884,  and,  on  January  12,  of  the 
next  year,  the  register's  final  certificate  was  issued. 

On  March  22, 1887,  his  entry  was  held  for  cancellation,  because  the 
same  was  made  before  he  had  perfected  a  former  pre-emption  entry. 

It  appears  that  on  May  26, 1882,  he  filed  declaratory  statement  INTo. 
6287,  for  the  SW.  J  of  Sec.  12,  T.  99  N.,  E.  61  W.,  in  said  land  district, 
and,  on  the  19th  day  of  December,  1882,  he  made  final  proof  thereon 
before  the  clerk  of  the  court  of  Hutchinson  county,  Dakota,  at  the  same 
time  paying  the  government  price  for  the  land. 

For  some  reason,  not  fully  explained,  the  local  ofQcers  did  not  pass 
upon  the  proof,  untU  January  10, 1883,  when  the  same  was  approved 
and  cash  certificate  issued. 

In  the  meantime,  however,  and  on  December  21, 1882  (two  days  after 
he  submitted  said  proof),  he  made  homestead  entry  of  the  land  involved 
in  this  controversy,  having  been  advised,  as  he  swears,  that  ^^  as  soon 
as  his  witnesses  testimony  was  sworn  to  and  the  money  paid  for  the 
land,  he  could  make  a  legal  homestead  entry." 

On  July  20, 1887,  Mr.  0.  W.  Holcomb,  of  this  city,  filed  in  your  of- 
fice a  motion,  supported  by  sundry  affidavits,  asking  for  the  revocation 
of  the  decision  of  March  22, 1887.  On  January  6, 1888,  you  denied  the 
motion,  and  the  local  officers  were  instructed  to  advise  I^ape  that  he 
would  be  allowed  sixty  days  from  notice  to  elect  whether  he  would 
have  his  entry  canceled,  with  privilege  of  reentering  the  same  tract, 
or  appeal  to  the  Secretary  of  the  Interior.  He  was  duly  notified  of  this 
action,  and  did  not  appeal,  and  on  May  17, 1888,  his  cash  certificate 
and  original  entry  was  canceled. 

On  May  29, 1888,  Joseph  B.  Pape,  a  brother  of  Peter  Pape,  made 
homestead  entry  of  the  land,  and  on  IS'ovember  20,  of  that  year,  he  re- 
linquished the  entry,  and  on  the  same  day  Karl  MoUer  made  homestead 
entry  thereof! 
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On  December  3^  1889,  the  reoeiver  transmitted  to  yoar  cilice  the  ap- 
plicatioii  of  Bden  Maxwell,  agent  for  the  Manitoba  Mortgage  and  In- 
vestment Company,  for  the  re-instatement  of  rape's  entry.  The  appli- 
cation, which  was  duly  sworn  to  and  corroborated,  stated  that  Maxwell 
was  then  and  had  been  for  seven  years  the  agent  of  said  company; 
that  he  had  placed  numerous  loans  in  said  land  district;  that  on  the 
23d  day  of  April,  1885,  he  placed  a  loan  of  $500  upon  the  land  described 
in  Peter  Pai>e's  entry;  that  the  said  Pape  conveyed  the  land  by  war- 
ranty deed  prior  to  making  said  loan  to  one  Ed.  Anderson,  to  whom 
said  loan  was  made,  and  to  secure  the  payment  of  which  said  Anderson 
executed  a  mortgage  to  said  company  upon  said  tract  of  land,  which 
was  duly  recorded  in  the  office  of  the  register  of  deeds  of  the  county  in 
which  the  land  is  situated;  that  no  part  of  said  loan  has  been  paid ; 
that  said  Anderson  left  the  country  in  October,  1888,  and,  after  dili- 
gent inquiry,  his  whereabouts  could  not  be  ascertained;  that  he  would 
have  moved  in  the  matter  mudi  earlier  had  he  been  able  to  find  the 
whereabouts  of  Anderson;  that  notice  of  the  Commissioner's  letter  of 
May  17, 1888,  and  of  June  6, 1888,  was  never  served  on  said  Anderson, 
said  mortgage  company,  or  the  affiant;  that  he  has  but  recently  ascer- 
tained that  Peter  Pape  was  duly  notified  of  the  requirements  of  the 
Commissioner's  letters ;  that  Pape  refused  to  comply  with  the  same,  or 
notify  Anderson,  or  the  affiant — at  the  same  time  acting  collusively  with 
his  brother  for  the  purpose  of  procuring  the  cancellation  of  said  entry, 
and  thereby  enabling  his  said  brother  to  re-enter  said  land,  thus  cheat- 
ing and  defrauding  said  Anderson  and  said  mortgagees  out  of  their  inter- 
est in  said  land;  that  Peter  Pape's  brother,  the  said  Joseph  B.  Pax>e, 
became  alarmed,  fearing  he  could  not  hold  said  land  under  his  home- 
stead entry,  and  relinquished  the  same,  and  procured  one  Karl  Moller 
to  make  entxy  thereof.  He  asked  that  Pape's  entry  be  re-instated,  or 
that  a  hearing  be  ordered  to  determine  the  rights  of  the  parties. 

By  your  decision  of  March  22, 1890,  you  denied  the  motion,  and  the 
mortgage  company  brings  this  appeal. 

The  first  question  to  be  determined  is,  as  to  the  legality  of  Pape's 
entry;  2d,  what  rights,  if  any,  the  transferee  or  mortgagee  lias,  in  de- 
lauit  of  appeal  by  the  entryman,  after  due  notice. 

It  is  well  settled  that  a  person  cannot  at  the  same  time  legally  main- 
tain one  claim  under  the  pre-emption  law  and  another  under  the  home- 
stead law,  since  both  laws  require  residence,  and  one  cannot  maintain 
two  residences  at  the  same  time.  Krichbaum  v.  Perry,  5  L.  D.,  403; 
Allen  V,  Curtius,  7  L.  D.,  444. 

Pape  made  the  entry  in  question  on  December  21, 1882,  two  days 
after  he  made  his  pre-emption  proof  and  paid  for  the  land.  The  pur- 
pose of  that  proof  was  to  show  compliance  with  the  law  up  to  the  time 
it  was  made.  If  the  proof  in  all  respeets  showed,  as  it  seems  to  have 
done,  tbat  the  taw  had  been  complied  with,  final  certificate  would  issue. 
While  residence  on  the  land  subsequent  to  fiiial  proof  would  be  addi- 
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tional  evidence  of  good  faith,  yet  it  was  not  required.  The  pre-emptor 
rests  his  case  upon  the  final  proof  and  payment^  and  upon  the  showing 
therein  made  his  good  faith  is  determined. 

While  the  final  certificate  is  usually  dated  as  of  the  time  when  it  is 
passed  upon,  yet  the  judgment  is  formed  upon  the  proof  as  presented 
upon  the  advertised  date. 

Since  the  law  does  not  require  fiirther  residence  after  satisfactory 
proof  is  submitted,  an  abandonment  of  the  land  immediately  after  final 
proof  can  not  of  itself  be  urged  as  showing  bad  faith.  It  follows,  that 
after  satisfactory  proof  is  submitted,  the  entryman  may  change  his 
residence,  although  final  certificate  has  not  issued.  K  he  may  thus 
change  his  residence  after  final  proo^  and  before  final  certificate  has 
issued,  I  see  no  reason  why  he  may  not  make  homestead  entry  of  an- 
other tract  of  land,  if  he  is  otherwise  qualified  so  to  do. 

In  the  case  at  bar,  Pape  was  not  required  to  reside  upon  the  land 
covered  by  his  preemption  filing  after  he  submitted  final  proof;  further 
residence  not  being  required,  his  entry  of  the  land  in  question,  two 
days  after  he  submitted  his  final  proof^  was  not  contrary  to  law.  His 
homestead  proof  covered  no  part  of  the  time  prior  to  that  upon  which 
his  preemption  proof  was  made;  so  that  there  was  no  period  of  time 
in  which  he  claimed  residence  upon  both  tracts  of  land  at  the  same 
time — ^the  very  condition  which  the  laws  and  regulations  forbid.  His 
homestead  entry  not  being  illegal,  the  question  arises  as  to  the  rights, 
if  any,  of  his  transferee  and  the  mortgage  company. 

It  wiU  be  observed  that  Pape  was  duly  notified  of  your  decision, 
holding  the  entry  for  cancellation,  and  of  his  right  of  appeal.  He 
allowed  the  time  to  pass,  without  taking  any  action;  nor  did  he  inform 
his  transferee  or  any  agent  of  the  mortgage  company  of  the  status  of 
the  land.  Soon  after  his  right  of  appeal  had  expired,  his  brother  made 
entry  of  the  land,  and,  on  the  latter's  relinquishment,  MoUer  made  entry. 

It  is  alleged,  on  the  part  of  the  company,  that  Pape,  the  original 
entryman,  and  Peter,  his  brother,  and  Moller,  the  present  entryman, 
conspired  together  to  procure  the  cancellation  of  the  entry,  thereby 
enabling  the  brother  to  re-enter  the  land,  thus  cheating  and  defi^uding 
Anderson  and  the  mortgage  company  out  of  their  interest  in  the  land. 

When,  by  your  letter  of  January  6, 1888,  Pape  was  advised  that  he 
would  be  allowed  sixty  days  from  notice  to  elect  whether  he  would 
have  his  entry  canceled  with  the  privilege  of  re-entering  the  same  tract, 
or  to  appeal  to  this  Department,  he  had  then  conveyed  the  land,  by 
warranty  deed,  to  Anderson.  He  was  therefore  under  obligations,  botii 
to  preserve  his  own  and  Anderson's  rights,  to  duly  notify  the  latter  of 
the  status  of  the  land.  But  he  allowed  the  time  to  pass  without  such 
notice,  and  immediately  on  its  expiration,  and  on  May  29,  of  that  year, 
his  brother  Peter  made  entry  of  the  land.  Moreover,  if  he  was  noti- 
fied of  his  right  of  appeal,  and  was  cognizant  of  the  mortgagee's  inter- 
est in  the  land,  and  purposely  withheld  the  information  from  said 
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emspaiqr  that  his  brother  might  enter  the  land,  it  was  in  fraud  of  the 
company's  rights. 

Anderson,  the  transftrae^  and  his  mortgagee,  having  failed  to  file 
with  the  local  o£Qcers  any  evidences  of  their  interest  in  the  land,  were 
not  legally  entitled  to  notice;  bat  since,  as  above  shown,  the  entry  was 
erroneously  canceled,  the  aUeged  conspirators  should  not,  if  the  allega- 
tions set  up  in  the  motion  be  true,  be  permitted  to  thus  profit  by  their 
wrongfiil  acts. 

I  therefore  return  the  papers,  with  directions  that  the  hearing  asked 
for  by  the  mortgage  company  be  ordered,  with  a  view  to  determine 
whether  Papers  entry  shall  be  re-instated.  The  hearing  should  be  di- 
rected to  the  ascertainment  of  the  acts  and  conduct  of  the  two  Papes 
and  MoUer;  and  whether  or  not  Holler's  entry  was  the  result  of  collu- 
sion and  bad  futh.  Holler's  entry  will,  in  the  meantime,  remain  sus- 
pended. 

The  decision  appealed  from  is  modified. 


BATLBOAD  l4ANI>S-ACT  OF  MABCH  8,  1887. 

ELeabob  V.  Little  et  ajl. 

Hie  piiTflege  of  poxchase  nnder  the  act  of  March  3, 1887,  extends  only  to  cases  where 
the  right  of  the  settler  and  bona  fide  purchaser  from  the  company  has  been  de- 
feated through  an  erroneons  disposition  of  the  land. 

A  settlement  right  acqnired  after  December  1,  1882,  defeats  the  olaim  of  a  pnrchaser 
firom  the  company. 

First  Assistant  Secretary  Oha/ndler  to  the  Oammissianer  of  the  Oeneral 

Land  OfficCy  January  6y  1892* 

The  land  involved  in  this  controversy  is  the  S. }  of  the  SW.  ^,  section 
81,  T.  12  8.,  B.  1  W.,  Salina,  Kansas,  land  district  This  is  an  applica- 
tion made  by  Morte  Kearce  to  purchase  the  land  above  described  and 
the  SW.  \  of  the  SE.  ^  of  the  same  section,  township  and  range;  the 
latter  described  tract,  however,  has  been  patented  to  the  defendant, 
George  K.  Little,  and  therefore  has  passed  beyond  the  jurisdiction  of 
this  Department.  The  application  is  dated  December  28, 1888,  and 
alleges,  in  substance,  that  the  applicant  is  a  citizen  of  the  United  States ; 
that  on  the  28th  day  of  April,  1875,  one  Wm.  Frost  purchased  jfrom  the 
Eimsas  Pacific  BaUway  Company,  the  above  described  lands;  that  on 
the  9tb  day  of  October,  1887,  the  applicant  purchased  fipom  Wm.  Frost 
the  said  land  for  the  consideration  of  $700,  which  he  actually  paid;  that 
he  has  never  assigned  or  conveyed  the  land,  or  his  legal  or  equitable 
title  thereto ;  that  in  order  to  protect  his  right  to  said  land  he  made  pre- 
emption declaratory  statement  for  the  same  February  28, 1881 ;  that  he 
has  made  valuable  improvements  on  the  said  land  and  has,  for  a  long 
period  of  years,  resided  thereon  and  was  so  residing  thereon  ^<  on  or 
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about  the  31st  day  of  December,  1887,  when  he  was  dispossessed  under 
process  from  the  district  court  of  Ottawa  county,  Kansas;"  that  he 
claims  the  right  to  purchase  under  the  provisions  of  the  act  of  Congress 
of  March  3, 1887,  for  the  reasons  that  the  ^^  land  is  situate  in  an  odd 
numbered  section,  lying  within  the  limits  of  the  grant  to  the  Kansas 
Pacific  Eailway  company  and  was  excepted  out  of  the  grant  to  said  rail- 
way company  by  reason  of  the  existence  of  a  valid  subsisting  adverse 
claim  to  said  land;''  ^Hhat  this  affiant  was  an  actual  bona  fide  pur- 
chaser thereof  for  a  valuable  consideration;"  that  he  ^^  was  at  the  date  of 
the  passage  of  said  act,  and  long  prior  thereto,  an  actual  bona  fide  resi- 
dent upon  said  land  owning  and  possessing  valuable  improvements 
thereupon ;  that  he  has  never  assigned,  transferred,  or  in  any  way  alien- 
ated his  right  to  said  land,  or  his  legal  and  equitable  rights  therein." 

The  local  officers  rejected  the  application  for  the  reason  that  it  ^^is 
in  conflict  with  the  homestesd  entry  of  Benammi  Edmon  Ko.  23319  and 
cash  entry  No.  4875,  of  George  B.  Little;"  whereupon  applicant  ap- 
pealed. 

This  is  the  fourth  time  this  Department  has  been  called  upon  to  pass 
upon  the  questions  in  dispute  between  the  parties  to  this  action  con- 
cerning this  particular  tract  ef  land,  and  with  one  exception  every 
decision  that  has  been  rendered  from  the  local  officers  to  this  Depart- 
ment, has  been  against  the  applicant.  In  addition  to  this  it  is  shown 
by  the  record  that  their  controversy  has  also  been  carried  through  the 
State  courts  with  a  like  result,  and  that  he  was  finally  dispossessed  by 
process  in  the  hands  of  the  sheriff.  A  brief  history  of  tliis  matter  is 
necessary  to  show  the  exact  status  of  the  case. 

November  26, 1881,  Kearce  submitted  his  final  porof,  at  which  time 
Little  appeared  and  contested.  Edmon  applied  to  make  homestead 
entry  for  the  S.  ^  of  the  SW.  ^,  February  26, 1882,  and  his  application 
was  rejected  on  the  ground  of  the  pendency  of  the  proceedings  insti- 
tuted by  Little.  This  case  was  decided  December  10,  1883,  against 
Kearce,  his  entry  was  ordered  canceled  and  it  was  further  ordered  that 
the  homestead  entry  of  Little  be  held  intact  and  that  Edmon  be  al- 
lowed to  enter  the  land  embraced  within  his  homestead  application. 
It  seems  that  Kearce  made  application  for  a  rehearing  and  a  re-instate- 
ment  of  his  declaratory  statement  which  was  overruled  by  your  pre- 
decessor, but  on  appeal  this  Department,  by  letter  of  July  5, 1884,  re- 
versed that  decision  and  ordered :  ^^  for  the  purposes  of  a  rehearing,  the 
filing  of  Kearce  is  re-instated  and  you  will  direct  a  further  hearing 
having  in  view  especially  the  importance  of  ascertaining  the  actual 
relations  of  these  parties  to  the  land  in  controversy."  A  motion  for 
review  of  this  decision  was  overruled,  but  it  being  alleged  that  Kearce 
was  not  a  qualified  pre-emptor,  it  was  ordered  that  that  question  be 
also  investigated  at  the  hearing.  As  the  result  thereof  the  local  of- 
ficers and  your  predecessor  decided  against  the  entry  of  Kearce  and 
held  that  he  was  not  a  qualified  pre-emptor  at  the  time  he  filed  his  dee- 
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laratory  statement.  This  decision  was  affirmed  by  letter  of  Novem- 
ber 23, 1887. 

It  is  shown  that  Edmon  made  his  homestead  entry,  as  directed,  and 
upon  January  3, 1889,  made  final  proof.  The  plaintiff  appeared  and 
protested  against  the  same  but  on  what  ground,  I  am  not  able  to  state, 
inasmuch  as  the  affidavit  of  the  protest  does  not  seem  to  be  with  the 
files.  A  mass  of  testimony  was  taken  at  this  time  and  as  a  result  thereof, 
the  local  officers  held  that  the  applicant,  Edmon,  had  not  resided  on 
the  land  for  five  years  as  required  by  law,  but  recommended  that  he  be 
allowed  to  make  new  proof  within  the  lifetime  of  his  entry  showing  full 
compliance  with  the  law.    Kearce  appealed  from  this  decision. 

You  by  letter  of  May  26, 1890,  sustained  the  local  officers  in  their 
action  rejecting  the  application  to  purchase  under  the  act  of  March  3, 
1887,  and  closed  your  opinion  by  saying:  "But  the  sufficiency  of  Ed- 
mon's  showing  of  settlement  and  occupancy  will  be  considered  in  a 
future  communication."  The  applicant  appealed  from  your  decision 
rejecting  his  application  to  enter  the  said  land  under  said  act  for  the 
following  grounds  of  error,  to  wit: 

First.  For  that  the  said  decision  is  contrary  to  law,  and 

Second.  For  that  the  said  decision  is  contrary  to  the  f&cia  aa  presented  in  plain* 
tifTs  application  of  purchase  as  aforesaid. 

It  will  be  noticed  that  there  is  no  appeal  taken  from  your  conclusion 
to  consider  Edmon's  showing  of  settlement  and  occupancy  in  a  future 
communication,  so  the  only  question  presented  here  is  upon  Kearce's 
right  to  purchase  under  the  act  of  Congress  above  cited. 

The  record  shows  that  this  land  was  originally  excepted  from  the 
grant  to  the  railway  company,  by  reason  of  prior  settlement;  that  said 
company  selected  it  February  15,  1881,  but  its  selection  was  canceled 
December  8, 1881;  it  also  shows  that  the  purchase  money  paid  by  Frost 
to  the  company  was  returned  to  him,  with  accrued  interest;  also  that 
Frost  returned  to  Kearce  the  purchase  money  paid,  together  with  five 
years'  interest  thereon.  This  Depai-tment  has  decided  that  the  appel- 
lant's original  pre-emption  filing  should  be  canceled  for  the  reason  that 
he  had  not  complied  with  the  law  in  regard  to  residence,  and  again 
after  a  further  hearing  this  decision  was  affirmed  and  it  was  further 
found  that  he  was  not  a  qualified  pre-emptor;  the  land  has  never  been 
certifi^  or  patented  to  the  railway  company,  and  that  a  settlement  was 
made  on  the  land  subsequent  to  December  1, 1882,  by  Edmon^  the  de- 
fendant, under  the  settlement  laws  of  the  United  States. 

It  is  very  clear  to  my  mind  that  Mr.  Kearce  does  not  bring  himself 
within  the  provisions  of  said  act.  Wright  v.  Ooble,  9  L.  D.,  199.  The 
Attorney  General  discussing  this  question,  says: 

The  whole  scope  of  the  law  from  the  second  to  the  sixth  section  inclusire  is  reme- 
dial. Its  intent  is  to  relieve  from  loss  settlers  and  hona  fide  parchasers  who,  through 
the  erroneous  or  wrongful  disposition  of  the  land  in  the  grants^  by  the  officers  of  the 
government,  or  by  the  railroads,  have  lost  their  rights  or  ocq^uired  equities,  which 
in  justice  should  be  recognized. 
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Attorney  General,  6  L.  D.,  272.    Again  it  is  said  in  the  instructions 

of  Secretary  Lamar,  November  22, 1887  (i<L,  276), 

This  section  (3)  does  not  embrace  any  lands  that  have  been  certified  or  patented 
to  the  company,  bnt  has  reference  solely  to  lands,  their  right  and  claim  to  which  has 
heretofore  been  adjudicated  in  favor  of  the  company  as  against  the  right  of  a  settlet 
npon  said  lands,  etc. 

I  J&nd  no  error  in  your  roling;  your  decision  is,  therefore^  aiSmied; 
the  application  will  be  rejected. 


TIMBSB  CULTURE— FINAL  PROOF- 8PSCIAL  AGENT* 

Bylvanus  p.  Bartlbtt. 

There  Is  no  anthority  for  the  acceptance  of  final  timber  onltnre  proof  if  submitted 
prior  to  the  expiration  of  eight  years  from  the  date  of  the  original  entry. 

A  special  agent  should  not  examine  claims  and  report  thereon  at  the  request  of  in- 
terested parties. 

First  AssiHant  Becretary  Ohandler  to  the  Oommimoner  of  the  General 

Lcmd  OfficOyJoMiary  6j  189 J^. 

I  have  examined  the  appeal  of  Syl vanus  P.  Bartlett  from  yonr  decision 
of  October  30, 1890,  rejecting  final  proof  on  his  timber  culture  entry  for 
NW.  i  Sec.  2,  T.  12  S.,  E.  23  W.,  Wa-Keeney  land  district,  Kansas. 

He  made  this  entry  October  24, 1885,  and  on  September  9, 1890,  sub- 
mitted final  proof  thereon. 

It  appears  that  on  Kovember  26, 1883,  one  Albert  W.  Smith  made 
timber  culture  entry  of  the  land  in  question;  that  sometime  in  Decern* 
ber,  1883,  Bartlett  purchased  of  him  his  improvements  upon  the  land 
and  paid  him  the  sum  of  $500  therefor,  in  consideration  of  which  Smith 
agreed  to  relinquish  all  right  and  interest  to  said  tract;  but  on  receiy* 
ing  the  purchase  money  he  declined  to  execute  said  relinquishment; 
that  Bartlett  to  secure  possession  of  the  land  instituted  contest  against 
Smith's  entry  and  under  date  of  October  17, 1884,  said  contest  was  sus- 
tained and  the  entry  of  Smith  cancelled. 

It  further  appears  that  about  eighty  acres  of  said  tract  had  been 
broken  and  cultivated  by  Smith  and  other  parties  for  three  or  four  years 
prior  to  Bartlett's  entry;  that  after  making  his  entry  Bartlett  contin- 
ued said  cultivation;  that  in  April,  1885,  he  planted  two  and  a  half 
acres  with  trees  and  in  the  following  iN'ovember  set  out  nine  acres  more. 

The  evidence  as  to  the  planting  of  a  sufficient  number  of  trees  and 
the  care  and  cultivation  of  the  same,  for  a  period  of  nearly  six  years 
appears  satisfactory,  but  as  the  final  proof  of  Bartlett  was  presented 
within  six  years  from  date  of  entry  the  local  officers  rejected  the  same, 
from  which  action  he  appealed  and  under  date  of  October  30, 1890,  you 
affirmed  the  judgment  below,  whereupon  he  again  appealed. 

The  act  of  June  14, 1878  (20  Stat,  113)^  provides:  That  any  person 
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who  is  the  head  of  a  family  or  who  has  arrived  at  the  age  of  twenty-one 
years,  and  is  a  citizen  of  the  United  States  or  who  shall  have  filed  his 
declaration  of  iotention  to  become  such,  ^^  who  shall  plant,  protect,  and 
keep  in  a  healthy  growing  condition  for  eight  yearB  ten  acres  of  timber, 
on  any  qnarter  section  of  any  of  the  pnblic  lands  of  the  United  States," 
shall  be  entitled  to  a  patent  for  the  whole  of  said  quarter  section  ^^  at 
the  expiration  of  said  eight  years-on  making  proof  of  such  &ct  by  not 
less  than  two  credible  witnesses." 
Section  two  provides: 

niat  no  final  ceitificate  ahidl  be  given,  or  patent  iMued  tot  the  land  00  entered, 
until  the  expiration  of  eight  yean  from  the  date  of  snoh  entry. 

Thus  it  will  be  seen  that  the  law  is  clear  and  specific  in  the  require- 
ment that  a  timber-culture  entryman  shall  not  only  plant  and  cultivate 
ten  acres  of  trees,  for  a  period  of  eight  years  firom  date  of  entry,  but 
that  final  proof  on  such  entry,  cannot  be  accepted  until  after  the  expira- 
tion of  the  period  named,  and  no  certificate,  or  patent  shall  issue  in 
such  cases  until  after  the  expiration  of  eight  years  from  date  of  entry. 

Counsel  for  the  appellant  claims  that  the  law  has  been  fhUy  complied 
with,  furthermore  cites  several  departmental  decisions  to  sustain-  his 
argument  that  the  party  is  entitled  to  credit  for  the  time  the  breaking 
and  cultivation  were  made  prior  to  date  of  entry  and  therefore  that 
final  certificate  should  issue  in  the  case. 

Counsel,  however,  overlooks  the  imx>ortant  fact  that  the  credit  allowed 
in  said  decisions  refers  solely  to  the  acts  of  the  entryman  within  the 
eight  years,  and  that  there  is  nothing  in  said  citations  that  in  any  man- 
ner authorizes  final  proof  to  be  made  and  final  certificate  to  be  issued 
in  a  less  x>oriod  than  eight  years. 

This  question  was  iiilly  gone  over  in  the  case  of  John  K.  Lindback,  9 
L.  D.,  284,  more  than  a  year  prior  to  the  time  that  the  register  and  re- 
ceiver passed  upon  the  proof  in  this  case,  and  there  it  is  held: 

A  proper  constmctlon  of  the  timber-onltnre  act  requires  that  the  period  of  onlti- 
ration  ahoald  be  computed  from  the  time  when  the  requisite  acreage  is  planted. 

A  departmental  construction  of  a  statute,  while  in  force,  has  aU  the  effect  of  law, 
and  acts  done  thereunder  must  be  regarded  as  legal,  and  entitled  to  protection  at  the 
hands  of  the  Department. 

In  timber-culture  entries  made  prior  to  the  regulations  of  June  27, 1887,  the  time 
occupied  in  the  preparation  of  the  soil  and  planting  the  trees  may  be  computed  on 
fina)  proof,  as  forming  a  part  of  the  statutory  period  of  cultiyation. 

aDd  such  is  the  settled  law  of  the  department. 

1  note  in  connection  with  this  case  that  a  special  agent  of  your  office, 
has  submitted  a  report  at  the  *^  request  of  the  appellant "  recommend- 
ing that  his  proof  be  accepted  notwithstanding  the  fisbct  that  the  local 
officers  had  already  rejected  it  as  premature.  Such  action  on  the  part 
of  a  special  agent^  in  the  face  of  his  instructions  and  the  law,  it  seems 
to  me  is  r^rehensible.  He  is  supposed  to  represent  the  law  and  the 
government,  and  it  does  not  seem  that  the  standard  of  his  service  can 
well  be  sustained  where  he  assumes  the  authority  to  make  examination 
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of  claims  and  reports  thereon  at  the  request  of  interested  parties,  for 
the  pi]:)*pose  of  oyermling  the  decision  of  the  register  and  receiver.    He 
shonld  be  admonished  that  he  has  filled  the  measure  of  his  dutf  to  the 
government  when  he  Mthfiilly  observes  and  follows  his  instructions. 
Your  decision  is  afiEirmed. 


DESERT  LAND  ENTRT^FINAIi  PROOF. 

John  B.  Branch. 

Final  desert  proof  may  be  properly  rejected,  if  not  made  in  the  manner  prenoribed 
by  the  regulations,  and  before  an  officer  authorized  to  act  in  such  matter. 

Where  the  statutory  period  for  the  submission  of  iinal  proof  has  expired,  and  oppor- 
tunity is  given  to  submit  the  same  within  a  specified  time,  if  not  presented 
within  such  time,  it  should  be  rejected,  in  the  absence  of  due  cause  shown  for 
delay. 

First  Assisttmt  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  Ja/nimry  8j  1892. 

The  land  involved  in  this  appeal  is  the  W.  J  of  the  KW.  J  and  NW.  J 
of  SW.  i,  and  lots  2,  4,  12  and  13,  Sec.  2G,  T.  33  N.,  R.  76  W.,  as  appears 
by  the  survey  approved  November  22, 1887,  Cheyenne,  Wyoming,  land 
district. 

The  record  shows  that  John  B.  Branch  made  desert  land  entry  April 
7, 1884,  of  the  E.  i  of  Sec.  27,  and  the  W.  J  of  Sec.  26,  T.  33  N.,  R.  76  W. 
Per  instructions  by  your  predecessor  of  September  14, 1885,  the  entry- 
man  amended  his  location  March  17, 1886,  as  follows :  E.  J  of  Sec*  27, 
and  lots  1,  2^  3,  4,  5  and  6,  of  Sec.  26,  same  township  and  range. 

On  November  21, 1887,  the  local  officers  furnished  you  with  a  list  of 
the  desert  land  entrymen  who  had  been  notified  by  registered  mail 
under  date  of  August  8, 1887,  of  the  expiration  of  the  time  allowed  for 
making  proof  and  payment,  and  in  the  list  appears  the  name  of  Branch. 
By  letter  of  January  27, 1888,  you  directed  the  local  officers  to  cancel 
bis  entry.  Thereafter  a  petition  and  corroborative  affidavits  were  pre- 
sented to  you  by  the  entryman,  asking  that  his  entry  be  re-instated  and 
that  he  be  allowed  to  make  final  proof.  The  showing  was  sufficient  to 
warrant  you  in  so  doing.  You  therefore,  April  27, 1889,  instructed  the 
register  and  receiver  to  "  advise  Mr.  Branch  that,  if  he  is  now  prepared, 
he  will  be  allowed  sixty  days  from  notice  hereof  within  to  present  proof." 
Notice  of  this  decision  was  served  on  the  attorney  of  record  of  the  en- 
tryman on  May  1, 1889.  On  April  20, 1890,  Branch  presented  his  final 
proof  describing  the  land  as  the  W,  ^  of  the  NW.  J,  NW.  i  of  SW.  i, 
and  lots  2, 4, 12  and  13,  of  the  section,  township  and  range  above  given. 
Said  proof  was  rejected  by  the  local  officers  *^  because  more  than  sixty 
days  have  transpired  since  Commissioner  directed  the  acceptance  of 
the  proof;"  whereupon  Branoh  appealed. 
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Yon,  by  letter  of  August  30, 1890,  sustaiaed  the  decisioQ  of  the  local 
officers  on  the  ground  that  Branch  did  not  present  his  final  proof  within 
the  i>eriod  required  and  that  one  year  thereafter  he  pres^ited  ^^  on  a 
small  portion  of  his  amended  entry  the  two  lots  not  included  therein," 
and  that  good  £uth  on  the  part  of  the  entryman  is  not  apparent  from 
the  fEicts  set  forth.  He  appealed  from  your  decision,  assigning  as  error 
your  action  affirming  the  decision  of  the  register  and  receiver;  in  reject- 
ing final  proof,  and  in  holding  that  Branch  should  not  be  permitted  to 
submit  final  proof  upon  his  entry. 

This  appeal  might  be  dismissed  for  the  reason  that  the  specification 
of  errors  is  not  in  conformity  with  the  rules  of  practice — Eule  88— but 
inasmuch  as  the  record  is  before  me  I  will  pass  upon  it  on  its  merits. 

The  records  of  your  office  show  that  the  amended  application  was 
probably  required  by  reason  of  the  fact  of  the  re-survey  of  the  land  in 
that  neighborhood,  made  for  the  purpose  of  defining  the  boundaries  of 
the  Fort  Fetterman  hay  reservation,  which  was  approved  May  29, 1884. 
The  lots  claimed  in  the  amended  application  include  all  the  laud  in  the 
W.  J  of  Sec.  26,  that  had  not  been  reserved.  A  later  survey  was  made 
and  approved  November  22, 1887,  and  the  description  given  in  the  final 
proof  of  the  applicant  contains  all  the  ground  in  said  W.  ^  of  2G,  that 
has  not  been  reserved,  and  the  land  is  correctly  described.  It  will  be 
noticed  that  he  has  made  no  showing  whatever  which  entitles  him  to 
make  final  proof  at  this  time,  and  the  proof  comes  iu  such  an  irregular 
shape  that  the  local  officers  were  ftdly  justified  in  rejecting  it  on  other 
grounds  as  well  as  that  mentioned.  It  seems  that  the  applicant  is  a 
resident  of  Providence,  Ehode  Island,  and  an  examination  of  his  final 
proof  elicits  the  fact  that  he  knows  but  very  little,  of  anything,  about 
the  coudition  of  the  land.  His  deposition  was  taken  in  Providence, 
Bhode  Island,  April  28, 1890,  and  he  closes  it  with  this  statement: 

I  desire  to  state  that  my  answers  to  the  foregoing  questions  so  far  as  they  relate 
to  the  land  in  my  entry  and  its  irrigation  and  reclamation,  are  made  from  informa. 
tion  and  belief. 

This  is  too  indefinite  and  uncertain  to  be  permitted  in  final  proof. 
The  depositions  of  his  witnesses  were  taken  before  the  clerk  of  the  cir- 
cuit court  in  Cheyenne,  April  10, 1890,  in  the  same  town  wherein  the 
land  office  for  that  district  is  located.  The  law  and  the  rules  of  prac- 
tice do  not  permit  of  such  a  procedure.  Eule  7,  of  the  circular  of  June 
27, 1887,  (6  L.  D.,  708),  is  as  foUows: 

The  declaration  and  corroborating  affidavits  may  be  made  before  either  the  regis- 
ter or  receiver  of  the  land  district  in  which  the  lands  are  situated,  or  before  the 
Judge  or  clerk  of  a  oonrt  of  record  of  the  connty  in  which  the  lands  are  situated, 
and  if  the  lands  are  in  an  nnorganized  county  then  the  affidavit  may  be  made  in  an 
adjacent  county.  The  depositions  of  applicant  and  witnesses  in  making  final  proof 
mtist  be  taken  in  the  same  manner;  and  the  authority  of  any  practice  or  regulation 
permitting  original  or  final  desert  land  affidavits  to  be  executed  before  any  other  of- 
iieers  than  those  named  above,  is  hereby  revoked.  The  affidavits  of  applicant  and 
witnesses  must  in  every  instance,  either  of  orignal  application  or  final  proof,  bo 
made  at  the  same  time  and  place  and  before  the  same  officer. 
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An  examination  of  the  map  shows  that  the  land  is  not  located  in  the 
conniy  in  which  the  final  proof  was  made. 

There  is  no  excuse  whatever  offered  by  the  applicant  for  his  delay  in 
complying  with  yonr  order  of  April  27, 1889,  and  in  the  absence  of  any 
such  showing,  together  with  the  irregular  way  in  which  the  proof  has 
been  taken,  and  the  lack  of  interest  the  entryman  seems  to  have  in  per- 
fecting his  right  to  the  land,  his  proof  was  properly  r^ected.  Yonr  de- 
cision is  therefore  afBrmed* 


gbbtiobabi— appeal-pbots8tant-contestant. 

Mitchell  v.  Wiles. 

Where  tlie  riglit  of  sppeal  is  denied  on  the  gronnd  that  the  applioaat  therefor  U  a 
protestant  without  interest,  and  a  writ  of  oertiorari  is  asked,  setting  np  the  right 
to  be  heard  as  a  contestant,  it  is  incumbent  upon  the  applicant  to  show  affixmap 
tiTely  by  what  proceedings  he  secured  the  status  of  a  contestant. 

Seoreta/ry  Noble  to  ike  Commissioner  of  ike  Qmeral  Land  OffieOj  January 

9y  1892. 

This  is  a  petition,  filed  by  James  W.  Mitchell,  for  an  order  directing 
you  to  certify  to  the  Department  the  record  in  tiie  above  stated  case. 

It  appears  from  the  record  and  the  exhibits  attached  thereto  that 
Prank  W.  Wiles  filed  declaratory  statement  for  the  SW.  J  of  See.  29, 
T.  2  S.,  B.  45  E.,  La  Grande,  Oregon,  and  made  proof  for  the  same  May 
11, 1889,  when  James  W.  Mitchell  apx)eared  and  filed  a  protest  against 
the  allowance  of  said  proof^  alleging  that  he  (Mitchell)  was  the  owner 
in  fee  of  the  land  above  described;  that  Wiles  had  no  personal  interest 
in  the  land;  that  it  was  entered  for  the  benefit  of  F.  D.  McGully,  and 
that  Wiles  had  wholly  fEuled  to  cultivate  the  land  as  required  by  law. 

The  local  officers  accepted  said  proof  and  dismissed  the  protest,  and 
your  office,  upon  appeal  therefrom,  dismissed  the  api>eal  of  Mitchell, 
upon  the  ground  that  he  was  a  mere  protestaut  showing  no  claim  to 
the  land  that  is  recognized  by  law.  You  farther  held  that  the  allega- 
tions of  the  protestant  were  not  sustained,  and  that  the  final  proof 
shows  a  substantial  compliance  with  thelaw  in  the  matter  of  residence, 
cultivation,  and  improvement.  It  was  therefore  accepted  and  you 
directed  that  final  certificate  should  issue.  You  also  denied  the  pro- 
testant the  right  of  appeal. 

So  far  as  it  appears  from  this  petition,  Mitchell  was  a  mere  protest- 
ant, and  while  he  alleges  that  by  due  course  of  law  and  practice  he  had 
become  a  contestant  of  the  claim  of  Wiles,  and  was  therefore  entitled 
to  the  preference  right  of  entry,  he  does  not  affirmatively  show  what 
acts  he  performed  in  fulfillment  of  the  requirements  of  the  law  that  en- 
titled him  to  the  rights  of  a  contestant. 

Besides,  it  is  not  shown  that  Wiles  had  not  complied  with  the  law  as 
to  residence,  cultivation,  and  improvement  of  the  tract,  or  that  it  was 
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error  to  accept  and  approve  said  proof^  and  direct  the  issuance  of  final 
certificate. 

With  reference  to  the  alleged  right  of  Mitchell,  it  appears  that  he 
claims  nnder  a  conveyance  from  one  Matthew  Johnson,  who  formerly 
filed  for  the  land  nnder  the  pre-emption  law,  which  was  contested  by 
Wiles,  who  procured  the  cancellation  of  it  May  21, 1888. 

The  application  is  denied* 


MINING  CLAIM— ENTRT  -PAYMENT   BELOCATION. 

FsBausoN  V.  The  Belvoib  Mill  and  Mining  Ck>. 

A  mineTal  entry  cannot  be  peifected  if  the  requisite  payment  is  not  made  on  appH- 
oation  for  patent,  though  the  proof  may  show  due  compliance  with  law  in  other 
reflpects;  and,  if  the  statutory  requirement  in  the  matter  of  annual  work  and  ex- 
penditure is  not  subsequently  observed,  the  claim  becomes  subject  to  re-location. 

Secretary  Noble  to  ike  Commiseioner  of  the  General  Land  Office^  January 

12^  1892. 

On  tiie  12tli  of  Jnne,  1884,  the  Belvoir  Mill  and  Mining  Gompany, 
a  corporation,  filed  in  the  local  land  office  at  Sacramento,  Galifor 
nia,  its  application  for  patent  for  the  Belvoir  lode  and  mill-site,  lots  61 
A  and  B  in  T.  12  K.,  B.  8  E.,  being  mineral  application  Ko.  1410,  and 
famished  aJl  the  evidence  necessary  to  entitle  it  to  make  final  entry. 

On  the  2d  of  April,  1889,  Lnke  Ferguson,  the  plaintiff  in  this  case, 
filed  with  the  recorder  of  Placer  county,  Galifomia,  the  county  in 
which  the  claim  is  situated,  a  notice  of  location  of  the  Boulder  lode 
claim,  which,  in  effect,  is  a  relocation  of  the  Belvoir  lode  claim. 

On  the^lst  of  May,  1889,  he  applied  to  the  local  office  for  a  hearing 
to  determine  the  truth  of  his  allegations  that  tiie  company  had  aban- 
doned its  claim,  and  had  failed  to  do  the  required  assessment  work 
thereon  for  over  two  years,  and  he  asked  for  the  cancellation  of  its 
application  for  patent.  The  local  officers  thereupon  ordered  a  hearing^ 
to  determine  whether  or  not  said  company,  by  failure  to  comply  with 
the  law,  had  abandoned  its  claim  under  its  application  for  patent,  and 
whether  Ferguson  was  entitled  to  make  entry  as  a  relocator. 

After  the  taking  of  considerable  testimony  at  the  hearing  and  after 
the  contestant  had  closed  his  case,  the  company  made  a  verified  appli- 
cation for  a  continuance,  and  for  a  commission  to  take  the  testimony  of 
certain  absent  and  material  witnesses.  The  continuance  was  granted, 
but  not  the  commission,  and  firom  the  refusal  of  the  local  officers  to  grant 
tiie  commission  the  company  sought  to  appeal  to  your  office.  The 
local  officers  held  that  their  order  denying  the  commission  was  interlo- 
cutory, and  no  api)eal  could  be  taken  therefrom,  but  consented  to  for- 
ward the  application  for  a  commission,  and  the  attempted  appeal  from 
their  decision  thereon,  to  your  office  for  consideration. 
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Wlien  the  date  to  whicb  tbe  case  was  continued  arrived,  the  contest- 
ant appeared  with  additional  witnesses.  The  company  protested 
against  the  allowance  of  any  additional  testimony,  during  the  pendency 
of  its  appeal  to  your  office,  from  the  decision  of  the  local  officers  refus- 
ing its  application  for  a  commission.  The  local  officers  oyerruled  such 
protest,  heard  the  testtmony  offered  by  the  contestant,  and  on  the  10th 
of  December,  1889,  united  in  a  decision  holding  that  mineral  applica- 
tion 1410  should  be  canceled. 

From  this  decision  an  appeal  was  taken  to  your  office,  and  the  record 
in  the  case  was  received  by  you  on  the  13th  of  February,  1890.  After 
examining  it,  you  decided  that  the  local  officers  erred  in  denying  the 
company's  application  for  a  commission,  and  without  considering  the 
case  upon  its  merits,  you  returned  the  record  to  the  local  office  on  the 
28th  of  March,  1890,  with  instructions  to  those  officers  to  issue  a  com- 
mission to  some  competent  and  suitable  person  in  San  Francisco  to  take 
the  depositions  of  the  witnesses  named,  and  to  render  their  decision 
upon  the  cojppleted  record,  and  report  to  you  as  required  by  the  regu- 
lations. 

These  instructions  were  complied  with,  and  on  the  9th  of  JunB,  1890, 
tbe  register  and  receiver  rendered  their  second  decision  in  the  case,  in 
which  they  reached  the  same  conclusion  as  in  their  first,  and  held  "that 
mineral  application  1410  be  canceled.''  From  that  decision  an  appeal 
was  taken  to  your  office,  and  on  the  18th  of  October,  1890,  you  affirmed 
the  same.  A  further  appeal  brings  the  case  to  this  Department  for 
consideration. 

The  evidence  in  this  case  presents  several  peculiar  and  unusual  fea- 
tures. A  company  which  had  expended  between  twenty  and  forty 
thousand  dollars  in  developing  its  mine  and  carrying  on  its  business, 
failed  to  make  the  payment  of  $65,  which  should  have  accompanied  its 
application  for  a  patent.  When  it  was  discovered  that  this  payment 
had  not  been  made,  the  amount  was  tendered  to  the  local  officers  who 
declined  to  accept  it  on  account  of  an  intei'vening  adverse  claim.  Under 
the  belief  that  its  entry  had  been  completed,  the  company  suspended 
its  underground  mining  operations  in  December,  1886,  and  shut  down 
its  mill  in  February,  1887,  for  the  reason  that  it  was  not  capable  of  doing 
the  heavy  work  required. 

Numerous  experiments  satisfied  the  company  that  to  work  the  mine 
profitably,  a  more  powerful  mill  was  necessary,  and  it  decided  upon  the 
removal  of  the  old,  and  the  erection  of  a  new  one.  During  this  time, 
the  work  and  expenditure  upon  the  mine  required  by  section  2324,  Be- 
vised  Statutes,  was  not  performed  and  made,  and  in  accordance  with 
the  provisions  of  that  section,  the  mine  became  open  to  relocation.  Of 
this  circumstance  Ferguson  took  advantage,  and  made  his  relocation  on 
the  2d  of  April,  1889. 

It  was  not  until  this  relocation  that  the  company  became  aware  that 
its  entry  was  defective,  on  account  of  the  non-payment  of  the  $65, 
already  mentioned.    This  payment  is  one  of  the  requirements  snumer- 
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ated  in  section  2325,  Bevised  Statutes,  to  be  complied  with  before  a  pat- 
ent can  be  obtained. 

From  the  evidence  in  the  case  yon  find  tiiat  the  company  did  not 
intend  to  abandon  its  claim,  but  that  its  failure  to  perform  the  labor 
and  make  the  expenditure  each  year  required  by  section  2324  of  the 
statutes,  resulted  in  an  abandonment,  and  rendered  the  mine  ox>en  to 
relocation.  I  am  compelled  to  concur  in  that  conclusion.  The  fiicts  are 
clear,  that  from  the  early  spring  of  1687,  to  the  time  of  the  relocation, 
in  April,  1889,  tiie  company  neglected  to  perform  any  labor  or  work,  or 
make  any  improvements  on  said  claim.  It  did  not  even  remove  the 
old  miUy  preparatory  to  building  a  new  one,  but  sold  it,  and  the  pur- 
chaser did  the  removing.  This  neglect  on  its  part  wba  in  tiie  belief 
that  its  entry  was  complete,  and  that  it  could  safely  discontinue  its  op- 
erations, but  this  was  a  mistaken  belief^  growing  out  ei  the  neglect  of 
its  own  officers. 

Upon  the  facts  in  the  case  the  local  officers  fotind  against  the  com- 
pany, and  yoH  ocmcurred  in  their  judgment.  In  ihe  case  of  OresweU 
Mining  Company  v.  Johnson  (8  L.  D.,  440),  it  was  held  that  <<  concur- 
ring decisions  of  the  local  officers  and  General  Land  Office  on  questions 
of  fact,  wiQ  not  be  disturbed  by  the  Department  unless  clearly  against 
the  weight  of  evidence."  I  find  no  such  situation  in  the  case  at  bar, 
and  the  decision  appealed  ftom  is  th^^fore  affirmed. 


MINING  CI«AIM0— MISDESCBIPnON— PT7BUCATION. 

Hoffman  et  al.  v.  Yenasd  et  al. 

An  implication  for  h  mineral  patent  can  not  be  aUowed,  where  the  description  of  the 
claim  in  the  published  notloe  of  application  is  not  in  accordance  with  the  official 
field  notes  of  surey. 

Secretary  Noble  to  the  Commissioner  of  (he  General  Land  Office^  January 

12^  1892. 

I  have  considered  the  appeal  of  Frank  Hoffman^  Henry  Denhalter 
and  Jacob  Euthi,  from  yonr  decision  of  October  4, 1890,  dismissing  their 
protest  against  the  issuing  of  patent  to  Thomas  Yenard  et  al,^  for  the 
Sanders  Lode  claim,  Salt  Lake  City,  Utah,  land  district. 

In  the  application  for  a  patent  made  by  Venard  May  6, 1888,  it  is 
recited  that  the  description  of  said  claim  is  ^^  more  particularly  set  forth 
and  described  in  the  official  field  notes  of  survey  thereof,  hereto  at- 
tached, approved  the  19th  day  of  April,  1888,  and  in  the  official  plat  of 
said  survey  now  posted  conspicuously  upon  said  mining  claim  or  prem- 
ises, a  copy  of  which  is  filed  herewith.'' 

Section  2325  Bevised  Statutes,  provides  that  an  applicant  for  a  patent 
for  a  mining  claim  shall  file  in  the  proper  land  office  an  application  for 
a  patent,  under  oath,  showing  such  compliance  together  with  a  plat  and 
field  notes  of  the  claim  or  claims  in  common,  made  by  or  under  the 
direction  of  the  United  States  surveyor-general,  showing  accurately 
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the  boundaries  of  the  daim  or  daims,  which  shall  be  distinctly  marked 
by  monnments  on  the  ground  and  shaJl  post  the  same  on  the  claim^  etc.^ 
and  farther,  upon  the  filing  of  said  application,  plat,  field  notes,  notices, 
and  affidavits,  the  register  shall  publish  a  notice  of  such  application  for 
a  period  of  sixty  days. 

It  is  simply  repeating  a  truism  to  assert  that  so  far,  at  least,  as  the 
public  and  adverse  claimants  are  concerned,  the  only  true  and  correct 
foundation  for  an  application  for  a  patent  to  a  lode  daim  is  the  approved 
official  field  notes  and  plat  prepared  by  the  deputy  surveyor;  the  ap- 
plication must  conform  to  these  and  no  argument  is  necessary  to  show 
that  the  letter  and  the  spirit  of  the  law  require  that  the  published 
notice  must  be  in  strict  conformity  with  the  foundation  of  th<:,  applica- 
tion for  a  patent.  It  was  clearly  the  intention  of  Congress  that  notice 
of  a  claim  should  be  given  to  adverse  claimants  and  to  the  public  by 
means  of  the  published  notice;  hence  if  said  notice  is  defective  or 
erroneous,  neither  the  letter  nor  the  intention  of  the  law  is  carried  out 
In  a  word,  there  must  be  a  strict  compliance  with  the  law  before  the 
land  department  can  obtain  jurisdiction  to  issue  a  patent.  The  ques- 
tion to  be  determined  is,  has  there  been  such  a  compliance  with  the  law 
in  the  case  at  barf 

In  the  published  notice  of  application  for  patent,  as  a  part  of  the 
description  of  the  location  of  the  claim  the  following  appears: 

From  post  No.  2,  U.  S.  M.  M.  No.  1,  bean  N.  62  degrees  E.  632  feet  distant.  .... 
The  nearest  known  locations  being  the  " Blaok  Hawk"  and  ''  Beeby  "  lodes. 

These  statements  are  not  founded  ux>on  the  approved  fidd  notes  of 
the  deputy  surveyor,  as  in  said  fidd  notes  he  states: 

From  Post  No.  2  of  the  claim  U.  S.  mineral  monnment  No.  1  bears  N.  6  degrees 
E.  582  feet  actual  measurement.    There  were  no  practicable  bearing  objects,  and 

the  original  boundary  posts  liad  been  swept  away  by  snow  slides The 

nearest  known  claims  are  the  Highland  lot  164,  and  the  Buckeye  on  the  North  lot  88. 

The  published  notice  was  not  in  conformity  with  the  law,  it  was 
erroneous  and  mideading,  and  failed  to  carry  out  the  intention  of  the 
law,  as  it  failed  to  give  the  correct  location  of  the  daim,  hence  a  patent 
can  not  be  issued  upon  the  same.  I  do  not  deem  it  essential  to  cUscuss 
other  points  which  might  be  raised  in  the  case.  It  is  sufficient  that  the 
Department  has  not,  as  yet,  obtained  jurisdiction  to  issue  a  patent 
Your  decision  is  therefore  reversed,  and  before  a  patent  can  issue  the 
law  must  be  complied  with. 

In  your  decision  the  Acting  Gommissioner  says: 

The  printed  notice  of  application  for  patent  attached  to  the  publisher's  affidavit 
of  publication  appears  to  have  been  mutilated  so  that  the  actual  course  of  the  con- 
nection line  of  the  survey  as  printed  cannot  be  ascertained.  The  same  mutilation 
occurs  in  the  printed  copy  attached  to  the  register's  certification  of  posting  in  the 
land  office.  Ton  will  require  the  filing  of  another  affidavit  by  the  publisher  with  a 
perfect  copy  of  the  printed  notice  of  the  Sanders'  appHcation  attached. 

I  would  advise  that  in  such  oases,  action  by  you  be  suspended  until 
the  new  proof  has  been  furnished. 
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pliaceb  patent-known  lodb-minsbal  bktbt. 

Piss's  Peak  Lode. 

A  placer  patent  for  land  inehtdincr  ^  Imown  lode^  not  specifically  deecTll)ed  and  ex- 
olndedy  operates  to  convey  title  to  all  of  said  land,  and  terminate  the  Jnrisdio- 
tion  of  the  Department  over  the  land  covered  thereby. 

An  entry  of  a  lode  claim  in  conflict  with  a  patented  placer  need  not  be  canceled, 
bnt  may  be  properly  suspended  with  dne  opportunity  given  for  the  institution 
of  proceedings  looloDg  toward  the  vacation  of  the  placer  patent  as  to  the  land 
in  conflict. 

In  the  exercise  of  its  proper  supervision  over  the  disposition  of  the  public  lands  the 
Department  may  waive  questions  affecting  the  regularity  of  proceedings  below, 
and  render  such  judgment  as  shall  seem  Just  and  proper  in  the  case. 

Beoretary  Noble  to  the  Commissioner  of  the  Oenerdl  La/nd  Offloe^  January 

13 J 1892. 

This  appeal  is  taken  by  Patrick  A.  Largey  from  the  action  of  yonr 
office  rejecting  his  application  for  a  patent  to  the  Pike's  Peak  lode  daim, 
lot  No.  174,  T.  3  K.,  B.  8  W.^  Helena,  Montana. 

It  appears  that  said  claim  lies  whoUy  within  the  limits  of  the  Upton 
et  oX.  placer  claim;  that  application  to  enter  said  placer  claim  was  made 
July  18, 1879,  and  that  the  same  containing  153.49  acres  was  patented 
April  15, 1881;  that  Largey  made  mineral  entry  for  the  said  lode  claim 
Jnly  14, 1881;  that  April  9, 1883,  your  office  returned  the  plat  and  field 
notes  of  the  Pike's  Peak  survey  and  directed  the  same  to  be  amended 
under  the  ruling  In  the  Shonbar  lode  (1  L.  D.,  551;  same  3  L.  D.,  388;) 
80  as  to  be  reduced  to  twenty-five  feet  on  each  side  of  the  vein  (section 
2333  B.  S.) ;  that  no  action  was  taken  with  reference  to  said  order;  that 
November  25, 1889,  Largey  filed  in  your  office  said  application  for  patent 
to  the  full  extent  of  said  lode  claim;  that  January  8, 1890,  you  denied 
the  same;  that  January  22, 1890,  Largey  filed  a  motion  to  review  said 
decision;  that  by  letter  of  January  30, 1890,  you  submitted  the  case  to 
this  Department  for  instructions;  which  were  given  by  letter  dated 
February  21, 1890,  (10  L.  D.,  200)-;  that  thereupon  you,  on  March  5, 
1890,  denied  said  motion  and  held  Largey's  entry  <<for  cancellation  as  a 
iprhole"  and  that  the  pending  appeal  was  then  ts^en. 

The  Pike's  Peak  claim  is  based  upon  a  relocation  of  the  Excelsis  lode 
claim.  The  Excelsis  lode  was  located  by  William  Beagan,  October  16, 
1875,  for  fifteen  hundred  linear  feet  on  the  lode  and  one  hundred  and 
twenty-five  feet  on  each  side  thereof,  and  filed  with  the  couniy  recorder 
Ifovember  8, 1875.  Said  lode  was  relocated  as  the  Pike's  Peak  No- 
Tember  10, 1879,  by  Morgan  Gonnell  and  recorded  in  like  manner  Ko- 
vember  12, 1879.    Largey  claims  through  conveyance  from  OonnelL 

In  the  Shonbar  case,  supra^  it  was  held  that  claimants  to  a  previously 
located  lode  within  the  limits  named  in  a  placer  patent^  who  failed  to 
adverse  the  placer  application,  were  restricted  by  the  statute,  section 
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2333,  to  their  lode  "  and  twenty-five  feet  of  surface  on  each  side  thereof 
Section  2333,  supra^  provides: 

Wliere  the  same  person,  association,  or  corporation  is  in  possession  of  a  placer 
claim,  and  also  a  vein  or  lode  included  within  the  boundaries  thereof,  application 
shall  be  made  for  a  patent  for  the  placer-claim,  with  the  statement  that  it  inrlndes 
such  vein  or  lode,  and  in  such  case  a  patent  shall  issue  for  the  placer-claim,  subject 
to  the  provisions  of  this  chapter,  including  such  vein  or  lode,  upon  the  payment  of 
five  dollars  per  acre  for  such  vein  or  lode  claim,  and  twenty-five  feet  of  surface  on 
each  side  thereof.  The  remainder  of  the  placer-claim,  or  any  placer-claim  not  em- 
bracing any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and  fifty 
cento  per  acre,  together  with  i^l  costs  of  proceedings,  and  where  a  vein  or  lode,  such 
as  is  described  in  section  twenty-three  hundred  and  twenty,  is  known  to  exist  within 
the  boundaries  of  a  placer-claim,  an  application  for  a  patent  for  such  placer-claim 
which  does  not  include  an  application  for  the  vein  or  lode  claim  shall  be  construed 
as  a  conclusive  declaration  that  the  claimant  of  the  plaoer-claim  has  no  right  of 
possession  of  the  vein  or  lode  claim ;  but  where  the  existence  of  a  vein  or  lode  in  a 
placer-claim  is  not  known,  a  patent  for  the  placer-claim  shall  convey  aU  valuable 
mineral  and  other  deposits  within  the  boundaries  thereo£ 

In  the  pending  application  counsel  insist  that  by  reason  of  its  prior 
location  the  Pikers  Peak  lode  was  ^^  known"  and  therefore  under  sai^ 
section  excepted  from  the  placer  patent,  and  that  the  claimants  conse- 
quently were  not  required  to  adverse  the  placer  application. 

This  is  stated  to  be  sustained  by  the  decision  of  the  supr^Mue  court  in 
the  case  of  Koyes  v.  Mantle  (127  XJ.  S.,  348),  that  (pa«e  354) 

Where  a  location  of  a  vein  or  lode  has  been  made  under  the  law,  and  its  bounda- 
ries have  been  speoifically  marked  on  the  sur&ce,  so  as  to  be  readily  traced,  and 
notice  of  the  location  is  recorded  in  the  usual  books  of  record  within  the  district, 
we  think  it  may  safely  be  said  that  the  vein  or  lode  is  known  to  exist,  although  per- 
sonal knowledge  of  the  fact  may  not  be  possessed  by  the  applicant  for  a  patent  of  a 
placer  claim.  The  information  which  the  law  requires  the  locator  to  give  to  the 
public  must  be  deemed  sufficient  to  acquaint  the  applioont  with  the  ezist^noeof  fiie 
vein  or  lode. 

In  your  decision  of  January  8, 1890,  you  say,  ^^  deeming  the  decisions 
of  the  Department  in  the  Shonbar  case  the  precedents  which  this  office 
must  follow  in  this  class  of  cases  until  another  and  different  course  of 
procedure  is  laid  down  by  the  Hon.  Secretary*^  declined  to  "  take  notice 
of  the  decision  of  the  supreme  court  in  the  case  of  Koyes  v.  Mantle, 
mpra,  except  in  so  far  as  it  affects  the  particular  case  therein  consid- 
ered,'' and  denied  said  application. 

By  said  letter  of  March  6, 1890,  denying  appellant- s  motion  for  review, 
you  found  under  the  departmental  instructions  of  February  21, 1890, 
supraj  "that  no  appeal  having  been  taken  from  the  decision  of  April  9, 
1883,  aforesaid,  ordering  the  amended  survey  that  the  same  is  final." 

In  its  said  instructions  this  Department  found  it  unnecessary  to  dis- 
cuss the  conflict  between  the  decision  in  Noyes  v.  Mantle  and  the  Shon- 
bar case,  «tepra,  for  the  reason  that  "in  this  particular  case  your  office 
would  not  have  jurisdiction  to  review  the  decision  of  your  predecessor 
rendered  on  April  9, 1883,  which  has  become  final  there  being  no  appeal." 
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The  appellant,  however,  alleges  that  the  said  order  of  April  9, 1883, 
was  not  a  final  action  in  the  case  and  consequently  not  appealable. 

Without  passing  upon  this  contention  and  waiving  the  question  of 
your  authority  to  reverse  a  final  decision  by  your  predecessor  involving 
the  same  matter,  it  is  sufficient  to  say  that  the  question  being  now  here 
this  Dei>artment  by  virtue  of  the  '^just  supervision"  that  the  law  vests 
in  the  Secretary  of  the  Interior  over  *^11  proceedings  instituted  to  ac- 
quire portions  of  the  public  lands"  has  jurisdiction  to  consider  the  case 
and  render  such  decision  as  in  his  opinion  shall  be  meet  and  proper 
under  the  circumstances.  McDonogh  School  .Fund  (8  L.  D.,  463)  j 
Charles  W.  Filkins  (5  L.  D.,  49). 

Concerning  its  merits,  the  appellant's  case  proceeds  upon  the  theory 
that  his  said  lode  claim,  having  been  known  to  exist  at  the  date  of  said 
placer  application,  and  not  having  been  included  therein,  was  by  the 
terms  of  section  2333,  «Mpra,  excepted  from  the  placer  patent  and  that 
the  title  to  said  lode  claim  thus  remaining  in  the  government,  this  De- 
partment has  jurisdiction  to  consider  his  application  and  issue  to  him 
a  patent  for  the  said  lode. 

By  its  patent  issued  to  the  placer  claimants,  the  government  con- 
veyed (subject  to  certain  excei)tions  not  affecting  the  Pike's  Peak  lode 
claim)  the  tracts  described  in  tlieir  application.  The  said  patent  con- 
tained the  general  proviso  that  *'  should  any  vein  or  lode 

be  claimed  or  known  to  exist  within  the  above  described  premises  at  the 
date  hereof  the  same  is  expressly  excepted  and  excluded  from  these 
presents,"  but  contained  no  specific  reservation  of  the  Pike's  Peak  lode 
claim. 

In  the  said  letter  of  instructions  (10  L.  D.,  200),  the  question 
whether  or  not  the  issue  of  patent  to  the  placer  claimants  for  land  in- 
cluding the  lode  claim  here  in  question,  operated  to  pass  the  govern- 
ment's title  to  said  lode  claim,  was  discussed  at  length.  It  was  then 
held  in  effect  that  a  placer  patent  for  land  including  a  kno^vn  lode  not 
sX>ecificaILy  described  and  excluded,  conveyed  all  said  land  and  formed 
no  exception  to  the  general  rule  that  "  the  issuance  of  patent  termi- 
nates the  jurisdiction  of  the  Department  over  the  land  covered  thereby 
and  such  patent  can  be  invalidated  only  by  proceedings  in  the  proper 
court.'' 

This  ruling  was  followed  in  the  recent  and  analogous  case  of  the 
Pacific  Slope  lode  (12  L.  D.,  686),  where  a  known  lode  claim  based  on  a 
record  location  was  embraced  in  a  townsite  patent  which  contained  the 
proviso  that  "  no  title  shall  be  hereby  acquired  to  any  mine  of  gold, 
silver,  cinnabar  or  copper,  or  to  any  valid  mining  claim  or  possession 
held  under  existing  laws  of  Congress."  In  the  case  just  referred  to,  it 
was  held  that  although  the  lode  claim  was  known  to  exist  at  the  date 
of  the  townsite  entry,  and  notwithstanding  the  said  provision,  the  issue 
of  the  townsite  patent  terminated  the  departmental  authority  over  the 
ground  embraced  in  the  lode  claim.  It  is  true  that  section  2333,  supra^ 
14561— VOL  14 4 
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was  not  involved  in  the  Pacific  Slope  case,  supra.  But  the  conditions 
of  the  patent  considered  in  that  case  being  substantially  the  same  as 
those  contained  in  the  patent  involved  in  the  case  at  bar,  I  am  of  the 
opinion  that  the  ruling  in  said  case  is  in  line  with  the  doctrine  an- 
nounced in  the  said  letter  of  instructions,  supra. 

It  is  accordingly  held  that  the  title  to  the  ground  embraced  in  the 
Pike's  Peak  lode  claim  passed  out  of  the  United  States  with  the  issue 
of  patent  to  the  Upton  placer  claimants  and  that  the  pending  applica> 
tion  for  patent  for  such  lode  claim  must  accordingly  be  denied  for  want 
of  jurisdiction.  I  cannot,  however,  concur  in  your  conclusion  that  the 
Pike's  Peak  entry  should  at  this  time,  be  canceled.  It  is  quite  possible 
that  by  pioper  judicial  proceedings  such  claim  would  be  sustained  un- 
der the  decision  in  the  case  of  IS'oyes  v.  Mantle,  supra^  and  the  provis- 
ions of  section  2.333,  supra^  and  that  the  Upton  placer  patent  would  be 
vacated  to  the  extent  of  its  conflict  therewith. 

I  am  therefore  of  the  opinion  that  said  entry  should  be  suspended 
for  such  period  as  would  afford  the  applicant  an  opportunity  to  insti- 
tute such  proceedings  or  to  apply  for  a  recommendation  by  this  De- 
partment of  a  suit  to  re-invest  in  the  United  States  the  title  to  the 
lode  claim  in  question.  The  appellant's  claim,  as  heretofore  showo, 
being  relegated  to  the  courts,  it  will  be  unnecessary  for  me  to  discuss 
the  effect  of  your  said  letter  of  April  9,  1883,  or  the  merits  of  the  de- 
cision in  the  Shonbar  case  therein  cited. 

The  decision  appealed  from  is  modified  in  accordance  with  the  views 
hereinbefore  outlined. 


INADVERTENT  NOTATION-SURRENDER  OF  PATENT. 

Eddy  v.  University  of  Illinois. 

A  tract  of  land  is  not  segregated  from  the  pnblic  domain  by  an  inadyertent  nota- 
tion of  its  disposition  on  the  tract  book  and  plat  in  the  local  office. 

An  informal  application  to  surrender  a  patent/  and  take  certain  other  land,  in  order 
to  correct  an  error  of  the  Land  Department  and  avoid  litigation,  may  properly 
be  held  to  reserve  the  land,  thus  applied  for,  from  other  disposition. 

A  patent  may  be  surrendered  and  other  land  taken  in  satisfaction  thereof,  where,  by 
such  action,  litigation  to  correct  an  error  of  the  Land  Department  is  avoided. 

First  Assistant  ^Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  January  13, 1892. 

On  August  7,  1867,  the  following  location  of  agricultural  college 
scrip  (No.  1491)  was  made  at  the  land  office  at  St.  Cloud,  Minn.  : 

I,  Illinois  Industrial  University,  of  Champaign  county,  State  of  Illinois,  hereby 
apply  to  locate  and  do  locate  the  S£.  quarter  of  section  No.  24,  in  township  No.  124, 
of  range  No.  36,  in  the  district  of  lands  subject  to  sale  at  the  land  office  at  St.  Cloud, 
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containing  one  hundred  and  sixty  acres,  in  satisfaction  of  the  attached  scrip  num- 
bered 1491,  State  of  Illinois,  Issued  under  the  act  of  July  2, 1862. 
Witness  my  hand  this  7th  day  of  August,  A.  D.,  1867. 

Illinois  Industrlal  Universitt. 

M.  C.  GOLTRA,  Tnuiee, 
Attest: 

H.  C.  Wait,  Register. 
H.  C.  BuRBANK,  Beoeiver. 

The  followiiig  certificate  was  attached  thereto: 

Land  Offick,  St.  Cloud,  Minn., 

August  7, 1867. 

We  herehy  certify  that  the  ahove  location  is  correct,  heing  in  accordance  with  law 
and  instructions. 

H.  C.  BuRBANK,  Beoeiver, 
H.  C.  Wait,  Register, 

A  patent  was  issued  to  said  University  for  said  sonth-east  quarter 
March  1, 1872. 

The  local  officers  by  mistake  and  inadvertence  noted  and  marked 
said  location  on  their  tract  book  and  plat  as  made  on  the  south-west 
quarter  of  said  section. 

As  said  south-east  quarter,  by  reason  of  said  erroneous  marking, 
appeared  on  the  books  of  the  local  officers  to  be  vacant  land,  they  al- 
lowed the  same  to  be  again  located  on  October  14, 1867,  by  Calvin  F. 
How,  in  satisfaction  of  agricultural  college  scrip  (No.  1000),  State  of 
Massachusetts,  and  a  patent  was  issued  on  this  location  July  20, 1869, 
in  the  name  of  WiUiam  L.  Fuller,  as  assignee  of  said  How. 

On  June  25, 1890,  Frank  M.  Eddy  made  application  at  the  land  office 
at  Marshall,  Minn.,  to  enter  said  south-west  quarter  under  the  provi- 
sions of  the  timber  culture  act  of  June  14, 1878  (20  Stat.,  113),  which 
application  was  rejected  by  the  local  officers  because,  according  to  their 
records,  said  land  had  been  located  by  said  University.  An  appeal 
was  taken  and  said  opinion  was  affirmed  by  you  October  4, 1890,  on  the 
ground  that, — 

Applications  are  now  pending  hefore  this  office  in  behalf  of  the  parties  interested 
for  a  correction  of  the  locations  and  patents  issued  thereon,  which  withdraws  from 
appropriation  the  said  south-west  quarter. 

An  appeal  now  brings  the  case  before  me. 

Although  both  the  local  officers  and  yourself  concur  in  rejecting 
Eddy's  application,  these  decisions  are  based  upon  non-concurring 
grounds. 

The  finding  of  the  local  officers  was  based  upon  the  ground  that  the 
said  University  had  located  the  said  south-west  quarter,  but  this  was  an 
error:  the  said  University  had  made  no  such  location.  The  said  south- 
west quarter  had  never  been  located  or  disposed  of  to  any  one.  The 
noting  m^ovl  the  book  and  plat  of  the  local  office  that  it  had  been 
located  did  not  alter  the  fact  of  its  non-location.    Such  marking  was  an 
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inadvertence  which  did  not  change  the  status  of  the  land.    It  did  not 
segregate  it  from  the  public  domain. 

In  the  case  of  McAndrew  i?.  Chicago,  M.&  St.P.Ey.Oo.  (6  L.  D.,202), 
it  was  lield  that, — 

The  mere  inadvertent  marking  on  the  books  of  the  local  office  could  in  no  sense  be 
regarded  as  a  disposal  of  the  land.  No  one  was  seeking  its  ownership,  consequently 
there  was  no  one  to  whom  disposal  could  be  made.  It  could  not  be  construed  as  a 
reservation  within  the  meaning  of  the  law  (Cole  v.  Markley,  2  L.  D.  847),  for  this 
would  imply  a  purpose,  while  inadvertence  denotes  the  absence  of  purpose,  or  that 
a  thing  is  done  contrary  to  purpose  and  intention. 

The  finding  of  the  local  oflftcers  therefore,  being  based  upon  an  erro- 
neous record,  cannot  be  sustained. 

Your  decision  is  based  upon  the  fact  that  the  parties  interested  in  the 
said  south-east  quarter,  under  the  two  patents  issued  for  the  same, 
have  made  application  for  a  correction  of  their  locations  and  patents. 

For  some  reason  the  first  patent  was  issued  for  How's  location,  which 
was  second  in  time  and  illegal  in  its  inception.  But  that  patent  con- 
veyed the  legal  title.  The  court  say,  in  Moore  v.  Bobbins  (96  U.  S., 
530,  533),— 

With  the  title  passes  away  all  authority  or  control  of  the  Executive  Department 
over  the  laud,  and  over  the  title  which  it  has  conveyed.  It  would  be  as  reasonable 
to  hold  that  any  private  owner  of  land  who  has  convej'ed  it  to  another  can,  of  his 
own  volition,  recall,  cancel,  or  annul  the  instrument  which  he  has  made  and  deliv- 
ered. If  fraud,  mistake,  error,  or  wrong  has  been  done,  the  courts  of  justice  present 
the  only  remedy. 

In  United  States  v.  Stone  (2  Wallace  625,  535),  the  court  says, — 

A  patent  is  the  highest  evidence  of  title,  and  is  conclusive  as  against  the  govern- 
ment, and  all  claiming  under  junior  patents  or  titles,  until  it  is  set  aside  or  annulled 
by  some  judicial  tribunal.  In  England  this  was  originally  done  by  Bcire  fadMj  but 
a  bill  in  chancery  is  found  a  more  convenient  remedy. 

Nor  is  fraud  in  the  patentee  the  only  ground  upon  which  a  bill  will  be  sustained. 
Patents  are  sometimes  issued  unadvisedly  or  by  mistake,  where  the  officer  has  no 
authority  in  law  to  grant  them,  or  where  another  party  has  a  higher  eq^uity  and 
should  have  received  the  patent.  In  such  cases  courts  of  law  will  pronounce  them 
void.  The  patent  is  but  evidence  of  a  grant,  and  the  officer  who  issues  it  acts  miu- 
isterially  and  not  judicially.  If  he  issues  a  patent  for  land  reserved  from  sale  by 
law,  such  patent  is  void  for  want  of  authority.  But  one  officer  of  the  land  office  is 
not  competent  to  cancel  or  annul  the  act  of  his  predecessor.  That  is  a  judicial  act, 
and  requires  the  judgment  of  a  court. 

Under  these  circumstances  two  courses  were  open  to  the  University. 
It  could  have  brought  proceedings  before  a  courtof  competent  jurisdic- 
tion to  set  aside  the  patent  issued  to  said  Fuller,  on  the  ground  that 
the  University  location  preceded  the  How  location,  and  upon  proving 
this  priority  of  such  initiatory  step  the  Fuller  patent  would  have  been 
set  aside. 

The  party  who  takes  the  initiatory  step  in  such  cases,  if  followed  up  to  patent,  is 
deemed  to  have  acquired  the  better  right  as  against  others  to  the  premises.  The 
patent  which  is  afterwards  issued  relates  back  to  the  date  of  the  initiatory  act,  and 
cuts  off  all  intervening  claimants.  Shepley  et  al  ».  Cowan  et  al  (91  U.  S.,  830,  837)  J 
United  States  v.  Missouri  Railway  (141  U.  S.,  358,  381). 
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Or,  the  University  might,  "  to  save  litigation,  expense  and  vexation'^ 
have  sorrendered  its  patent  and  equitable  title  to  the  government.  (See 
Juniata  Lode,  13,  l.  d.,  715,  717.)  Upon  such  surrender  it  could  apply 
to  locate  its  scrip  on  any  other  public  land,  and,  if  it  was  the  first  legal 
applicant,  such  application  could  be  allowed,  and  a  new  location  of  its 
scrip  could  be  made. 

This,  in  effect,  is  what  the  University  proposed  to  do  several  years 
ago,  as  the  correspondence  transmitted  with  the  papers  shows.  The 
name  of  the  University  was  changed  to  "  The  University  of  Illinois  ^ 
by  act  of  the  Illinois  legislature,  approved  June  19, 1885. 

Selim  H.  Peabody,  Eegent  of  the  University,  on  October  25, 1886, 
wrote  to  the  Commissioner  of  the  General  Land  Office  as  follows: 

In  view  of  aU  the  circa  instances  the  University  is  disposed  to  accept  a  settlement 
of  the  case  which  shaU  give  to  it  a  clear  title  to  the  south-west  quarter  of  the  section. 
If  the  Land  Office  is  of  the  same  opinion  as  was  indicated  by  the  officers  to  me  last 
spring,  I  should  be  glad  if  they  wiU  indicate  the  precise  steps  to  be  taken  to  accom- 
plish this  result. 

At  a  meeting  of  the  board  of  trustees  of  the  University  held  Novem- 
ber 9, 1886,  the  said  Regent  and  Mr.  Ohas.  Bennett  were  appointed  a 
committee  '^with  fiill  power  to  act  for  the  University  and  to  protect  its 

interests  in  said  Minnesota  lands." 
Acting  under  the  power  so  conferred,  said  committee  on  April  20, 

1887,  made  application  for  said  south- west  quarter  as  follows: 

As  the  S£  i  has  been  several  times  transferred  in  good  faith,  and  is  now  claimed 
by  a  person  who  has  made  actual  improvements  upon  the  land;  and  as  the  removal 
of  the  cloud  of  title  to  said  land  in  behalf  of  the  University  is  liable  to  cause  much 
trouble,  litigation  and  expense,  the  undersigned  respectfully  petition  the  Commis- 
sioner of  the  General  Land  Office  that  he  wiU  cause  proper  st^ps  to  be  taken  to  aUow 
the  University  of  Illinois  to  relinquish  aU  claim  to  the  south-east  quarter  of  section 
24,  Tp.  124,  R.  36,  and  to  receive  in  lieu  thereof  a  clear  title  to  the  south-west  quar- 
ter of  the  same  section. 

This  application  was  filed  in  the  General  Land  Of&ce  more  than  a 

year  before  Eddy's  application  was  tendered  at  the  local  office,  and 

thus  the  University  was  the  first  legal  applicant  for  said  south-west 

quarter.    It  further  appears  that  it  has  not  transferred  its  equitable 

title  to  said  south-east  quarter. 
It  is  contended  by  counsel  for  Eddy  that  this  application  does  not 

comply  with  the  rule  that  requires  amendments  of  applications  and  en- 
tries to  be  filed  with  the  local  officers.  (General  Land  Office  Circular 
1889,  p.  51.)  But  this  is  not  an  application  to  amend  the  entry, 
for  the  original  location  was  proi>er  and  legal;  the  mistake  was  made 
by  the  local  officers  in  erroneously  recording  the  location  upon  their 
books,  for  which  the  University  is  not  in  any  wise  responsible. 
This  is  therefore  an  exceptional  case,  not  provided  for  in  the  rules  and 
regulations  of  the  Department,  and  can  properly  be  disposed  of  upon 
equitable  principles  in  the  exercise  of  "the  directory  and  supervisory 
powers  ^  conferred  by  law  upon  the  Secretary  of  the  Interior,  by  wav- 
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ing  any  infonnality  or  irregularity  in  said  application,  and  considering 
it  as  sufficient  to  segregate  from  the  public  domain  the  said  south-west 
quarter. 

Upon  the  surrender  of  the  patent  issued  to  said  TJniyersity,  with  a 
relinquishment  indorsed  thereon,  together  with  a  quit-claim  deed  firom 
said  University  to  the  United  States,  recorded  in  the  office  for  the 
record  of  deeds  in  the  county  where  said  land  lies,  with  a  certificate 
from  the  proper  recording  officer  of  said  county,  that  said  University 
has  not  transferred  or  encumbered  the  title  acquired  by  said  patent, 
said  location  of  college  scrip  (Ko.  1491)  may  be  canceled,  and  said  scrip 
may  be  located  upon  said  south-west  quarter,  and  patent  may  issue 
immediately  thereupon  to  said  University. 

Your  judgment  is  affirmed. 


BULB  14  OF  PBACTICB-TIMBBR  AND  STONB  BNTBIBS. 

(Ciroular.) 

Depabtmbnt  of  the  Intebiob, 

Genebal  Land  Office, 
Washington,  D,  0.,  January  7, 1892. 
Beoistebs  and  Beoeivebs: 

Heretofore,  rule  14  of  practice  has  been  construed  to  apply  to  pro- 
ceedings by  the  government  against  all  classes  of  entries.  Said  rule  is 
hereby  modified  as  to  timber  and  stone  entries  in  so  far  as  it  requires  a 
copy  of  tlie  notice  to  be  posted  on  the  land.  Hereafter,  when  .proceed- 
ings are  commenced  by  the  government  against  this  class  of  entries, 
and  it  becomes  necessary  to  serve  notice  by  publication,  the  posting  of 
notices  upon  the  land  will  not  be  required. 

Thos.  H.  Oabteb 

Commissioner. 
Approved 

John  W.  IS^oble. 

January  18,  1892, 

MINERAL  LAND-SUBVEYOB  GENERAL'S  RETURN— SETTLEMENT, 

Walton  v.  Batten  et  al. 

Where  a  mineral  entry  has  been  aUowed  on  land  returned  as  agricultural  the  pr^ 
Bumptiou,  as  to  the  character  of  the  janu.  created  by  the  return;  no  longer  ex- 
ists, and  the  burden  of  proof  will  thereafter  lie  with  one  who  alleges  that  the 
land  is  in  fact  agricultural. 

In  an  issue  joined  between  a  claimant  under  the  mineral  law,  and  an  agricultural 
claimant,  the  matter  to  be  determined  is  whether,  as  a  present  fact,  the  land  is 
more  valuable  for  mineral  than  for  agricultural. 

Settlement  and  improvement  constructively  extend  to  all  parts  of  the  quarter  sec- 
tion claimed  by  the  settler. 
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First  Assistant  Secretary.  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  14j  1S92, 

I  have  considered  the  case  of  William  Walton  v.  John  Batten,  et  ah, 
on  appeal  by  the  former  from  your  decision  of  Januarys,  1891,  dismiss- 
ing his  protest  against  the  mineral  entry  of  the  latter  for  the  SWJ  of 
SWJ,  Sec.  15,  T.  6  S.,  R.  3  W.,  Helena,  Montana,  land  district. 

It  appears  of  record  that  on  September  13, 1883,  John  Batten,  Wil- 
liam Marr,  Jnlien  McKnight,  and  Lawrence  A.  Fenner  made  application 
to  enter  this  tract,  together  with  certain  other  parcels  and  tracts  in 
the  vicinity.  On  June  22, 1886,  after  due  notice  and  posting,  flnal  cer- 
tificate was  issued  for  the  land  embraced  in  the  application. 

On  October  24, 1888,  Walton  protested  against  the  issuance  of  patent 
for  this  tract  in  controversy,  alleging  in  his  protest,  substantially,  that 
it  was  non-mineral;  (2)  that  he  was  a  hoim  fide  resident  of  the  land, 
having  been  upon  the  SWJ  of  Sec.  16  since  1873  when  the  land  was 
embraced  in  the  grant  to  the  Northern  Pacific  Eailroad  Company,  and 
that  he  had  a  contract  of  purchase  from  said  company  dated  October  9, 
1884;  (3)  that  after  the  claimants  had  filed  for  the  laud  he  made  an 
agreement  with  Fenner  who  acted  for  them  to  the  effect  that  he  (Wal- 
ton) would  not  assert  an  adverse  claim  or  protest,  and  Fenner  was  to 
deed  liim  the  tract  in  controversy,  except  a  small  piece,  about  an  acre, 
that  extended  into  Alder  gulch,  and  that  relying  upon  the  "  word  of 
honor  ^  of  Fenner,  he  did  not  assert  his  claim  or  protest  their  applica- 
tion, and  that  upon  receiving  the  final  receipt,  Fenner  had  refused  to 
Mfill  his  promise  or  give  him  any  written  contract  or  bond  tor  a  deed. 
He  asked  a  hearing  that  he  might  prove  the  truth  of  his  allegations, 
which  was  granted  by  your  of&ce  October  12, 1888.  Hearing  was  reg- 
ularly held,  and  on  May  31, 1890,  the  local  officers  passed  upon  the  case, 
and  held  that: 

From  a  review  of  the  same  (the  testimony)  it  is  clearly  apparent  that  so  far  as 
the  testimony  shows  it  is  non-mineral  laud  and  only  held  for  its  prospective  value, 
as  the  claimants  have  not  demonstrated  by  actual  working  and  results  any  mineral 
character  whatever.    We  are  therefor^  of  opinion  that  the  entry  should  be  canceled. 

From  this  action  the  claimants  appealed. 

Your  office,  on  January  3, 1891,  considered  the  case.    You  say: 

The  land  in  controversy  herein  was  surveyed  in  1870  and  returned  by  the  survey(>r 
genera]  as  agricultural  land. 

You  further  say,  substantially,  that  if  the  contest  was  against  an 
agricultural  claim  the  burden  of  proof  would  be  upon  the  mineral  claim- 
ants, but  as  the  mineral  claimants  have  a  filing  of  record,  the  burden 
shifts,  and  that  the  onus  probandi  is  upon  the  agricultural  claimant. 
You  found  that  the  protestant  had  not  furnished  sufficient  evidence  to 
show  that  the  land  was  non-mineral,  and  you  reversed  the  local  officers, 
dismissing  the  protest  and  leaving  the  mineral  entry  intact.  From  this 
decision  Walton  appealed. 
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It  is  claimed  by  counsel  that  you  erred  on  the  rule  of  law  as  to  the 
burden  of  proof.  The  return  of  the  surveyor-general  that  the  land  is 
agricultural  raises  the  legal  presumption  that  it  is  of  that  character  and 
it  may  be  sold  as  such  without  any  further  proof.  Bouvier,  in  his  law 
dictionary,  gives  the  rule  thus :  "  In  general  wherever  the  law  presumes 
the  affirmative,  it  lies  on  the  party  who  denies  the  fact,  to  prove  the 
negative."  Tliis  was  done  in  the  case  at  bar,  and  the  local  officers,  on 
considering  the  evidence  oflfored1)y  the  mineral  claimants,  held  that  the 
surveyor-general's  return  was  erroneous,  and  entered  the  land  of  record 
as  mineral. 

In  Mulligan  v.  Hanson  (10  L.  D.,  311)  cited  by  counsel,  the  affidavit 
of  protest  was  filed  before  the  officers  passed  upon  the  case,  and  it  was 
there  "said,  substantially,  that  the  affidavit  of  protest  offset  the  non- 
mineral  affidavit  of  the  agricultural  claimant  thus  leaving  the  legal  pre- 
sumption arising  from  the  surveyor  general's  return  to  be  overcome  by 
evidence.  The  cases  are  thus  distinguished,  and  in  the  case  at  bar,  the 
burden  is  upon  Walton  to  show  that  the  land  is  non-mineral. 

The  matter  of  the  alleged  agreement  between  Walton  and  Fenner  is 
not  a  material  matter  in  this  case.  Walton  had  a  contract  of  purchase 
with  the  railroad  company  for  the  SWJ  of  Sec.  16,  and  claims  also  that 
he  made  a  homestead  entry  for  the  land,  but  these  matters  are  not  be- 
fore me.  The  matter  to  be  determined  is  whether  the  tract  in  question 
is  mineral  land  or  otherwise. 

In  Peirauo  et  al.  v.  Pendola  (10  L.  D.,  536)  it  was  said,  after  a  full  dis- 
cussion of  the  subject,  that  the  matter  to  be  determined  is  whether  "as 
a  presient  fact,"  (the  land)  "is  more  valuable  for  mineral  than  for  agri- 
culture." 

In  the  case  at  bar,  it  is  claimed  that  Walton  has  no  improvements  on 
this  particular  "  forty  acre"  tract,  and  it  is  shown  that  his  house,  barn, 
root-house  and  other  improvements  are  on  the  adjoining  "  forty,"  but 
close  to  the  line.  This  is  immaterial  as  his  settlement  and  improvement 
are  constructively  on  the  quarter  section  claimed,  no  matter  what  part 
of  the  tract  they  are  upon. 

To  sum  up  the  evidence  tending  to  show  that  the  land  is  mineral,  we 
have  many  words  and  but  little  proof.  There  is  no  plat  of  the  ground, 
or  topographical  map  ftirnished,  and  it  is  somewhat  difficult  to  clearly 
understand  the  "lay  of  the  land,"  but  it  appears  that  the  main  body  of 
the  tract  in  controversy  is  rolling  "bench"  land  lying  north-east  of 
Alder  creek  which  runs  north-west  out  of  section  22  across  the  comer  of 
section  21  into  section  16,  passing  within  a  few  rods  of  the  south-west 
corner  of  section  15;  that  the  south-west  corner  of  the  tract  in  contro- 
versy slopes  toward  the  creek.  A  public  road  running  on  the  north 
side  of  the  creek,  and  about  parallel  with  it,  cuts  off  a  triangular  piece 
of  this  land,  containing  about  one  acre. 

Taking  the  testimony  generally,  I  find  that  by  an  old  miner's  law  of 
this  (Montana)  mining  district,  each  miner  was  allowed  to  occupy  a 
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strip  of  ground  one  hundred  feet  wide  from  the  center  of  Alder  creek 
back  to  the  foothills  or  mountains.  From  the  creek  back  to  the  first 
"  rim-rock  "  on  either  side  was  called  a  "  gulch  ^  claim.  From  the  first 
to  second  "  rim-rock  ^  was  called  a  "  bar ''  claim.  This  was  to  give  each 
miner  a  water  front  or  privilege,  and  he  could  mine  as  far  back  as  he 
wished.  The  gold  was  in  fine  particles  found  in  sand  and  gravel  depos- 
ited on  what  the  witnesses  call  a  ^^bed  rock,"  but  it  was  simply  what  is 
known  as  a  "water  bearing  strata." — a  firm  deposit  that  water  would 
not  cut  away.  In  this  case  what  they  call  "  bed-rock  "  was  usually  a 
clay  deposit,  but  in  places  farther  back  toward  the  foot  hills  the  clay 
was  wanting,  and  the  gravel  and  sand  bearing  gold  was  deposited  on 
rock.  The  general  formation  is  volcanic.  Mining  operations  have  been 
carried  on  in  "  Alder  Gulch "  since  1863.  It  appears  that  the  richest 
deposit  is  near  the  center  of  the  gulch,  and  its  extent  on  either  side 
depends  upon  the  undulation  of  the  "bed-rock"  on  which  the  gravel 
and  sand  bearing  gold  is  deposited.  In  some  places  paying  dirt  is 
found  farther  from  the  center  than  in  others,  that  is,  the  out-crop  of 
the  "  rim-rock  "  comes  closer  to  the  strefam  in  some  places  than  in  others. 
Fenner  says  the  "  rim-rock  "  on  the  side  next  to  the  land  in  controversy 
**  passes  along  very  near  the  section  corner"  (SW.  cor.  of  15).  When 
asked  how  close,  and  on  which  side,  he  said  he  never  saw  it  exposed 
within  twenty  feet  of  the  corner,  and  he  cannot  tell  exactly. 

It  appears  that  in  all  the  mining  that  has  been  done  along  this  gulch 
no  gold  has  ever  been  discovered  upon  this  tract.  When  Fenner  was 
asked  if  he  had  ever  seen  any  gold  taken  from  the  land  in  controversy, 
he  said  lus  two  boys  aged  ten  and  twelve  years,  respectively,  took  some 
^old  with  a  "  rocker,"  about  a  year  ago,  from  the  south-west  corner.  He 
thinks  about  ten  cents  worth,  but  didn't  weigh  it;  did  not  see  them 
working;  he  only  knows  what  they  told  him  as  to  where  they  got  it, 
but  he  suspects  they  were  "  working  a  piece  of  ^rim-rock'  that  had  been 
cleaned." 

It  appears  that  after  the  hearing  was  ordered  by  your  office,  Walton 
dug  five  holes  on  the  tract,  from  one  hundred  to  three  hundred  feet 
apart,  and  called  some  five  or  six  exi>ert  miners  to  test  the  gravel  and 
sand  at  the  bottom  of  these  test  holes.  Some  of  the  men  went  to  the 
land  and  tested  the  dei)osit  at  the  bottom  of  two  holes,  but  refused 
to  pan  any  dirt  from  the  bottom  of  the  others  because  they  were  not 
satisfied  that  they  could  say  on  oath  that  the  holes  were  down  to  bed- 
rock. They  returned  about  a  week  later  and  found  the  holes  dug  down 
to  what  they  were  satisfied  was  "  bed-rock."  One  was  down  to  the  gran- 
ite rock.  They  then  "panned"  each  one  pan  of  sand  and  gravel  from 
some  of  the  holes,  and  from  some  two  pans.  The  men  were  not  all  there 
atone  time,  but  each  man  testod  each  hole,  and  each  says  upon  his  oath 
he  made  a  fair  test  and  found  no  color.  Fenner  and  some  four  or  five 
miners  went  to  these  holes  and  made  an  examination  of  them,  and 
took  some  measurements,  and  Fenner  says  he  took  some  levels,  and 
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they  say  they  are  satisfied  that  the  holes  did  not  reach  bed-rock  by 
from  twenty  to  fifty  feet. 

None  of  the  witnesses^  as  expert  miners,  will  say  the  tract  is  mineral. 
One  witness  for  claimants,  (Fisher)  when  asked  as  an  expert  miner  &mil- 
iar  with  the  ^^  gulch,"  if  it  was  mineral  land  said  he  could  not  say.  He 
says  the  holes  were  not  down  to  the  kind  of  bed-rock  he  had  worked  on, 
either  in  the  "  gulch  ^  or  on  the  "  bar."  He  never  knew  any  mining  on 
the  side  of  the  road  on  which  this  land  lies,  except  a  pit  in  Junction 
district,  near  the  mouth  of  Granite,  a  couple  of  miles  below  the  land  in 
controversy,  maybe  more.  Granite  Creek  empties  into  Alder  Creek." 
One  witness  says  ^^  it  ought  to  bear  mineral^"  but  this  seems  to  be  uxK>n 
the  theory  that  it  was  worthless  for  anything  else. 

Mr.  Fenner,  who  appears  to  be  an  intelligent  man,  and  the  principal 
of  the  company,  when  asked  if  he  had  ever  prospected  the  land, 
answered 

I  had  left  that  to  the  fiiture,  when  in  the  progress  of  systematic  mining  I  could 
work  out  the  gold  which  I  am  certain  this  tract  contains,  without  going  to  the  use- 
less expense  of  prospecting. 

Much  was  said  about  the  places  on  the  tract  where  these  test  holes 
were  sunk,  but  it  appears  that  Walton  some  years  before  with  several 
men  had  prospected  in  the  lower  parts  of  the  tract  without  any  success, 
and  the  men  whom  he  called,  who  seem  to  be  fair  men,  say  that  the 
holes  were  as  favorably  located  to  test  the  land  as  they  could  have 
been. 

The  entire  testimony  fails  to  show  that  any  part  of  this  tract  in  con- 
troversy is  mineral,  or  that  the  surveyor  general  was  in  error  when  he 
returned  it  as  agricultural  land.  The  witnesses  introduced  by  Walton, 
expert  miners, who  know  the  laud,  say  it  is  non-miiici....  The  land  can- 
not be  sold  as  mineral  land.  ^<As  a  present  fact"  there  is  no  gold  in 
it.  Mr.  Fenner  seems  to  prefer  a  theory  to  a  condition,  and  has  care- 
fully avoided  showing  the  conditions  necessary  to  its  sale  as  mineral 
land. 

The  burden  being  upon  Walton  to  show  that  this  land  is,  in  feet, 
non-mineral,  I  do  not  hesitate  to  say  that  he  has  done  so  by  the  best 
evidence  attainable  to  prove  a  negative.  In  fact,  considering  all  the 
evidence  offered  by  both  parties,  it  remains  that  for  more  than  twenty 
years  explorers,  prospectors,  and  miners  have  been  "  digging  and  pan- 
ning "  all  over  the  country,  and  no  one  has  ever  found  "  color, "  much 
less  "paying  dirt"  within  the  boundary  of  this  tract,  and  no  witness 
can  be  found  who  will  say  that  the  land  is  mineral.  The  strong  pre- 
sumption arising  upon  the  facts  proven  cannot  be  overcome  by  a  mere 
supposition  that  there  is  gold  in  the  land.  It  certainly  has  not  been 
found. 

Your  decision  is  reversed,  and  the  entry  of  Batten  et  aU  is  canceled. 


DECISIONS   EELATING   TO   THE   PUBLIC   LANDS,  59 

MINERAL  LAND-STTBVETOB  GENERAL'S  RETURN-SURVBT. 

Winters  et  al.  v.  Bliss. 

The  burden  of  proof  is  with  one  who  alleges  the  mineral  character  of  land  that  la 
returned  aa  agricultural. 

The  present  existence  of  mineral  in  such  quantity  as  to  render  the  land  more  valu- 
able for  mining  than  agriculture  must  be  shown  to  defeat  an  agricultural  entry. 

In  case  of  alleged  conflict  between  an  agricultural  entry  and  a  prior  placer  claim, 
the  actual  extent  of  said  claim  should  be  shown  by  a  survey  thereof  in  ac- 
cordance with  the  mining  regulations. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Jan- 
uary 14j  1892. 

I  have  considered  the  appeal  in  the  case  of  William  H.  Winters  etal, 
V.  David  F.  Bliss  from  your  office  decision  of  June  28,  1890,  involving 
the  validity  of  the  latter's  entry  under  the  homestead  law  for  IS'J  of 
NWi,  SEJ  of  KWi  and  lot  2,  Sec.  17,  T.  6  S.,  E.  13  E.,  Hailey  land 
district,  Idaho.    • 

It  appears  that  Bhss  made  entry  of  the  above  described  tract  Octo- 
ber 21, 1882,  and  that  on  February  8, 1888,  he  published  notice  of  his 
intention  to  present  proof  before  the  local  officers  in  support  of  his 
claim. 

On  April  2, 1888,  the  day  set  for  making  proof,  the  homesteader,  with 
his  witnesses,  appeared  at  the  local  office  and  at  the  same  time  and 
place  appeared  W.  H.  Winters  et  al,  and  filed  protest  against  the  entry 
alleguig  that  the  land  was  valuable  for  mineral. 

A  hearing  was  had,  both  parties  being  present  with  counsel  and  their 
witnesses.  From  the  evidence  submitted,  the  local  officers  decided  that 
the  protest  against  the  homestea<l  should  be  dismissed  and  so  recom- 
mended. The  protestants  appealed,  and  your  office,  under  date  of 
June  28, 1890,  sustained  the  protest  and  held  the  entry  for  cancellation 
to  the  extent  of  the  conflict  with  the  Trumpet,  Banner,  Jumbo,  Eureka, 
Ontario,  New  York  Bar,  and  Old  Smith  and  Justice  placer  mining 
claims.    From  this  decision  the  defendant  appeals. 

From  the  testimony  submitted  in  this  case,  appear  three  questions 
for  consideration : 

Ist.  Do  the  placer  claims  above  mentioned  conflict  with  the  home- 
stead entry  of  Bliss. 

2nd  Have  the  placer  claims  been  exhausted  by  long  working. 

3d  Are  said  claims  so  far  as  they  conflict  with  the  Bliss  homestead 
of  more  value  for  mining  than  for  agricultural  purposes. 

It  is  shown  in  this  case  that  the  Eureka  was  located  as  a  placer  claim 
some  ten  years  prior  to  this  contest.  The  Ontario,  some  two  years  after 
the  Eureka;  the  N'ew  York  Bar,  about  the  same  time,  and  the  Smith 
and  Justice,  shortly  after  the  Eureka.    Therefore,  these  claims  were 
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locateil  prior  to  the  filing  of  the  Bliss  entry,  and  in  point  of  time  take 
precedence  thereto. 

These  claims  have  practically  been  worked  from  the  date  of  location 
up  to  the  present  time. 

Mr.  Woodworth,  former  owner  of  the  Eureka,  testifies  that  he  took 
out  of  said  placer  claim  from  $75  to  $240  per  month;  that  in  1887,  five 
years  after  Bliss  made  his  homestead,  he  leased  said  claim  for  $100  per 
month,  and  then  in  the  same  year  sold  the  claim  to  the  present  owner, 
Winters,  for  $2500,  fifty  per  cent  of  the  output  of  the  mine  to  be  ap- 
plied to  the  payment  thereof,  but  the  record  shows  that  at  the  date  of 
contest  only  $146  had  been  received  in  accordance  with  said  agreement. 
Woodworth  also  testifies  that  he  took  out  of  the  Ontario  the  second 
year  affcer  location  about  $7000  in  gold,  and  in  1885,  sold  the  claim  to 
Hunt  for  $200.  Hunt  testifies  that  when  the  claim  was  well  worked, 
he  would  receive  about  $150  per  month;  that  the  land  was  worth  from 
$100  to  $125  per  acre;  that  he  leased  the  Ontario  and  other  claims  and 
received  on  them  all  something  like  $500,  or  about  $40  on  the  Ontario. 
Hunt  admitted  that  the  product  of  mining  on  the  Ontario  had  not  been 
what  he  anticipati  <1.  Winters  and  Burdell  leased  the  Ontario  and  New 
York  Bar  and  commenced  work  in  September,  1887,  ditching  and 
working  on  the  same,  and  are  still  working  the  claims,  they  having 
expended  about  $1500,  but  there  is  no  satisfactory  evidence  that  the 
claims  have  paid  expenses.  It  is  claimed,  however,  that  they  were  only 
getting  ready  to  mine  gold,  and  only  cleaned  up  what  was  taken  from 
the  ditches.  Hunt  testifies  that  he  did  not  try  to  mine  for  profit  but 
only  to  keep  the  place  in  condition  for  sale. 

Connor  testified  that  he  worked  the  Xew  York  Bar  and  another  claim 
south  of  that,  presumably  the  Smith  and  Justice,  for  two  years,  expended 
between  $1200  and  $1300,  and  only  took  out  about  $150,  fiirthermore, 
that  the  Ontario  lay  idle  for  about  two  years,  and  that,  in  his  judgment, 
the  mineral  is  about  exhausted.  Justice  testifies  that  he  has  mined  in 
that  section  eight  years;  that  at  one  time,  he  owned  one-half  of  the  New 
York  Bar  and  worked  it  in  1880  and  1881 ;  that  the  Ontario  and  Eureka 
do  not  more  than  pay  expenses,  and  that  he  believes  that  the  improve- 
ments placed  upon  these  worked  out  (claims  are  for  speculative  purposes, 
as  he  has  been  asked  to  join  them  in  the  enterprise.  The  ground  is 
worthless  after  sluicing  and  taking  out  the  gold. 

In  relation  to  the  conflict  between  said  claims  and  the  Bliss  homestead, 
the  evidence  is  conflicting,  and  it  is  evident  that  the  boundaries  of  said 
claims  are  not  well  known  or  identified. 

Witnesses  tor  the  contestant  testify  that  the  Bliss  homestead  covers 
some  fifteen  acres  of  the  Eureka  and  a  considerable  portion  of  the  other 
claims,  while  the  witnesses  for  the  defense  who  have  any  knowledge  of 
the  matter  say  that  there  is  no  conflict  with  the  Eureka,  IS'ew  York  Bar 
and  Smith  and  Justice  claims,  but  that  the  Ontario  coniSicts  to  a  small 
extent  with  said  homestead. 
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The  evidence  adduced  in  relation  to  the  Trampet,  Banner  and  Jumbo 
claims  shows  that  the  locations  are  of  recent  date  and  that  they  are  com- 
paratively new  claims.  There  is  no  evidence  showing  that  said  claims 
are  being  mined,  have  ever  been  mined,  or  that  gold  or  other  valuable 
minerals  exist  therein  in  sufficient  quantities  to  make  them  more  valua- 
ble for  mining  than  for  agriculture. 

It  is  generally  conceded  by  both  parties  to  this  contest  that  these 
claims  he  partly  within  the  limits  of  the  Bliss  homestead. 

It  is  shown  that  the  soil  of  the  land  in  controversy  is  good  for  raising 
fruits  and  for  agricultural  purposes;  that  good  crops  of  hay  and  other 
farm  products  have  been  raised  on  the  land ;  that  some  six  acres  of  it 
have  been  set  out  in  fruit  tiees  a  number  of  years  and  are  now  begin- 
ning to  bear;  that  there  are  between  fifty  and  sixty  acres  under  cultiva- 
tion, forty  acres  of  which  in  meadow. 

It  is  further  shown  that  Bliss  has  resided  on  his  entry  since  1879; 
that  he  has  a  good  frame  house  and  about  fifteen  hundred  small  fruit 
trees  and  eleven  hundred  grape  vines,  besides  his  bearing  orchard; 
also  a  large  number  of  small  fruits  such  as  currants,  gooseberries,  straw- 
berries, etc.;  that  his  meadow  produces  about  eighty  tons  of  hay  annu- 
ally, worth  from  $9  to  $12  per  ton;  that  he  has  sold  since  living  on  his 
homestead  about  $1500  worth  of  horses  and  $3090  worth  of  cattle,  and 
that  he  now  owns  one  hundred  and  ten  horses  and  about  $2000  worth  of 
liogs. 

The  homestead  appears  to  be  in  a  good  state  of  cultivation,  fenced  and 
well  cared  for,  and  a  number  of  witnesses  testify  that  it,  with  its  valuable 
orchard  and  other  improvements  is  worth  from  $10,000  to  $12,000. 

The  lands  embraced  in  said  entry  were  returned  by  the  surveyor  gen- 
eral as  agricultural  lands,  and  therefore  the  burden  of  proof  rests  upon 
the  contestants.  Magalia  Gold  Mining  Co.  v.  Ferguson  (3  L.  D.,  234); 
Savage  et  al.  v.  Boynton  (12  L.  D.,  612). 

The  contestants  insist  that  the  evidence  submitted  is  sufficient  to 
warrant  a  findmg  that  the  land  is  mineral  in  character,  and  in  this, 
your  office  arrives  at  the  same  conclusion. 

The  real  question  to  be  determined  in  this  case  is  whether  the  land  is 
more  valuable  for  mining  than  for  agricultural  purposes.  Cutting  v. 
Beininghaus  et  al.  (7  L.  D.,  265) ;  Creswell  Mining  Co.  v,  Johnson  (8  L. 
D.,  440);  Peirano  et  al  v.  Pendola  (10  L.  D.,  536). 

In  this  connection,  the  language  of  the  court  in  the  case  of  United 
States  V.  Reid  and  another  (28  Federal  Reporter,  482)  seems  peculiarly 
applicable.    In  the  case  cited,  the  court  say  (p.  487) : 

The  statute  does  not  reserve  any  land  from  entry  as  a  homestead,  simply  because 
some  one  is  foolish  or  visionary  enough  to  claim  or  work  some  portion  of  it  as  min- 
eral ground,  without  any  reference  to  the  fact  of  whether  there  are  any  paying  mines 
on  it  or  not.  Nothing  short  of  known  mines  on  the  land,  capable,  under  ordinary  cir- 
cnmstanoes,  of  being  worked  at  a  profit,  as  compared  with  any  gain  or  benefit  that 
may  be  derived  therefrom  when  entered  under  the  homestead  law,  is  sufficient  to 
prevent  such  entry. 
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Bulings  to  the  same  effect  are  found  in  the  decisions  of  this  Depart^ 
ment  for  maily  years.  They  are  that  mineral  patents  should  not  be 
granted  unless  the  existence  of  mineral  in  such  quantities  as  would 
justify  expenditure  in  the  effort  to  obtain  it  is  established  as  a  present 
fact. 

<<If  mineral  patents  will  not  be  issued  unless  the  mineral  exist  in 
sufficient  quantity  to  render  the  land  more  valuable  for  mining  than  for 
other  purposes,  which  can  only  be  known  by  development  or  explora- 
tion, it  should  follow  that  the  land  may  be  patented  for  other  purposes 
if  that  fact  does  not  appear."  Davis's  Adminr.  v.  Weibbold  (139  XJ. 
S.,  507),  and  citations  therein.  This  Department  has  uniformly  held 
that  if  the  land  is  worth  more  for  agriculture  than  mining,  it  is  not 
mineral  land,  although  it  may  contain  some  measure  of  gold  or  silver. 
In  United  States  v.  Reed  (12  Sawyer,  99),  circuit  court  for  the  district 
of  Oregon,  Judge  Deady,  in  disposing  of  the  case  said, 

In  my  judgment  this  is  the  only  practicable  rule  of  decision  that  can  be  applied  to 
the  subject.  Nor  can  account  be  taken  in  the  application  of  this  rule,  of  profits  that 
would  or  might  result  from  mining  under  other  and  more  fayorable  conditions  and 
circumstances  than  those  which  actually  exist  or  may  be  produced  or  expected  in 
the  ordinary  course  of  such  pursuit  or  adventure  on  the  land  in  question. 

The  evidence  is  undisputed  to  the  effect  that  mining  operations  have 
been  carried  on  in  the  Euraka,  Ontario,  New  York  Bar  and  Smith  and 
Justice  placer  claims  for  a  number  of  years  at  considerable  profit,  and 
furthermore  that  mining  is  still  carried  on  upon  said  claims  although 
the  output  is  much  more  limited  than  formerly. 

The  evidence  as  to  the  present  value  of  these  claims  is  very  conflict- 
ing, yet  after  a  careful  review  of  the  testimony  on  this  point,  I  am  of 
the  opinion  that  said  claims  are  of  more  value  for  mining  than  for  agri- 
cultural purposes,  but  in  the  case  of  the  Trumpet,  Banner  and  Jumbo 
claims,  there  is  no  evidence  showing  that  the  land  is  actually  mineral 
land. 

It  has  been  attempted  to  prove  in  this  case  that  the  last  mentioned 
claims  by  reason  of  lying  on  the  same  plane  and  possessing  soil  of  a  like 
character  and  also  lying  adjoining  the  Eureka,  Ontario  and  New  York 
Bar  placer  claims  must  necessarily  be  gold  bearing  and  valuable  for 
mining  purposes.  While  this  may  be  presumptively  so,  yet  it  is  not 
established  as  a  fact.  These  lands  were  returned  by  the  surveyor-gen- 
eral as  agricultural,  hence  the  burden  of  proof  is  upon  the  contestant 
to  show  their  mineral  character,  not  that  adjoining  lands  are  mineral  in 
character  or  that  the  lands  in  dispute  may  hereafter  develop  minerals, 
but  that  as  a  present  fact,  they  are  valuable  mineral  lands.  Hooper  v. 
Ferguson  (2  L.  D.,  712) ,  Roberts  v.  Jepson  (4  L.  D.,  60). 

The  evidence  in  this  case,  covering  several  hundred  pages,  fails  to 
establish  the  mineral  character  of  the  Trumpet,  Banner  and  Jumbo 
placer  claims,  while  by  a  preponderance  of  testimony,  it  is  shown  that 
the  homestead  entry  is  much  more  valuable  for  agricultural  purposes. 
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The  record  in  this  case  shows  that  no  portion  of  the 'S.  ^  of  NW.  ^ 
and  SE.  ^  of  'KW.  ^  embraced  by  the  Bliss  homestead  has  ever  been 
used  for  miQing  gold  by  the  mining  claimants. 

It  appears,  however,  that  the  greater  portion  of  the  alleged  conflict 
on  the  part  of  the  Eureka,  Ontario,  New  York  Bar,  and  Smith  and 
Justice  claims  falls  within  the  limits  of  lot  2  of  said  homestead,  there- 
fore the  mineral  claimants  should  be  required  within  sixty  days  after 
notice  of  this  decision  to  have  the  last  mentioned  mineral  claims  sur- 
veyed so  as  to  mark  the  boundaries,  distances  and  courses  of  the  same 
as  required  by  the  mining  laws,  instead  of  having  a  segregation  survey 
of  the  homestead  made  at  the  expense  of  the  homestead  party.  Ores- 
well  Mining  Oo.  v.  Johnson  {supra). 

In  view  of  the  evidence  submitted  showing  the  agricultural  value 
of  the  land  in  question,  I  am  of  the  opinion  that  the  homestead  entry 
should  be  allowed  to  stand  to  the  extent  of  the  N.  i  of  !N  W.  |  and  SE. 
i  of  KW.  ^,  and  also  that  portion  of  lot  2,  which  by  the  survey  does  not 
conflict  witii  said  last  mentioned  placer  claims. 

Your  decision  is  modified  accordingly. 


DESERT  LAND  SNOTRT-OWNEBSHIP  OF  WATEB. 

OEOBaE  M.  Jewell. 

Proof  M  to  ownership  of  water  requisite  to  reclamation  is  suflSoient  where  due  com- 
pliance with  existing  local  regulations  is  shown. 

JPirst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  January  14y  1892. 

The  land  involved  in  this  appeal  is  SE.  J,  SW.  J  of  NE.  J  and  W.  J 
of  Sec.  15,  T.  26  1^.,  B.  74  W.,  Cheyenne,  Wyoming,  land  district. 

The  record  shows  that  George  M.  Jewell  made  desert  entry  of  said 
land  July  9, 1887.  On  July  16, 1890,  he  made  final  proof  before  the 
clerk  of  the  district  court  of  Albany  county,  and  on  the  18th  the  local 
officers  rejected  it,  ^'  becanse  no  title  to  water  is  shown  as  required  by 
Sec.  11,  page  120,  Session  laws  (Wyoming),  1888,  and  no  certificate  is 
famished  as  to  number  of  shares  owned  in  ditch."  Claimant  appealed, 
and  by  yon  letter  of  September  4, 1890,  affirmed  said  decision,  where- 
upon claimant  prosecutes  this  appeal,  assigning  as  error  that  your  de- 
cision is  contrary  to  law,  and  calls  special  attention  to  the  statute 
referred  to  by  the  local  officers. 

The  final  proof  shows  that  the  claimant  and  two  others,  filed  for  record 
a  statement  dated  July  26, 1887,  such  as  required  by  section  1343  Re- 
vised Statutes  of  Wyoming,  1887,  of  a  contemplated  ditch.  This  "  state- 
ment of  claim  for  prox)osed  irrigating  ditch,"  is  in  conformity  with  the 
statute  above  quoted,  and  its  course,  as  therein  described,  is  over  the 
land  IQ  controversy.    In  answer  to  question  sixteen  of  final  proof  affi- 
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davit  he  says  that  he  owns  a  one* third  interest  in  the  ditch  and  each  of 
the  other  two,  owns  the  same.  In  answer  to  question  eight,  as  to  the 
capacity  of  his  ditch,  he  says : 

One  main  ditch,  the  Cattarngus  ditch;  length  four  and  a  half  miles ;  width  on  top 
eight  feet;  width  on  bottom  five  feet;  eighteen  inches  deep;  grade  four  feet  to  the 
mile,  about  thirty  cubic  feet  per  second  of  time.  There  are  six  laterals  ranning  from 
the  main  ditch  an  average  width  of  one  foot  wide,  and  eight  inches  deep  and  average 
one-third  mile  long,  carrying  about  three  cubic  feet  per  second  of  time. 

It  is  further  shown  that  sufficient  water  was  fumiiShed  to  and  that  he 
did  irrigate  the  land  in  1889  and  1890,  and  it  is  shown  that  the  water 
was  conveyed  by  the  ditch  claimed  as  above  constructed.  The  source 
of  water  supply  is  the  North  Laramie  river.  A  crude  plat  of  the  section 
showing  the  main  and  lateral  ditches  is  made  a  part  of  the  final  proof. 

It  does  not  appear  that  you  or  the  local  officers  found  the  supply  of 
water  insufficient,  or  questioned  the  actual  construction  of  the  main  and 
lateral  ditches,  or  doubted  their  capacity  to  irrigate  and  thus  reclaim 
the  land,  but  you  seem  to  have  accepted  the  i)roposition  announced  by 
the  local  officers  that  no  title  to  water  had  been  shown  as  required  by 
the  laws  of  1888,  «wjpra,  as  stated  by  them  and  that  the  certified  copy  of 
the  statement  filed  was  only  for  a  " proposed"  ditch. 

Section  1343,  supra,  provided  that  "  every  person  ....  con- 
structing any  ditch  ....  and  intendingto  use  or  appropriate  any 
water  ....  shall  file  ....  before  commencement  of  the 
construction  ....  a  statement "  etc.  There  can  be  but  one  con- 
struction i)laced  on  this  language,  that  is  that  this  statement  must  be 
filed  before  the  construction  of  the  ditch.  If  there  were  any  doubt  about 
tiiis  interpretation,  the  second  proviso  of  the  section  would  settle  it,  for 
it  provides  that  the  person  '*  shall,  within  sixty  days  next  ensuing  the 
filing  of  such  statement,  begin  the  actual  construction  of  said  ditch." 
There  was  no  other  means  of  acquiring  a  water  right  except  by  this 
statute  at  that  time — July,  1887 — and  as  far  as  my  investigation  has 
gone,  I  can  find  no  way  in  which  that  right  can  be  proved,  except  by 
the  statement,  or  a  certified  copy  thereof,  and  in  this  case  a  certified 
copy  of  the  statement  is  made  a  part  of  the  final  proof. 

Now  the  law  of  1888,  referred  to  by  the  local  officers,  in  terms  re- 
pealed the  section  above  referred  to,  and  enacted  a  new  one  in  lieu 
thereof,  the  principal  change  being  that  the  statement  required  should 
be  filed  mthin  ninety  days  after  the  commencement  of  the  ditch.  But 
this  law  did  not  obtain  at  the  date  of  the  filing  of  claimant's  statement, 
hence  it  does  not  control,  and  the  legislature,  by  section  17,  page  122, 
specially  provided  that 

Nothing  in  this  act  contained  shaU  in  any  wise  interfere  with  any  prior  right  to 
the  use  of  said  water;  neither  shaU  the  owner  or  owners  of  any  such  ditch,  canal  or 
reservoir,  who  have  heretofore  complied  with  the  laws  relating  thereto  enacted  by 
the  ninth  legislative  assembly  of  Wyoming,  be  required  to  file  any  additional  state- 
ment of  claim  under  the  provisions  of  this  act. 
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I  am  conyinced  that  claimant  has  folly  shown  a  valid  right  to  water 
and  of  sufficient  quantity  to  reclaim  the  land. 

Your  decision  is  therefore  reversed,  and  you  wiU  direct  the  local  offi- 
cers to  receive  the  final  proof  offered  and  on  payment  for  the  laud  issue 
final  receipt. 


TIMBER  CULTURE  CONTEST— APPLICATION  TO  ENTER-DUBESS. 

Thompson  v.  Ooden. 

An  application  to  enter  filed  with  a  timber  colture  contest  entitles  the  heirs  of  a  de- 
ceased contestant  to  the  right  of  entry  on  the  saccessful  termination  of  the  con- 
test. 

When  threats  of  personal  violence  are  set  up  as  an  excuse  for  non-compliance  with 
law  it  must  satisfactorily  appear  that  there  was  reasonable  ground  to  fear  per- 
sonal injury. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  Jammry  14j  1892, 

I  have  considered  the  appeal  of  Mahala  Thompson  from  your  decision 
of  August  23,  1890,  holding  for  cancellation  the  homestead  entry  ot 
Mrs.  Thompson,  for  the  NW.  J  of  Sec.  1,  T.  14  N.,  R.  19  W.,  Grand 
Bapids,  !N^ebraska,  and  allowing  the  timber  culture  entry  of  Mrs.  Cora 
M.  Ogden  to  remain  intact. 

It  appears  from  the  record  that  Rufus  M.  Ogden,  while  in  life,  filed  a 
contest  against  the  timber-culture  entry  of  William  Kingdon  for  said 
tract,  and  filed  with  said  contest  an  application  to  enter  the  land. 
This  contest  resulted  in  the  cancellation  of  said  entry,  but  final  action 
-was  not  taken  thereon  until  April  11, 1887,  after  the  death  of  said  Eufus 
M.  Ogden.  l^otice  of  said  decision  was  given  the  attorney  of  Ogdeii' 
April  18, 1887. 

On  April  19, 1887,  Mahala  Thompson  made  homestead  entry  of  the 
land,  and  on  May  18, 1887,  Cora  M.  Ogden,  guardian  of  the  minor  chil- 
dren of  Rufus  M.  Ogden,  was  allowed  to  make  timber  culture  entry  ot 
the  tract. 

On  May  28, 1888,  Mrs.  Thompson  initiated  contest  against  the  entry 
of  Mrs.  Ogden,  guardian,  alleging  that  she  had  failed  to  comply  with 
the  law  in  that  she  did  not  break  five  acres  during  the  first  year  of  her 
entry. 

Upon  the  hearing  it  was  shown  that  Mrs.  Ogden  failed  to  break  the 
five  acres  during  the  first  year  of  her  entry,  but  in  her  testimony  she 
offers  in  extenuation  of  such  default  that  she  was  deterred  from  doing 
any  work  upon  the  land  from  fear  of  personal  injury  to  herself,  or  any 
agent  that  she  might  employ  to  do  the  breaking. 

The  local  officers  decided  that  Mrs.  Ogden's  entry  was  erroneously 
allowed,  for  the  reason  that  the  preference  right  of  entry  did  not  sur- 
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vive  to  the  heirs,  and  upon  this  ground  they  recommended  that  her 
timber  culture  entry  be  canceled.  You  reversed  said  decision,  holding 
that  Bufus  M.  Ogden  having  filed  with  his  contest  an  application  to 
enter  the  land,  that  the  preference  right  of  entry  survived  to  his  heirs, 
<*and  in  view  thereof,  as  well  as  the  uncontradicted  evidence  showing 
that  Mrs.  Ogden  was  threatened  with  injury,  and  thereby  prevented 
from  complying  with  the  law,"  the  decision  of  the  local  officers  holding 
her  entry  for  cancellation  was  reversed,  and  the  homestead  entry  of 
Mrs.  Thompson  was  therefore  held  for  cancellation. 

From  this  decision  Mrs.  Thompson  appealed. 

As  an  application  to  enter  filed  with  a  timber-culture  contest  entitles 
the  heirs  of  a  deceased  contestant  to  the  right  of  entry  on  the  suo- 
cessfol  termination  of  the  contest,  there  was  no  error  in  your  decision 
liolding  that  Mrs.  Ogden  was  entitled  to  the  preference  right  to  make 
•entry  of  said  tract  in  favor  of  the  heirs  of  Bufus  M.  Ogden.  Eosen- 
berg  V.  Hale's  Heirs,  9  L.  D.,  161 ;  O'Connor  v.  Hall  et  al.,  13  L.  D.,  34. 

While  it  is  not  denied  that  Mrs.  Ogden  failed  to  break  the  five  acres 
during  the  first  year  of  her  entry,  she  testified  that  she  was  afraid  that 
personal  injury  would  be  done  to  her  or  her  agents  by  Mrs.  Thompson, 
who  had  made  threats  to  injure  her  or  her  agents  if  they  attempted  to 
do  the  plowing.  She  testified  that  she  tried  to  get  her  father,  her 
brother,  and  James  Miller  to  do  the  plowing  and  they  were  afraid  to  do 
it  on  account  of  the  threats  of  Mrs.  Thompson.  Silas  Winch  (father  of 
Mrs.  Ogden)  testified  that  the  reason  why  he  did  not  do  the  breaking 
was  because  Mrs.  Thompson  had  said  that  '^  she  would  kill  the  man  who 
put  a  plow  into  the  land,  or  kill  my  stock,  if  I  caused  it  to  be  plowed." 

The  testimony  does  not  show  what  the  threats  were,  to  whom  they 
were  made,  or  how  they  were  communicated  to  Mrs.  Ogden,  nor  does  it 
appear  that  Mrs.  Thompson  ever  attempted  to  put  into  execution  any 
threats  or  to  do  anything  deterring  or  preventing  Mrs.  Ogden  or  her 
agents  from  breaking  the  land. 

The  testimony  is  not  sufficient  to  enable  me  to  arrive  at  a  satisfactory 
conclusion  that  Mrs.  Ogden  or  her  agents  were  prevented  from  break- 
ing the  land  because  of  the  eonduct  of  Mrs.  Thompson,  or  that  there 
wiis  reasonable  ground  of  fear  of  personal  injury  at  her  hands.  In  view 
of  this  fact,  and  as  the  local  officers,  by  reason  of  their  decision  holding 
that  Mrs.  Ogden  was  not  entitled  to  the  preference  right  of  entry,  do  not 
appear  to  have  passed  upon  this  question,  I  direct  that  a  frirther  hear- 
ing be  had  upon  the  contest  of  Mahala  Thompson,  for  the  purpose  of 
determining  the  rights  of  the  respective  parties. 

Your  decision  is  modified  accordingly. 
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BEHKARING— APPEAL-CERTIOBABI. 

Whiteford  v.  Johnson. 

A  motion  for  rehearmg,  filed  within  the  time  piesorlbed  therefor^  suspends  the  run- 
ning of  time  allowed  for  appeal,  until  the  motion  has  been  disposed  of,  and  due 
notice  given  of  the  decision  theron ;  but  if  said  motion  is  filed  out  of  time  it  will 
not  thus  affect  the  time  allowed  for  appeal. 

On  application  for  certiorari  the  Commissioner's  action  will  not  be  disturbed,  unless 
it  is  shown  that  the  decision  complained  of  is  erroneous,  although  the  Commis- 
sioner may  have  erred  in  declining  to  transmit  the  appeal. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Jantiary 

15y  1892. 

With  your  letter  of  September  11, 1891,  you  transmitted  the  applica- 
tion of  Edward  Whiteford  for  an  order  directing  you  to  certify  to  the 
l>epartment  the  record  in  the  above  stated  case. 

It  appears  from  the  application  that  a  decision  was  rendered  by  your 
office  on  November  15, 1890,  adversely  to  Whiteford,  in  the  case  of 
Edward  Whiteford  v.  Frank  Johnson,  involving  the  claim  of  the  said 
parties  to  the  NB.  J  of  the  SE.  J,  Sec.  14,  T.  33  S.,  R.  64  W.,  Pueblo, 
Colorado,  and  that  notice  of  said  decision  was  personally  served  on  the 
attorney  of  Whiteford,  l^ovember  20, 1890,  and  on  January  17, 1891,  he 
filed  an  application  for  a  rehearing,  which  was  denied  March  9, 1891, 
for  the  reason  that  it  was  not  filed  until  afber  the  expiration  of  the  thirty 
days  allowed  by  the  rules,  and  notice  of  this  decision  was  mailed  by  regis- 
tered letter  firom  the  local  office  March  16, 1891.  On  March  23, 1891, 
he  filed  his  appeal  from  your  decision  of  l^ovember  16, 1890,  which  you 
declined  to  transmit,  for  the  reason  that  it  was  not  filed  within  the  time 
prescribed  by  the  rules. 

A  motion  for  a  rehearing  when  filed  within  the  time  prescribed  by  the 
rules  suspends  the  running  of  time  allowed  for  appeal  until  the  motion 
has  been  disposed  of,  and  due  notice  given  of  the  decision  thereon;  but, 
after  the  time  allowed  ior  filing  a  motion  for  review  has  expired,  the 
filing  of  such  a  motion  will  not  suspend  the  running  of  the  time  allowed 
for  appeal,  which  must  in  such  cases  be  filed  within  sixty  days  from 
the  notice  of  the  decision  complained  of,  allowing  the  usual  time  for 
transmission  by  mail  prescribed  by  the  rules. 

In  this  case  the  time  allowed  for  appeal  commenced  to  run  !N'ovem- 
ber  20, 1890,  when  notice  of  the  decision  was  personally  served  on  the 
attorney.  The  notice  not  having  been  sent  through  the  local  office,  the 
appellant  was  not  entitled  to  the  five  days  allowed  by  the  rules  for 
transmission  of  the  appeal;  and,  hence,  the  case  is  not  controlled  by 
the  ruling  in  the  case  of  Boggs  v.  West  Las  Animas  Townsite,  5  L.  D., 
475,  relied  ui)on  by  counsel  in  support  of  this  application. 

This  appeal  was  not  filed  until  March  23, 1891,  and  not  being  within 
the  time  required  by  the  rules,  the  application  should  be  denied. 
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Besides,  I  am  unable  to  determine  firom  this  petition  that  any  error 
was  committed  by  the  Commissioner  in  his  decision,  or  that  substantial 
justice  has  not  been  done  in  this  case,  and,  unless  it  is  shown  by  the 
petitioner  that  the  decision  complained  of  was  erroneous,  his  action  will 
not  be  controlled  upon  an  application  for  certiorari,  although  the  Com- 
missioner might  have  erred  in  declining  to  transmit  an  appeal. 

The  application  is  denied. 


MINING  CLAIM^PROTEST^APPEAL    HEARING. 

Weinstein  et  al.  v.  Granite  Mountain  Mining  Co. 

The  right  to  be  heard  on  appeal  from  the  Commissioner's  decision  may  be  properly 
accorded  a  protestant  against  a  mining  claim  who  alleges  an  adverse  interest, 
and  non-compliance  with  law^  and  whose  application  for  a  hearing  on  said 
charge  has  been  denied. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

16y  1892. 

I  am  in  receipt  of  your  letter  of  the  2d  instant  transmitting  the  mo- 
tion of  defendant  to  dismiss  the  appeals  in  the  case  of  William  Wein- 
stein and  Eoland  T.  Eombauer  v.  The  Granite  Mountain  Mining  Com- 
pany, involving  the  Huachuca  lode  claim,  survey  1672,  lot  No.  198, 
Flint  Creek  mining  district,  Helena,  Montana,  land  district. 

I  have  duly  considered  the  motion,  and  ftud  that  it  is  not  well  taken. 
It  is  based  upon  the  following  grounds,  to  wit:  That  the  refusal  of 
your  office  to  order  a  hearing  on  the  protest  of  plaintiff  was  within  the 
discretion  of  the  Commissioner,  and  that  appeal  will  not  lie  from  itj 
that  the  only  interest  asserted  by  protestants  is  under  an  alleged  loca- 
tion called  the  "Lightning  {Striker "  claimed  by  them  to  have  been 
made  years  before  the  publication  of  notice  of  the  "  Huachuca  ^  appli- 
cation for  patent;  that  having  failed  to  file  adverse  claim  within  the 
statutory  time  they  waived  their  rights,  etc.;  that  their  failure  to  file 
adverse  claim  within  the  time  fixed  by  statute  bars  their  right  to  assert 
any  title  or  interest  whatever  as  against  the  claimants,  and  that  they 
are  therefore  mere  strangers  to  the  record.  This  is  substantially  the 
motion,  and  it  appears  to  be  directed  against  both  protests  and  appeals 
by  Weinstein  and  Eombauer,  whereas  they  each  protested  and  each 
appealed.  But  for  the  purposes  of  this  motion,  I  will  consider  the  pro- 
tests as  consolidated,  and  the  appeals  as  one. 

The  allegations  of  the  protests  are  substantially  as  follows:  Wein- 
stein, whose  protest  is  verified  and  corroborated  by  two  witnesses,  al- 
leges, among  other  things: 

That  no  discoyery  of  any  vein  or  lode  of  qaartz  or  other  rock  in  place  bearing  gold, 
silver  or  any  precious  metals  was  over  made  by  said  company  or  its  grantors  within 
the  limits  of  said  Huachuca  lode  mining  claim. 
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That  the  said  Hnachnca  lode  mining  claimants  did  not  expend  the  snm  of  five  hun- 
dred dollars  or  any  other  snm  of  money  mining,  working  and  developing  said  claim 
before  making  said  entry  or  at  any  time. 

That  the  proof  of  a  mineral  discovery  and  five  hundred  dollars  of  expenditure 
thereon  is  wholly  false  and  fraudulent. 

He  then  charges  the  Granite  Mining  Company  with  seeking  by  fraud 
to  obtain  title  to  the  land  for  other  than  mining  purposes. 

The  protest  of  Eombauer  taken  as  part  of  this  protest  is  sworn  to  but 
not  corroborated,  except  by  exhibits.  He  appears  as  administrator  of 
his  late  wiie,  Caroline  E.  Bombauer,  deceased.  He  states,  in  substance, 
that  his  late  wife  had  an  interest  in  the  ^^  Lightning  Striker  Quartz 
Lode'^  mining  claim,  situate  on  Granite  Mountain,  Flint  Creek  district, 
etc.;  that  said  company  was  duly  incorporated,  etc.  He  says  that  the 
Huachuca  location  is  substantially  laid  upon  the  ^^  Lightning  Striker" 
claim  covering  the  same  ground.  He  shows  that  the  Granite  Mining 
Company  procured  the  interest  of  one  Vallely  in  the  "  Lightning  Striker" 
Company,  and  became  thereby  a  stockholder  in  the  company-^— co-owner 
with  himself  and  Weinstein,  and  it — ^the  "  Lightning  Striker  "  Company 
complied  with  the  law  each  year — ^1886  to  1888  inclusive^  he  and  Wein- 
stein paying  their  shares  fuUy;  that  the  proper  affidavits  to  this  effect 
are  of  record  in  Deer  Lodge  county,  Montana,  the  county  in  which  the 
land  is  located;  that  on  January  10, 1887,  C.  H.  Windsor  and  others, 
without  color  of  title,  and  as  trespassers,  went  upon  the  land  and  posted 
notices  on  the  claim  calling  it  the  ^^  Huachuca  Lode;"  that  the  super- 
intendent and  attorney  in  fact  of  said  Granite  Mountain  Mining  Com- 
pany knew  of  this  trespass  and  its  purpose;  that  afterward,  for  a  nom- 
inal  consideration,  said  company,  intending  and  contriving  to  defraud 
these  protestants,  pretended  to  purchase  said  '^  Huachuca  Lode  claim," 
and  it  ostensibly  sold  its  stock  in  the  '<  Lightning  Striker"  lode  to  one 
Dodds,  its  employ^  and  assistant  superintendent  He  further  states 
that  Dodds  and  these  protestants  had  the  ^< Lightning  Striker"  fully 
represented  for  the  year  1889,  they  paying  to  Dodds  their  share  of  the 
cost,  for  which  he  holds  Dodd's  receipt  He  alleges,  substantiaUy, 
that  the  said  Granite  Mining  Company,  co-owner  through  Dodds,  whom 
he  says  was  its  employ^  in  the  matter,  took  advantage  of  this  protest- 
ant's  absence  and  the  fact  that  he  was  snow-bound,  and  it  advertised 
in  an  obscure  newspaper,  and  that  for  these  reasons  he  had  no  notice  of 
the  offeringof  proof;  that  the  entire  transaction  is  fraudulent  He  says 
he  is  informed  and  believes  that  the  said  Granite  Mounttlin  Company 
have  run  a  crosscut  from  its  'No.  5  level  for  three  hundred  feet  within 
the  side  line  of  this  claim,  and  is  despoiling  it.  Upon  this  showing  by 
the  protestants,  you  refrised  them  a  hearing,  and  they  appealed.  I  find 
by  reference  to  your  decision  that  you  considered  ex  parte  affidavits 
offered  by  the  claimant,  and  really  passed  upon  the  merits  of  the  case, 
refusing  to  allow  protestants  to  be  heard  therein. 

This  motion  to  dismiss  the  appeal  goes  to  the  jurisdiction  of  your 
office  and  the  Department.    Where  there  is  no  charge  that  the  daim- 
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ant  has  failed  to  comply  with  the  terms  of  the  mining  laws,  bat  an 
adverse  claimant  simply  asserts  a  prior  or  superior  right  to  the  land  as 
against  the  claimant,  he  must  file  his  adverse  claim  << daring  the  period 
of  publication,"  and  having  done  this  *<It  shall  be  the  duty  of  the  ad- 
verse claimant  within  thirty  days  after  filing  to  commence  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  question  of  the 
right  of  possession"  (Sec.  2326,  Bevised  Statutes).  Congress  thus  re- 
moved from  the  jurisdiction  of  the  Land  Department,  the  determina- 
tion of  this  question  of  mere  right  between  individuals,  but  it  did  not 
take  away  the  jurisdiction  to  try  and  determine  whether  the  mining 
laws  have  been  complied  with.  The  last  clause  of  section  2325  Re- 
vised Statutes  especially  excepts  this.    It  says: 

Thereafter  no  objection  from  third  parties  to  the  issnance  of  patent  shall  be  heard, 
eaxept  it  be  shown  that  the  applicant  has  failed  to  comply  with  the  terms  of  this 
chapter. 

In  the  protests  before  me  I  find  specific  charges  of  failure  to  make 
any  discovery  of  rock  in  place  bearing  mineral — a  specific  denial  of  tho 
expenditure  of  any  money  in  development  and  improvement,  and  a 
charge  that  the  testimony  offered  and  upon  which  the  entry  was  allowed 
was  false  and  fraudulent,  and  a  further  charge  that  the  land  is  not  being 
entered  for  mining,  but  for  other  purposes,  and  for  the  purposes  of  this 
case — ^no  hearing  having  been  allowed,  these  charges  stand  uncontra- 
dicted.   These  allegations,  if  true,  should  cancel  the  entry. 

In  Bodie  Tunnel  and  Mining  Go.  v.  Bechtel  Consolidated  Mining  Co., 
et  al.  (1  L.  D.,  584-590)  it  was  said,  substantially,  that  where  third  par- 
ties present  evidence  by  affidavits,  etc.  to  show  failure  to  comply  with 
the  mining  statutes,  if  the  evidence  is  such  as  to  entitle  it  to  credity 
and  the  allegations  are  such,  if  proven,  as  would  show  that  the  la^  has 
not  been  complied  with,  and  that  patent  ought  not  to  issue,  or  that  you 
have  no  jurisdiction  to  issue  patent,  "then  it  is  your  duty  to  order  an 
investigation  between  the  government  and  the  applicant"  as  in  agri- 
cultural entries.  Following  this  principle  in  Bright  et  al,  ao.  Elkhom 
Mining  Co.  (8  L.  D.,  122-126)  it  was  held  that  where  the  parties  allege 
an  interest  adverse  to  the  mining  claimant,  and  at  the  same  time  fail- 
ure to  comply  with  the  mining  laws  "  a  protestant  of  this  character  is 
entitled  to  the  right  of  appeal."  The  motion  to  dismiss  the  appeal  will 
therefore  be  ovenruled,  and  the  case  will  be  disposed  of  in  due  course 
of  business. 

The  motion  to  dismiss  will  remain  with  the  papers  in  the  case  on  file 
in  the  Department. 
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HOMESTEAD  ENTRT— ACT  OF  OCTOBEB  8, 1879* 

Oeosge  S.  Bush. 

A  homestead  entry  nnder  the  act  of  March  S^  1879,  may  embrace  one  hnndred  and 
sixty  acres  of  land  in  an  odd-numbered  section  within  railroad  limits  where  such 
land  is  excepted  from  the  grant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  16, 1892. 

George  S.  Bosh  has  appealed  from  your  decision  of  September  5^ 
1889,  affirming  the  action  of  the  register  and  receiver,  rejecting  his  ap- 
plication, made  July  15, 1889,  for  lots  13,  14,  and  16,  of  Sec.  27,  T.  20 
K.,  B.  4  E.,  and  lots  16  and  11,  Sec.  26,  in  same  township,  Seattle, 
Washington. 

The  application  was  rejected  because  the  tracts  were  embraced  in  the 
homestead  applications  of  Frank  Spinning  and  Ira  S.  Davidson,  who 
made  simultaneous  applications  (April  18, 1887).  At  the  time  Bush's 
application  was  made,  the  question  of  priority  of  settlement  between 
Spinning  and  Davidson  was  x>ending  before  the  local  office,  under  hear- 
ing ordered  by  your  office  September  12, 1887. 

It  is  insisted  that  both  Spinning's  and  Davidson's  applications  are 
"  prima  facie  illegal  and  void,"  because  made  for  more  than  eighty 
acres  of  double  minimum  land  situated  in  an  odd  numbered  section 
within  the  limits  of  the  grant  to  the  Northern  Pacific  Eailroad  Com- 
pany. 

The  act  of  March  3, 1879  (20  Stat,  472),  provided  that  "the  even  sec- 
tions  within  the  Umits  of  any  grant  of  public  lands  to  any  railroad  com- 
pany     shall  be  open  to  settlers  under  the  homestead  laws^ 

to  the  estent  of  one  hundred  and  sixty  acres  to  each  settler." 

In  this  class  of  entries  the  distinction  between  ordinary  minimum 
and  double-minimum  lands,  which  before  that  time  had  existed  under 
section  2289  of  the  Eevised  Statutes,  was  done  away  with. 

The  act  fiirther  provided  that: 

Any  person  who  has  nnder  existing  laws  taken  a  homestead  on  any  even  section 

within  tiie  limits  of  any  railroad and  who  by  existing  laws*  shall  have 

been  restricted  to  eighty  acres,  may  enter  nnder  the  homestead  laws  an  additional 

eighty  acres  adjoining  the  land  embraced  in  his  original  entry or,  if 

snch  person  so  elect,  he  may  surrender  to  the  United  States  for  canceUation,  and 
thereupon  be  entitled  to  enter  lands  nnder  the  homestead  laws  the  same  as  if  the  sur- 
rendered entry  had  not  been  made. 

The  distinction  between  the  minimum  and  the  double-minimum  lands 
in  that  class  of  entries  having  been  done  away  with,  it  follows  that  all 
lands  within  railroad  limits  excluded  from  the  grant  are  subject  to  en- 
try as  other  public  lands. 

The  act  does  not  in  terms  provide  for  an  additional  entry  of  eighty 
acres  in  an  odd  numbered  section ;  but  it  does  provide  that  the  settler 
*<  may  enter  an  additional  eighty  acres  adjoining  the  land  embraced  in  his 
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original  entry;  ^  and  so  in  the  case  of  Northern  Pacific  Bailroad  Com- 
pany t?.  Ambers  (12  L.  D.,  396,)  an  additional  homestead  entry  of  eighty 
acres  in  an  odd  numbered  section  was  permitted  under  the  act  of  March 
3,  1879  (supra) J  because,  as  there  said:  "the  law  had  been  passed 
granting  settlers  within  railroad  limits  the  right  to  make  additional 
entry,  when  such  settler  had  been  restricted  to  an  entry  of  eighty 
acres.'^ 

The  land  in  question  being  public  land  of  the  United  States  within 
railroad  limits,  and  excepted  from  the  grant,  and  the  clear  intendment  of 
Congress  being  that  such  land  might  be  entered  in  quantities  not  ex- 
ceeding one  hundred  and  sixty  acres,  the  same  was  subject  to  the  first 
legal  applicant  having  the  superior  right,  which,  in  this  instance,  ap- 
pears to  have  been  Frank  E.  Spinning,  to  whom  your  office  on  February 
14, 1890,  awarded  the  land — Davidson  having  relinquished  aU  right  and 
claim  to  the  land,  and  filed  his  waiver  of  the  right  of  appeal 

The  decision  appealed  from  is  affirmed. 


SCnOOL  INDEMNITY  SKLKOTION— APPLICATION  TO  BNTSB. 

Teonsen  V,  State  op  Oeegon. 

An  application  to  select  school  indemnity  Teserves  the  land  coYered  thereby  nntU 
final  action  thereon,  and  if  accepted  takes  effect  as  of  the  date  when  presented. 

An  application  to  enter,  presented  after  an  application  to  select  the  land  as  school 
indemnity,  but  prior  to  the  allowance  thereof,  may  be  noted  of  record,  and  take 
effect  as  of  the  date  presented,  if  the  application  of  the  State  fails. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

16, 1892. 

On  the  22d  of  November,  1888,  Frederick  Tronsen  made  homestead 
entry  for  the  KE  J  of  Sec.  14,  T.  7  N.,  E.  7  W.,  at  the  land  office  in 
Oregon  City,  Oregon,  and  on  the  24th  of  December,  1889,  after  due 
notice  by  publication,  commuted  his  entry,  made  final  proof  and  fxHl 
payment,  and  received  final  certificate  and  receipt. 

Prior  to  the  date  of  his  entry,  to  wit,  on  the  16th  of  October,  1888, 
the  State  of  Oregon,  by  her  land  commissioner,  presented  at  the  land 
office  in  Oregon  City,  indemnity  school  list  No.  67,  embracing,  among 
other  tracts,  the  east  half  of  the  section  above  mentioned.  That  list 
was  not  accepted  and  filed  in  the  local  office  until  the  23d  of  November, 
1889,  after  a  decision  by  your  office,  that  the  State  was  entitled  to  in- 
demnity for  losses  sustained  by  reason  of  the  Grande  Bonde  Indian 
reservation,  which  took  fipom  the  State  the  north  half  of  section  16,  T. 
6  S.,  E.  8  W. 

At  the  time  indemnity  school  list  No.  57  was  presented  at  the  local 
land  office,  the  land  embraced  therein  was  free  from  all  claims  of  any 
kind  whatsoever,  and  open  to  entry  by  any  qualified  claimant  under  the 
law.  .  This  was  also  true  at  the  time  the  homestead  entry  in  question 
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was  made,  so  far  as  the  record  in  the  office  showed.  The  entry  was 
made  thirty-six  days  after  the  selection  was  presented. 

When  the  final  certificate  of  Tronsen  came  before  you  for  approval 
and  patent,  you  held  his  homest<ead  entry  for  cancellation  on  account 
of  its  conflict  with  the  selection  by  the  State  of  Oregon  of  the  same 
tract  as  lieu  school  lands,  embraced  in  indemnity  Ust  No.  57,  which 
was  offered  October  16, 1888,  and  accepted  November  23,  1889,  in  ac- 
cordance with  your  decision  of  September  24,  of  that  year. 

From  such  decision  by  you,  made  on  the  9th  of  August,  1890,  an  ap- 
peal was  taken  by  Tronsen,  which  brings  the  case  to  the  Department 
for 'consideration. 

The  presentation,  by  the  State  of  Oregon,  of  indemnity  school  list  No. 
57,  at  the  local  land  office,  did  not  vest  title  to  the  land  in  the  State. 
The  effect  of  the  presentation  of  such  lists  is  to  remove  the  land  from 
the  public  domain  to  such  an  extent  as  to  render  it  no  longer  subject 
to  filings  and  entries.  The  title  does  not  vest  in  the  State  until  the  list 
is  accepted,  but  when  accepted  it  takes  effect  as  of  the  date  when  pre- 
sented. Between  the  time  of  the  presentation  and  acceptance  of  the 
list,  applications  to  enter  may  be  presented,  and  noted,  and  in  case  the 
application  of  the  State  shoidd  fEiil,  the  entry  would  then  be  made  as 
of  the  date  of  its  presentation. 

In  the  case  at  bar  the  selection  was  approved,  and  such  approval 
vested  the  title  to  the  land  embraced  therein  in  the  State  of  Oregon, 
and  disposed  of  the  claim  of  the  entryman. 

The  sel  ection  by  the  State  was  made  prior  to  the  entry  by  Tronsen, 
and  in  the  case  of  Alice  0.  Whetstone  (10  L.  D.,  263),  it  was  held  that 
if  there  was  no  prior  or  superior  claim  existing  at  date  of  selection,  the 
land  wBrS  subject  to  selection  by  the  Territory. 

The  rale  which  prevails  in  railroad  indemnity  cases,  seems  applicable 

to  cases  of  this  character,  and  in  Budolph  Nemitz  (7  L.  D.,  80)  it  was 

said: 

An  entry  should  not  be  allowed  of  land  embraced  within  a  pending  railroad  selec- 
tion ;  but  if  so  allowed  it  will  not  be  cancelled,  bat  treated  as  an  application  to  enter 
and  held  subject  to  the  company's  claim  under  its  selection. 

The  rule  as  to  applications  to  make  filings  or  entries  for  lands  covered 
by  unapproved  selections,  is  stated  in  6  L.  D.,  at  page  91,  in  the  case  of 
the  Atlantic  and  Pacific  Bailroad  Company,  which  case  commences  at 
page  84  of  that  volume.  It  is  there  said  that  such  applications  should 
be  received,  noted,  and  held  subject  to  the  claim  of  the  company.  This 
case  is  cited  in  Southern  Pacific  Bailroad  Company  v.  Meyer  (9  L.  D., 
250),  where  it  is  held  that  ^^a  filing  for  land  included  within  a  prior  in- 
demnity selection,  should  not  be  recorded  until  final  disposition  of  said 
selection.'*  This  doctrine  was  repeated  in  the  case  of  Darland  v.  North- 
em  Pacific  Bailroad  Company  (12  L.  D.,  195),  where  it  was  said : 

A  pre-emption  claim  can  not  be  perfected  for  land  covered  by  a  prior  pending  in- 
demnity selection,  bat  may  remain  of  record  subject  to  the  final  disposition  of  the 
selection. 
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In  the  case  at  bar  the  selection  was  finally  disposed  of  on  the  23d  of 
Fovember,  1889,  when  indemnity  list  No.  67  was  accepted. 

More  than  a  month  after  the  title  to  the  land  in  question  had.  vested 
in  the  State  of  Oregon,  to  wit,  on  the  24th  of  December,  1889,  the  reg- 
ister and  receiver  in  the  land  office  at  Oregon  City,  allowed  Tronsen  to 
make  final  proof  for  the  land  covered  by  his  entry,  to  make  cash  pay- 
ment of  $200,  and  to  receive  from  them  final  receipt  and  certificate.  This 
was  error  on  their  part  It  follows,  therefore,  that  your  decision,  hold- 
ing for  cancellation  the  homestead  entry  of  Tronsen,  was  correct.  It  is 
accordingly  affirmed. 


D  ESERT  LAND  ENTRY-PRICE  OF  LAND. 

Instructions. 

The  price  of  desert  land  entered  under  the  act  of  March  3,  1877,  as  amended  by  the 
act  of  March  3, 1891,  is  one  dollar  and  twenty  five  cents  per  acre,  without  regard 
to  the  situation  of  the  land  with  relation  to  the  limits  of  railroad  grants. 

Secretary  Jfoble  to  the  Commissioner  of  the  QenertU  Land  Office,  January 

13y  1892. 

By  letter  of  May  23, 1891,  you  ask  to  be  instructed  and  advised  as  to 
"whether  or  not  in  allowing  entries  of  desert  land  under  the  amended 
law  (March  3, 1891)  the  parties  should  be  required  to  pay  $2.50  per  acre 
for  lands  coming  within  the  terms  of  the  proviso  to  section  2357,  Bev» 
Stat." 

It  has  been  heretofore  held  that,  under  the  act  of  March  3, 1853  (10 
Stat.,  244)  and  the  proviso  to  section  2357  Revised  Statutes,  desert  landis 
within  the  limits  of  railroad  grants  must  be  paid  for  at  the  rate  of  $2.50 
per  acre.  This  ruling  was  upon  the  basis  that  there  was  in  the  desert 
land  law  (act  of  March  3, 1877, 19  Stat.,  377)  fixing  the  price  of  lands 
fsJUng  within  its  provisions  at  $1.25  per  acre,  no  clause  of  repeal,  and 
that  there  was  no  such  repugnancy  and  inconsistency  between  the  pro- 
visions of  that  act  and  the  act  of  1853  that  the  two  could  not  stand  to- 
gether and  be  given  effect  in  their  respective  spheres.  Daniel  G.  Tilton 
(8  L.  D.,  368);  Annie  Knaggs  (9  L.  D.,  49);  Hugh  Reese  (10  L.  D.,  541). 

The  act  of  1877  was,  by  section  two  of  the  act  of  March  3, 1891  (20 
Stat.,  1095),  amended  by  adding  thereto  four  new  sections  numbered 
four  to  eight  inclusive.  The  desert  land  law,  as  now  amended  requires  in 
express  terms  the  payment  of  twenty-five  cents  per  acre  at  the  time  of 
filing  the  declaration  provided  for  (Sec.  1)  and  the  payment  of  one  dol- 
lar per  acre  at  the  date  of  final'  proof  (Sec.  7.)  In  section  six,  we  find 
an  express  repealing  clause  in  the  following  words:  ^'AU acts  and  parts 
of  acts  in  conflict  with  this  act  are  hereby  repealed.'^ 

It  is  true  that  such  clauses  are  usually  found  at  the  end  of  an  act, 
but  I  do  not  think  the  fact  that  it  is  found  in  some  other  position  is  suf- 
ficient to  justify  the  conclusion  that  it  is  therefore  less  effective  or  that 
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its  scope  is  thereby  limited.  The  language  nsed  in  this  repealing  clause 
is  broad  and  comprehensive  enough  to  include  all  acts  in  conflict  with 
the  one  in  which  it  is  found  whether  that  conflict  be  found  in  the  pro- 
visions fixing  the  price  of  lands  or  in  any  other  provisions.  Looking 
at  the  letter  of  the  law  alone,  it  seems  to  clearly  justify  the  conclusion 
that  it  was  not  intended  that  the  act  of  1853  and  section  2357  of  the 
Eevised  Statutes  should  apply  in  those  cases  where  title  is  sought  to 
be  acquired  under  the  act  of  1877  as  amended  by  that  of  1891.  I  deem 
it  proper  to  mention  in  this  connection  the  fact  that  from  the  date  of 
said  act  of  1877  up  to  the  date  of  the  circular  of  June  27, 1887  (5  L.  B.y 
708)  it  was  uniformly  held  that  lands  entered  under  that  act  should  be 
paid  for  at  the  rate  of  $1.25  per  acre  without  regard  to  railroad  UmitSr 
(6  L.  D.,  145).  The  contemporaneous  departmental  construction  of  the 
original  act  should  certainly  be  given  consideration  in  the  discussion  of 
the  amended  act. 

It  may  be  said  that  Congress  must  be  presumed  to  have  considered 
the  existing  construction  placed  upon  the  former  law  by  the  Executive 
Department  charged  with  the  execution  of  the  law,  and  in  the  absence 
of  an  affirmative  showing  to  the  contrary,  must  be  presumed  to  have 
intended  that  the  same  construction  should  be  given  the  similar  provi- 
sions of  the  amended  law.  This  line  of  reasoning  has  great  strength, 
and  would  be  conclusive  were  there  nothing  in  the  act  or  its  surround- 
ings tending  to  weaken  and  controvert  it.  An  examination  of  the 
decisions  of  this  Department  shows  that  the  conclusion  reached  was,  to 
a  great  extent,  upon  the  fact  that  the  law  of  1877  contained  no  clause  of 
repeal,  and  it  seems  but  fair  to  presume  that  the  general  repealing 
clause  hereinbefore  quoted  was  inserted  in  the  amended  act  for  the  ex- 
press purpose  of  meeting  that  argument.  It  must  be  remembered  too 
that  this  act  of  1891  was  the  first  legislative  action  had  touching  the 
price  of  these  lands  after  the  change  of  ruling  made  by  this  Department. 
It  seems  but  reasonable  to  conclude  that  Congress  did  legislate  with  a 
view  to  the  then  existing  ruling  of  the  Department  and  inserted  the 
repeal  clause  for  the  purpose  of  removing  the  grounds  upon  which  that 
mling  was  based. 

The  act  of  March  3, 1891  provides,  by  section  one,  that  any  person 
who  had  theretofore  made  timber  cnlture  entry  for  any  of  the  public 
lands  might,  ui>on  the  conditions  therein  prescribed,  and  the  payment 
of  one  dollar  and  twenty-five  cents  per  acre,  acquire  title  to  such  land. 
ITpon  consideration  of  this  provision  of  said  act,  it  was  held  that  the 
price  to  be  paid  was  the  sum  specified  in  said  act  without  regard  to  the 
location  of  the  land  in  relation  to  the  limits  of  railroad  grants.  (98  L. 
&  B.  288).  The  same  rule  ought  to  apply  in  both  cases,  and  I  have 
found  no  sufficient  reason  for  holding  that  the  conclusion  reached  at  the 
time  the  provisions  as  to  timber  culture  entries  was  under  consideration 
was  wrong. 

In  section  six  of  said  act  of  March  3, 1891,  we  find  provision  is  made 
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for  the  commutation  of  homestead  entries  by  paying  the  miuimiim  price 
for  the  land  entered.  It  is  quite  clear  that  Congress  had  in  mind  the 
price  of  public  lands  as  fixed  by  section  2357,  Revised  Statutes.  We 
find  this  same  expression  "  minimum  price  ^  in  the  pre-emption  law 
(Sec.  2259,  E.  S.),  in  section  2286  giving  the  right  of  pre-emption  to 
counties  and  parishes,  and  its  equivalent  i.  e.  "  government  price"  in 
section  two  of  the  act  of  June  15, 1880  (21  Stat.,  237),  This  expression 
had  come  to  be  well  understood  both  by  legislative  and  departmental 
usage,  and  it  is  but  fair  and  reasonable  and  in  accord  with  the  recog- 
nized rules  of  construction  to  hold  that  if  it  had  been  intended  that 
lands  lying  within  railroad  limits  entered  under  the  timber  culture  law 
or  the  desert  laud  law  were  to  be  paid  for  at  the  enhanced  price,  this 
same  expression  which  had  been  so  frequently  used  before  under  similar 
conditions  would  have  been  used.  The  fact  that  Congress  in  this  act 
of  1891  used  one  expression  in  regard  to  the  price  to  be  paid  in  com- 
muting homestead  entries,  and  another  in  regard  to  the  price  under 
timber  culture  and  desert  land  entries,  indicates  a  dififerent  intention. 
<<  As  the  same  expression  is  presumed  to  be  used  in  the  same  sense 
throughout  an  act,  or  a  series  of  cognate  acts,  so  a  difference  of  lan- 
guage may  be  prima  facie  regarded  as  indicative  of  a  difference  of 
meaning."    (Endlich  on  the  Interpretation  of  Statutes,  Sec.  382.) 

After  a  careful  consideration  of  this  matter,  I  have  concluded  that 
the  amount  of  money  to  be  paid  in  acquiring  title  to  desert  lands  under 
said  act  of  March  3, 1877  as  amended  by  the  act  of  March  3, 1891  is  one 
dollar  and  twenty- five  cents  per  acre  without  regard  to  the  situation  of 
the  land  in  relation  to  the  limits  of  railroad  grants. 


rORT  BIPLT5Y  MILITABT  RESERVATION— ACT  OF  JULT  5,  1884. 

John  H.  Rhodes. 

Lands  within  an  abandoned  military  reservation,  transferred  to  the  Interior  Depart- 
ment and  appraised  in  accordance  with  a  special  act,  bat  remaining  nndisposed 
of  at  the  date  of  the  act  of  July  5,  1884,  may  be  again  appraised  under  said  act, 
and  oflfered  at  public  sale. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

13, 1892. 

Referring  to  your  letter  of  September  26, 1891,  returning  letter  of 
John  H.  Rhodes  referred  to  this  Department  by  the  Honorable  Secre- 
tary of  War,  in  relation  to  the  abandoned  Fort  Ripley  military  reser- 
vation, Minnesota,  I  have  to  state  that  it  appears  that  said  reservation 
was  relinquished  July  2, 1880,  by  authority  of  act  of  Congress  approved 
April  1, 1880  (21  Stat.,  69),  and  turned  over  to  this  Department  for  dis- 
posal  as  prescribed  by  said  act;  that  465.54  acres  were  disposed  of 
leaving  174.47  acres  containing  the  government  buildings,  which  were 
appraised  and  offered  for  sale. 
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In  your  letter  to  this  Department^  dated  November  21, 1889,  you  state 
that  the  register  and  receiver  at  St.  Cloud,  Minnesota,  under  date  of 
May  18, 1885,  reported  that  the  buildings  had  deteriorated  to  such  an 
extent  since  the  reservation  had  been  abandoned,  that  no  purchaser 
could  be  found  to  take  the  land  and  buildings  at  the  appraised  value  of 
$4,406.10. 

June  2, 1885,  the  matter  was  referred  to  this  Department,  and  under 
date  of  June  13,  following,  Acting  Secretary  of  the  Interior,  Mr.  Mul- 
drow,  held  that  there  was  no  law  authorizing  a  second  appraisal  of  the 
prox>erty  or  any  provision  for  the  expense  of  such  appraisal. 

You  now  caU  attention  to  your  letter  of  October  3, 1890,  wherein  it  is 
stated  that  it  seems  necessary  that  a  re-appraisal  of  the  unsold  portion 
of  Fort  Ripley  reservation  should  be  made  and  asking  "  whether  any 
of  the  funds  now  available  for  the  appraisal  of  abandoned  military  res- 
ervations can  be  applied  to  such  purpose,"  and  also  you  now  request  to 
be  advised  what  steps  should  be  taken  toward  the  disposal  of  said  res- 
ervation. 

The  act  of  April  1, 1880  (supra)  provided  specifically  for  the  appraise- 
ment and  sale  of  said  reservation,  but  it  appears  that  Congress  did  not 
anticipate  any  such  circumstances  as  have  arisen  in  this  case,  and  there- 
fore made  no  provisions  for  the  exigency. 

Under  date  of  July  5, 1884  (23  Stats.,  103),  Congress  passed  an  act 
to  provide  for  the  disposal  of  abandoned  and  useless  military  reserva- 
tions.   Section  one  provides : 

That  whenever,  in  the  opinion  of  the  President  of  the  United  States,  the  lands,  or 
any  portion  of  them,  included  within  the  limits  of  any  military  reservation  hereto- 
fore or  hereafter  declared,  have  become  or  shaU  become  useless  for  military  purposes, 
he  shall  cause  the  same  or  so  much  thereof  as  he  may  designate,  to  be  placed  under 
the  control  of  the  Secretary  of  the  Interior  for  disposition  as  hereinafter  provided, 
and  shall  cause  to  be  filed  with  the  Secretary  of  the  Interior  a  notice  thereof. 

Section  2,  provides  for  the  appraisement  of  such  reservations  as  are 
turned  over  to  the  Interior  Department^  also 

if  such  appraisement  be  disapproved  the  Secretary  of  the  Interior  shall  again  cause 
the  said  laudB  to  be  appraised  as  before  provided:  and  when  the  appraisement  has 
been  approved  he  shall  cause  said  lands,  subdivisions  and  lots  to  be  sold  at  public 
sale  to  the  highest  bidder  for  cash,  at  not  less  than  the  appraised  value  thereof. 

The  appraisement  of  the  Fort  Ripley  military  reservation  under  the 
act  of  April  1, 1880,  [supra)  was  undoubtedly,  excessive  and  therefore 
only  a  portion  of  said  reservation  was  sold;  furthermore,  as  before 
stated,  there  is  no  provision  made  in  said  act  for  a  re-appraisement  of 
the  remainder  of  the  reservation. 

It  will  be  observed,  however,  that  while  the  act  of  1880,  is  a  special 
one,  passed  for  the  express  purpose  of  restoring  to  market  the  Fort 
Bipley  reservation  and  for  disposing  of  the  same  at  public  sale,  the  act 
of  1884,  is  general  in  character  and  includes  all  military  reservations 
that,  in  the  opinion  of  the  President,  had  prior  to  the  act  become  or 
shall  subsequent  thereto,  become  useless  for  military  purposes :  further- 
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more,  said  act  authorizes  that  said  useless  reservations  or  so  much 

0 

thereof  as  the  President  may  designate,  be  placed  tinder  the  control  of 
the  Secretary  of  the  Interior  for  di8XK)sition. 

The  reservation  in  question  had  been  placed  under  the  control  of 
this  Department  at  the  date  of  the  passage  of  the  general  act  and  a 
portion  thereof  disposed  of,  hence  the  question  arises,  does,  under  the 
^circumstances,  the  Fort  Eipley  military  reservation  faU  within  the  pur- 
view of  the  general  act,  and  if  so,  does  such  act  authorize  a  re-appraise- 
ment and  sale  of  the  property. 

It  is  a  well  settied  principle  that  in  construing  a  statute  and  for  the 
purpose  of  arriving  at  the  legislative  intent,  aU  acts  on  the  same  sub- 
ject-matter are  to  be  taken  together  and  examined  to  arrive  at  the  true 
result.  '^  Statutes  are  in  pari  materia^  which  relate  to  the  same  person 
or  thing,  or  to  the  same  class  of  persons  and  things."  (Sedgwick  on 
Oonstruction  of  Statutory  law,  210.) 

The  acts  of  1880  and  1884,  embracing  the  same  subject-matter  are 

therefore  in  pari  materia^  and  the  fact  that  the  act  of  1880  is  a  si)ecial 

icnactment  and  that  of  1884  of  a  general  character,  does  not  alter  the 

fitatus  of  the  same  in  this  respect,  as  for  instance,  the  legislature  of 

Indiana  passed  an  a-ct  fixing  the  salary  of  an  auditor  in  a  particular 

county,  and  also  another  fixing  the  salaries  of  auditors  generally,  the 

supreme  court  of  Indiana  in  the  case  of  Board  Commissioners  v»  Outler 

(6  Ind.,  354),  says : 

The  rule  of  construction  ifi  well  settled.  It  becomes  the  duty  of  the  court  to  re- 
gard these  enactments  in  pari  materia,  to  consider  them  as  one  statute,  and  give  them 
Buch  an  exposition  as  will  sustain  what  appears  to  have  been  the  main  intent  of  the 
law  makers. 

Congress  made  ample  provision,  as  they  supposed,  in  the  act  of  1880, 
for  the  appraisement  and  sale  of  the  Fort  Eipley  reservation  and  there- 
fore they  did  not  anticipate  or  foresee  the  difficulty  that  has  arisen  in 
this  case. 

In  the  act  of  1884,  however.  Congress  seems  to  have  anticipated  any 
exigency  that  may  arise  in  the  appraisement  and  disposal  of  useless  mili- 
tary reservations,  and  it  is  presumed  that  the  committees  in  Congress 
having  charge  of  the  preparation  of  the  bUl  before  its  passage,  were  cog- 
nizant of  the  act  of  1880,  as  well  as  all  other  former  legislation  on  the 
subject  of  abandoned  military  reservations  and  therefore  the  law  was 
framed,  broad  and  comprehensive,  with  the  probable  intent  to  cover 
not  only  the  Fort  Eipley  military  reservation  but  all  other  reservations 
of  a  like  character. 

The  third  section  of  the  act  of  1884,  provides: 

That  the  Secretary  of  the  Interior  shall  cause  any  improv^ements,  buildings,  build- 
ing materials,  and  other  property,  which  may  be  situate  upon  any  such  lands,  sub- 
divisions or  lots  not  heretofore  sold,  by  the  United  States  authorities,  to  be  appraised 
in  the  same  manner,  as  hereinbefore  provided  for  the  appraisement  of  such  lands, 
aubdivisions  and  lots,  and  shall  cause  the  same,  together  with  the  tract  or  lot  upon 
which  they  are  situate  to  be  sold  at  public  sale,  to  the  highest  bidder  for  cash  at  not 
less  than  the  appraised  value  of  such  land  and  improvements. 
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Said  section  further  provides : 

That  if  the  land  and  improYements  aie  not  sold  for  want  of  bidders  then  the  Secre- 
tary of  the  Interior  may,  in  his  diaoretion,  caoee  the  same  to  be  re-offered  at  sale,  at 
any  subsequent  time,  in  the  same  manner  as  above  provided. 

Thus  it  win  be  seen  that  the  last  mentioned  section  empowers  the 
Secretary  of  the  Interior  to  appraise  any  buildings  or  other  property, 
not  heretofore  sold  by  the  United  States,  situate  upon  any  military  res- 
ervation transferred  to  this  Department  for  disposal,  and  sell  the  same, 
together  with  the  land  upon  which  such  improvements  are  situate,  to  the 
highest  bidder.  The  Fort  Bipley  reservation  had  been  turned  over  to 
this  Department  for  disposal  at  the  date  of  said  act  and  the  buildings 
and  other  property,  pertaining  to  said  Fort,  with  the  ground  occupied 
thereby,  still  remains  undisposed  of.  therefore  the  reservation  in  ques- 
tion,  falls  within  the  purview  of  said  section  and  may  be  again  ap- 
praised  and  offered  at  public  sale. 

The  act  approved  March  3, 1886,  (23  Stat,  446-419),  provides  as  fol- 
lows: 

For  necessary  expenses  of  snrvey^  appraisement,  and  sale  of  abandoned  military 
reservations,  transferred  to  the  control  of  the  Secretary  of  the  Interior  under  the 
proTisions  of  an  act  of  Congress  approved  July  6, 1884,  $20,000 :  provided  that  all 
appropriations  herein  nnder  public  lands  shaU  be  expended  under  the  direction  of 
the  Secretary  of  the  Interior. 

There  still  remains  of  this  appropriation  an  unexpended  balance  of 
over  $10,000  subject  to  the  control  of  the  Secretary  of  the  Interior  for 
the  purposes  named  in  the  act  from  which  any  necessary  expenses  in- 
curred in  the  appraisement  and  sale  of  the  Fort  Bipley  reservation,  may 
be  paid,  and  therefore  you  are  directed  to  proceed  in  the  usual  manner 
as  is  customary  in  such  cases,  to  have  said  reservation  and  improve- 
ments thereon  again  appraised  and  disposed  of  at  public  sale  in  accord- 
ance with  law. 


RATLROAD  GBANT— INDEMNITY  SEL.SCTlON--SBTTL.EMlfiNT  BIOHT. 

St.  Paul,  Minneapolis  and  Manitoba  By.  Co.  et  al.  v.  Ivebson. 

Land  embraced  within  a  subsisting  pre-emption  filing,  or  homestead  entry,  is  ex- 
cepted £rom  the  operation  of  a  withdrawal  for  indemnity  purposes. 

Land  lying  within  common  indemnity  limits,  but  excepted  from  tiiie  orders  of  with- 
drawal, is  open  to  settlement  and  entry  by  any  qualified  person,  or  selection  by 
either  company. 

An  application  to  make  homestead  entry  of  land  embraced  within  a  pending  rejected 
indemnity  selection  may  be  allowed  where  the  record  discloses  a  prima  facie 
case  of  a  prior  settlement  right,  and  the  company  declines  to  f  umlBh  the  requisite 
showing  for  a  hearing.  The  conflict  thus  arising  may  remain  for  determination 
either  under  the  selection,  or  on  offer  of  final  proof. 

Secretary  Ifoble  to  the  Oammissioner  of  the  Oeneral  Land  Office^  January 

Idy  1892. 

I  have  considered  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Bailway  Company  and  the  Northern  Pacific  Eailroad  Company  v.  Carl 
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Iverson,  involving  the  H",  J  of  the  SW.  J,  Sec.  11,  T.  128  N.,  E.  U  W., 
St.  Cloud  land  district,  Minnesota,  on  appeal  by  said  companies  from 
your  decision  of  April  21, 1890,  holding  that  Iverson  should  be  per- 
mitted to  make  entry  of  the  same. 

This  controversy  arose  upon  an  application  by  Iverson  to  make  home- 
stead entry  of  the  N.  i  of  the  S  W.  J,  the  S  W.  i  of  the  FB.  J,  and  the 
SE.  4  of  the  !N1¥.  ^  of  said  section  11,  which  application  was  presented 
at  the  local  office  November  21, 1885,  accompanied  by  an  allegation  of 
settlement  in  April,  1883,  and  the  same  was  rejected,  from  which  action 
Iverson  appealed. 

This  land  is  within  the  common  indemnity  limits  of  the  grants  for  the 
two  roads,  the  withdrawals  for  which  became  eflTective  in  this  vicinity 
as  follows:  Northern  Pacific  Railroad  Company,  January  6, 1872;  St 
Paul,  Minneapolis  and  Manitoba  Railway  Company,  February  12, 1872. 

The  SW.  i  of  the  NB.  i,  the  SE.  J  of  theNW,  i,  and  the  liTB.  Jof  the 
SW.  i  of  said  section  were  embraced  in  homestead  entry  No.  4884, 
made  April  25, 1868,  by  John  Clark,  which  entry  was  canceled  Febru- 
ary 29, 1872. 

William  H.  Selby  filed  declaratory  statement  No.  3200,  covering  the 
NW.  J  of  the  SW.  J  of  said  section,  on  October  23,  alleging  settlement 
October  11, 1871. 

Under  the  uniform  rulings  of  this  Department,  said  filing  and  entry, 
being  subsisting  claims  at  the  dates  said  withdrawals  became  effective, 
served  to  except  the  land  embraced  therein  from  the  operation  of  such 
withdrawals,  and  the  same  was  thereafter  subject  to  settlement  and 
entry  by  any  qualified  person,  or  selection  by  either  of  the  companies 
in  the  manner  prescribed  in  the  regulations  governing  such  selections. 

On  November  5, 1883,  the  Northern  Pacific  Railroad  Company  applied 
to  select  all  of  the  tracts  applied  for  by  Iverson,  and  appealed  from  the 
refusal  of  the  local  officers  to  accept  the  same. 

In  a  case  arising  upon  an  application  by  one  Swan  P.  Thomquist  to 
enter  the  SE.  i  of  the  NW.  J  and  the  SW.  J  of  the  NB.  i  of  said  sec- 
tion 11,  your  decision  of  February  7, 1884,  rejected  the  claims  of  both 
companies  thereto,  from  which  only  the  Manitoba  Company  appealed, 
it  thereby  becoming  final  as  to  the  Northern  Pacific  Railroad  Company. 

Said  appeal  by  the  Manitoba  Company  was  considered  by  this  De- 
partment October  31, 1885,  and  your  decision  was  affirmed. 

This  disposed  of  the  interest  of  both  companies  to  the  tract  therein 
involved  upon  the  record  as  then  made,  and  leaves  for  present  consid- 
eration the  N,  i  of  the  SW.  J  of  said  section  11. 

On  April  3,  1884,  the  Manitoba  Company  selected  said  N.  i  of  the 
SW.  J,  which  selection  is  now  of  record. 

In  view  of  the  allegation  of  settlement  made  by  Iverson,  which  ante- 
dated the  selections  by  both  companies,  and  for  other  reasons  bearing 
upon  a  conflict  with  the  entry  by  one  William  Gutchers,  which  are  un- 
necessary here  to  recite,  a  hearing  was  directed  by  your  letter  of  Decem- 
ber 8, 1886. 
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No  notice  of  this  hearing  was  ever  served  npon  the  Northern  Paciflo 
Railroad  Coropany,  but  the  testimony  taken  at  such  hearing  shows  that 
Iverson  settled  upon  the  land  in  December,  1882;  that  he  established 
actual  residence  upon  the  land  in  April,  1883,  and  thereafter  resided 
continuously  ux>on  the  land. 

•  Your  decision  upon  this  record  finds  that  Iverson's  rights  to  the  land 
applied  for  are  superior  to  that  of  either  company,  audit  is  stated  that 
the  privilege  of  a  further  hearing  will  be  accorded  the  Northern  Pacific 
Company,  '^upou  application  for  such  hearing,  supported  by  sworn 
statement  containing  allegations  making  aprima  facie  case  in  its  favor." 

The  Northern  Pacific  Eailroad  Company  requested  a  hearing,  but 
refused  to  make  the  showing  required,  which  you  continue  to  insist 
upon. 

Both  companies  therefore  appeal  ftom  your  decision  in  favor  of 
Iverson. 

As  to  the  Manitoba  Company  the  record  is  complete,  and  it  shows 
thflt  Iverson  was  occupying  and  claiming  the  land  long  prior  to  its 
selection  of  1884.  Such  selection  is  therefore  no  bar  to  his  entry,  and 
and  the  same  will  be  canceled  and  the  entry  allowed. 

The  claim  of  the  Northern  Pacific  Eailroad  Company  rests  upon  a 
rejected  application  to  select,  pending  before  your  ofBice  on  appeal. 
The  legality  of  this  selection  has  not  been  passed  upon,  and  even  should 
it  be  held  to  be  valid,  the  record  as  made  shows  the  claim  of  Iverson  to 
be  superior  thereto.  I  do  not  think  this  company  can  be  held  to  be 
bound  by  said  record,  but  toom  aU  the  circumstances,  I  deem  a  further 
hearing  unnecessary  at  this  time. 

The  record  is  suf&cient  to  warrant  the  allowance  of  the  entry  as 
applied  for,  and  any  rights  the  Northern  Pacific  Eailroad  Company 
may  have  under  its  attempted  selection  are  not  divested  thereby. 

When  Iverson  offers  proof  it  can  appear,  as  any  other  party,  and 
show  a  superior  claim.  Prior  to  this  time  the  company's  appeal  may 
be  determined,  and  should  it  be  against  the  company,  the  conflict  would 
thus  be  disx>osed  of  without  considering  the  rights  of  Iverson  under 
his  alleged  prior  settlement. 

Iverson's  application  was  not  presented  under  the  circular  of  Sep- 
tember 6, 1887,  providing  for  the  restoration  of  indemnity  lands,  and 
the  action  here  taken  can  not  be  construed  to  be  in  conflict  therewith. 
Your  decision  is  accordingly  modified. 


AuoTTSX  W.  Hendriokson. 

Motion  for  review  of  departmental  decision  rendered  August  16, 1891, 

13  L.  D.,  169,  denied  by  Secretary  Noble,  January  18, 1892. 
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KEUNQCriSH&ftENT-.XTKAX>.T™gBBB  CT7LTT7RE  ENTBT. 

Hablan  P.Allen. 

The  reliDquisbment  of  a  final  entry  may  be  accepted  without  requiring  the  entry* 
matt  to  ahow-  that  he  has  nottraaBferred  the  land,  where  no  interest  of  a  trans- 
feree ia  asserted,  and  the  record  discloses  no  firaadnlent  intent. 

First  AssMant  Secretary  OhandUr  to  1^  Commissioner  of  the  Oenerni 

Lcmd  Office^  January  ISj  1892. 

I  have  considered  the  appeal  by  Harlan  P.  Allen  from  your  decision 
of  August  18)  1890,  holding  for  cancellation  his  timber-culture  entry 
No.  2234  (Marshall  series),  covering  the  S.  ^  of  the  NE.  ^  and  theK. } 
of  the  SE.  J,  Sec  4,  T.  118  N.,  B.  45  W.,  Minnesota,  for  conflict  with 
the  prior  entry  by  Elwin  Jenks  for  the  same  land. 

It  appears  tliat  on  April  1, 1878,  Jenks  made  timber-culture  entry  Ko. 
1077  (Benson  series),  for  this  land,  upon  which  he  made  proof  and  final 
certificate  Ko.  101  (Benson  series)  issued  January  15, 1887.  Jenks's  re- 
linquishment, of  all  his  right,  title,  and  interest  in  and  to  this  land,  was 
filed  in  the  local  office  on  December  2, 1889,  and  thereupon  the  local  offi- 
cers canceled  his  entry  and  permitted  the  entry  to  be  made  by  AUeu^ 
now  in  question. 

On  January  15, 1890,  you  refiised  to  accept  the  relinquishment  by 
Jenks,  because  not  accompanied  by  a  showing  that  he  had  not  encum- 
bered the  land,  following  the  case  of  Addison  W.  Hastie,  8  L.  IX,  618. 
In  that  case  it  appeared  that  the  entryman  was  seeking  to  relinquish 
and  secure  a  cancellation  of  the  entry  for  the  purpose  of  defeating  the 
collection  of  a  mortgage  which  had  been  executed  by  him  upon  the 
land  to  secure  the  payment  of  the  sum  of  (250  and  interest,  and  the 
department  held  that  under  such  circumstances  it  would  not  allow  the 
entryman  to  relinquish  his  entry  and  thereby  secure  a  cancellation  of 
the  same  on  the  ground  that  it  would  be  an  unconscionable  wrong,  and 
this  same  rule  was  announjced  in  the  case  of  Patrick  H.  McDonald,  13 
L.  D.,  37.  There  the  entryman  attempted  to  secure  a  cancellation  of 
his  entry  for  the  purpose  of  depriving  his  wife  and  seven  children  of 
their  home,  as  well  as  defeating  the  rights  of  the  mortgagee  and  the 
department  held  that  he  should  not  be  permitted  to  do  so  under  such 
circumstances,  but  neither  of  these  cases  is  applicable  to  the  febcts  in 
this.  Here,  no  question  is  raised  that  the  entryman  is  attempting  by 
this  relinquishment  to  defraud  any  party  to  whom  he  has  conveyed  or 
attempted  to  convey,  an  interest  in  the  land.  It  was  free  from  fraud  so 
far  as  the  record  discloses  and  1  can  see  no  reason  why  the  relinquish- 
ment, as  offered,  may.  not  be  accepted..  In  faet,.lt  strikes  me  as  being 
eminently  proper  that  on  account  of  Allen's  entry  it  should  be  accepted. 
Your  directLDgthe  local  officers  to  reinstate  Jenks'  entry  brings  it  into 
direct  conflict  with  that  made  by  Allen  and  to  re^instate  it  might  work 
serious  wrong  to  him. 
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Seetion  t^  of  theaett^May  14^  1880,  SI  Stat.,  140,  seems  to  recognize 
t^e-ngkt  of  tM»  eiitFjmaii  to  reUnqiiish  his  claim  to  this  tract  of  land 
if  he  sees  fit  so  to  do  and  there  being  no  evidence  of  fraud  npon  Mr. 
Jenk^  part,  md  tke  relinquishment  being  prestunably  made  in  g;ood 
&tth,  and  Mt.  Allen^&  entiy  beifig  of  record,  I  ean  see  no  objection  to 
allowing  the  relinquishment  and  the  cancellation  of  Jenks'  entry.  It  is 
so  ordered.  This  will  leave  Mr.  Allen's  entry  to  stand  suh^t  to  future 
oompliaoaee  with  the  tiotb^  culture  act. 


llAjmmGtTOTH  V.  WU.SON. 

Hotion  fbr  review  of  departmental  decision  rendered  July  6, 1891, 19 
L.  D.,  19,  denied  by  Secretary  Noble,  January  20, 1892. 


CONTEST-PBOCSBDINGS  BIT  THB  GOVBKNMENT. 

FABaHEB,  ST  AL«  n  Pabks^b. 

An  application  to  contest  an  entry  filed  during  the  pendency  of  proceedings  by  the 
gOYemmeni  confers  no  right  npon  the  contestant,  but  may  be  receiyed  and  held 
snbjsot  to  the  final  disposition  of  said  pioceedings. 

Where  natiee  to  show  caase>  why  ao;  entry  should  not  be  canceled  for  fulune  to.  sub-i 
mit  proof  within  the  statatory  peoiod  has  be«i  issued,  an  affidavit  of  contest 
subsequently  filed  will  not  defeat  equitable  confixmalion  of  the  entry  if  the 
showing  made  is  satisfactory. 

First  Aairistmnt  Seortia»y  OkamMetio  Hia  OMrnnmionei/'  cf  the  Omwrat 

Land  0[ffkey  Jemuarp  ^,  189i2. 

The  appeal  of  T.  0.  Fargher  from  your  decision  of  March  26, 1890, 
sustaining  the  action  of  the  local  offieera  in  rejecting  hiB.  application  to 
contest  the  homestead  entry  of  Era^tus  L.  Parker,  for  K.  ^  of  NE.  ^ 
SE.  i  of  im.  4,  and  I7E.  i  of  SE.  i.  Sec  18,  T.  2,  B.  14  E«,  Tlie  Dalles^ 
Oregon,  has  been  considered. 

It  appears  that  Parker  made  said  homestead  entry  Kovember  18, 
1881;  that  on  May  28, 1889,  the  entry  having  expired  by  limitation  of 
statute,  the  local  officers  so  notified  the  claimant  by  registered  letter, 
calling  on  him  to  show  cause  why  his  entry  should  not  be  canceled  for 
failure  to  make  final  proof  within  seven  years  from  date  of  entry. 

June  12, 1889,  Fargher  filed  affidavit  of  contest  against  said  entry, 
alleging  that  Parker  was  dead  and  that  his  heirs  had  abandoned  the 
land  in  question  for  the  last  three  years.  A  hearing  in  the  case  was 
set  for  August  12, 1889,  but  neither  party  appeared  for  trial  and  there- 
fore the  contest  was  dismissed. 

August  13, 1889,  O.  M.  Bourland  entered  contest  against  the  same 
entry,  making  the  same  allegations  made  by  Fargher,  and  on  the  fol- 
lowing day,  Fargher  filed  application  to  re-open  his  contest  by  setting 
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afiide  tbe  judgment  of  default,  alleging  that  he  depended  on  his  attor- 
ney to  give  him  notice  of  the  day  of  hearing,  but  that  he  never  received 
such  notice. 

The  local  officers  denied  this  application  on  account  of  the  pending 
application  of  Bourland,  whereupon  Fargher  appealed  and  you  affirmed 
the  decision  below. 

Fargher  again  appeals. 

The  appellant  sets  forth  by  affidavit  that  since  filing  his  application 
to  contest  said  entry,  he  has  placed  improvements  upon  said  tract  by 
inclosing  under  a  good  fence  a  large  portion  of  the  land  in  controversy 
with  a  view  of  making  entry  thereof  as  soon  as  the  land  became  sub- 
ject thereto  and  that  Bourland  who  made  the  second  application  to 
^ntest  knew  of  his  intention  to  make  entry  and  that  he  had  improve- 
ments upon  the  land. 

When  the  government  takes  any  steps  or  initiates  any  proceeding 
whatever  Jooking  to  the  cancellation  of  an  entry  or  to  enforce  the  for- 
feiture of  the  same  no  rights  can  be  acquired  under  an  affidavit  of  con- 
test filed  during  the  pendency  of  such  proceedings  against  the  entry. 
Drury  v.  Shetterly  (9  L.  D.,  211);  Louis  v.  Taylor  (11  L.D.,  193);  Dean 
V.  Peterson  (id.,  102);  Canning  v.  Fail  (10  L.  D.,  667). 

An  application  to  contest  an  entry  filed  pending  proceedings  against 
the  same  by  the  government  should  be  received  and  held  subject  to  the 
result  of  said  proceedings  and  if  said  proceedings  fail,  the  contestant 
is  then  entitled  to  proceed  against  said  entry  as  of  the  date  when  his 
application  was  filed.    Farrell  v.  McDonnell  (13  L.  D.,  105). 

In  the  case  under  consideration  the  entry  of  Parker  had  expired  by 
limitation  of  statute  and  the  government  had  initiated  the  usual  pro- 
ceedings looking  towards  a  cancellation  of  the  entry,  hence,  under 
the  circumstances,  the  local  officers  erred  in  taking  any  steps  in  the 
application  of  Fargher  to  contest  the  entry  in  question,  but  in  accord- 
iknce  with  the  rule  laid  down  in  Farrell  v,  McDonnell  (supra)  said  ap- 
plication should  have  been  received  and  held  pending  the  result  of  the 
government  proceeding. 

A  second  contest  filed  during  the  pendeficy  of  a  prior  suit,  should  be 
received  and  held  in  abeyance  subject  to  the  final  disxK)sition  of  the 
prior  contest.  Oonley  v.  Price  (9  L.  D.,  490) ;  Eddy  v.  England  (6  L. 
D.,  630). 

The  fact  that  the  party  was  deceased  at  the  date  the  government 
gave  out  the  notice  to  show  cause,  does  not  in  my  opinion  affect  the 
ease,  so  far  as  the  government  is  concerned.  In  the  case  of  the  decease 
of  a  claimant,  a  contestant  desiring  to  procure  the  cancellatibn  of  the 
entry,  is  required  to  give  notice  of  contest  to  the  heirs  of  such  deceased 
claimant,  but  it  does  not  follow  that  the  government  stands  in  the  same 
relation  to  the  claimant  as  a  contestant 

The  presumption  is,  that  a  claimant,  or  if  deceased,  his  heirs,  were 
cognizant  of  the  date  when  the  entry  expired  by  limitation,  hence  the 
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notice  is  simply  a  preliminaiy  step  on  the  part  of  the  government  look- 
ing toward  the  cancellation  of  the  entry  and  should  it  subsequently 
appear  that  the  claimant  or  the  claimant  and  his  heirs  have  complied 
with  the  law  the  entry  may  be  submitted  to  the  board  of  equitable  ad- 
judication. 

In  view  of  the  foregoing  you  will  direct  the  local  officera  to  hold  said 
applications,  of  Fargher  and  Bourland  in  abeyance  subject  to  the  result 
of  the  pending  proceedings  by  the  government. 

Your  decision  is  modified  accordingly. 


BE-rS^STATEMENT— TRAN^SFEREE-SKC-TION  7,  ACT  OT  MABCH  8,  1801. 

McLeob  V.  Bbuce  ET  AL. 

A  transferee  is  entitled  to  an  order  of  re-instatement  where  the  entry  is  canceled 
on  contest  proceedings  instituted  in  ooUnsion  with  the  entrymau,  and  where 
said  transferee  has  had  no  opportunity  to  show  compliance  with  law  on  the  part 
of  the  entryman. 

A  transferee  is  hound  to  know  the  status  of  a  tract  at  the  date  of  purchase,  and 
where,  at  such  time,  the  records  of  the  local  office  show  the  cancellation  of  the 
entry,  he  is  not  entitled  to  invoke  the  confirmatory  provisions  of  section  7,  act 
of  March  3,  1891. 

First  Asmtcmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  21, 1892. 

On  February  24, 1883,  Angus  Bruce  filed  a  pre-emption  declaratory 
statement  for  the  NE.  i  SW.  i,  S.  i  NW.  i,  Sec.  10  and  SB.  i  NE.  i  of 
Sec.  9,  T.  20  H".,  E.  3  E.,  Helena,  Montana. 

On  September  29, 1883,  he  made  final  proof  thereon,  and  on  October 
17, 1883,  following,  paid  for  the  land  and  received  a  final  receipt  there- 
for. On  October  20, 1883,  he  transferred  the  tract  by  warranty  deed 
to  Timothy  E.  Collins,  who,  on  January  2, 1884,  transferred  the  same 
to  Paris  Gibson  and  Eobert  Vaughn. 

On  October  26,  1886,  Vaughn  transferred  his  interest  therein  to 
James  J.  Hill,  and  on  February  23, 1887,  Gibson  transferred  his  inter- 
est therein  to  said  Hill.  On  July  9, 1887,  Hill  transferred  the  tract  in 
question  to  the  Great  Falls  Water-power  and  Townsite  Company. 

On  April  23, 1884,  while  the  tract  was  owned  by  Gibson  and  Vaughn, 
your  office,  in  passing  on  the  sufficiency  of  Bruce^s  final  proof,  called 
upon  him  to  furnish  additional  proof.  He  refused  to  do  so  unless  the 
owners  of  the  tract  would  pay  him  (1,500  for  doing  so.  This  they  re* 
fused  to  do,  and  he  did  not  fiimish  the  proof. 

On  September  7, 1886,  the  contest  affidavit  of  Bodenck  McLeod,  a 
cousin  of  Bruce,  was  transmitted  to  your  office  by  the  local  officers. 
This  affidavit  was  corroborated  by  William  Bruce,  a  brother  ot  the  en- 
tryman and  a  cousin  of  McLeod.  On  October  5, 1886,  a  hearing  was 
ordered  by  your  office  on  the  charge  made  by  McLeod. 
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On  October  26, 1886,  Bruce  filed  a  reUnqoisliment  of  his  entry,  where- 
upon said  entry  was  canceled,  and  Roderick  McLeod  was  allowed  to  make 
homestead  entry  therefor.  On  December  29, 1886,  the  cancellation  of 
Bruce's  entry  was  noted,  and  the  contest  case  of  McLeod  v.  Bruce  was 
closed. 

On  March  11,  1887,  the  transferees  filed  a  motion  in  your  office  to 
re-instate  said  cash  entry  made  by  Bruce  on  the  ground  that  the  con- 
test of  McLeod  and  the  relinquishment  of  Bruce  were  coUusiye  and 
in  fraud  of  the  vested  rights  of  said  transferees. 

This  application  was  accompanied  by  affidavits  setting  out  the  facts 
relied  upon  to  sustain  the  charges  of  collusion.  On  March  26, 1887, 
this  motion  was  denied  by  your  office,  but  on  appeal  to  this  Department^ 
a  hearing  was  ordered  October  18, 1888,  "  to  deterndne  the  truth  or 
falsity  of  the  allegations  upon  which  the  motion  for  reinstatement  of 
said  cash  entry  was  based."    A  trial  was  had  on  January  14, 1889. 

On  June  11, 1889,  after  considering  the  evidence  submitted  at  said 
trial,  the  register  and  receiver  rendered  a  finding  that  the  relinquish- 
ment of  Bruce  and  the  making  of  the  entry  of  McLeod  were  collusive 
and  intended  to  defraud  the  transfeiMB  ^  Breee.  Aecordingly,  they 
reconmiend^  that  Bruce's  entry  be  re-instated  and  {heenttyaf McLeod 
canceled. 

McLeod  appealed  from  this  finding  to  your  office  where,  on  April  17^ 
1890,  the  findii^  of  the  local  offfioers  was  reversed  in  so  >fiBr  as  it  recom- 
mended the  re-instatement  of  Brojoe's  entry,  and  it  was  held  that 
^<  McLeod  having  made  his  homestead  entry  in  the  interest  of  Bruce^ 
th^  same  is  accoirdingly  held  for  cancellation,"  and  appeals  were  taken 
flpoin  your  decision  to  this  Department  by  both  McLeod  and  the  trans- 
ferees, and  were  pending  here  at  the  date  of  the  passage  of  the  act  of 
March  3, 1891  (26  Stat.,  1095). 

Since  the  passage  of  this  act,  the  Great  Tails  Water-power  and  Town- 
site  Company  has  filed  a  motion  tmder  'the  rule  of  April  8, 1891,  asking 
that  a  patCDft  issue  on  the  entry  of  Bruce  under  and  by  virtue  of  the 
provisions  of  section  seven  of  said  act.  Said  company  has  furnished 
affidavits  and  a  certified  abstract  of  title  showing 

Ist.  That  the  land  in  controversy  was  sold  to  and  hecanie  the  property  of  the  Great 
Falls  Water-power  and  Townsite  Company — ^the  present  owner — ^prior  to  March  1, 
1888;  and  long  after  final  entry. 

2nd  That  no  adverse  olaim  originated  prior  to  the  date  of  final  entry  nor  until  after 
tiie  acquisition  of  the  tract  by  the  present  owner. 

3rd  That  the  purchase  was,  on  the  part  of  the  purchasers  for  a  valoaUe  considera- 
tion and  bona  fide  In  all  respects. 

4th  That  no  fraud  bus  been  found  on  the  part  of  the  purchaser,  nor  knowledge  of 
fraud  on  the  part  of  others,  and  that  the  land  has  not  been  reconveyed  to  the  entry- 


It  is  apiparent  ftom  the  UctR  in  this  case,  ehowing^ae  iStiffy  do  that  the 
entry  was  canceled  K)n  December  29, 1886,  llhaft  the  motion  for  confirma- 
tion mnflt  be  denied  unless  it!»hall  appear  firom  Ithe  record  as  It  stood 
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before  the  confirmatory  act  was  passed  that  the  transferees  were  enti- 
tled to  have  said  entry  re-instated. 

The  judgment  canceling  said  entry  has  not  been  allowed  to  become 
final,  but  has  been  kept  open  by  the  appeal  taken  from  your  office  de- 
cision refusing  re-instatement.  If  said  judgment  had  become  final  be- 
fore the  act  was  passed,  no  rights  could  be  acquired  by  the  motion  be- 
cause no  entry  existed.    James  Boss  (12  L.  D.,  446). 

Before  considering  the  motion,  it  therefore  becomes  necessary  to 
I»as8  upon  the  merits  of  the  case  as  brought  here  by  the  appeals  from 
your  decision  of  April  17, 1890. 

The  hearing  ordered  on  the  showing  made  by  the  transferees  was 
held  for  the  purpose  of  detennining  the  truth  or  falsity  of  the  allega- 
tions made  in  support  of  the  motion  £6r  re^iustatemeiit  and  after  an 
examination  of  the  evidence,  it  seems  clear  that  the  charges  made  were 
sustained,  in  dftct,  in  your  oiffice  dedsion  you  find  that  the  proof  showed 
that  the  contest  of  McLeod  and  the  relinquishment  of  Bruce  were  col- 
kisiTe  and  were  intended  to  defrantd  the  transferees.  Bruce  hoped  to 
get  the  land  through  McLeod's  contest  and  entry  for  the  reason  that 
through  ike  eflbrts  and  expenditures  of  the  transferees,  it  had  rbecome 
valuable,  besides  when  your  office  called  upon  him  to  supply  certain 
missing  pvoof  «od  the  transferees  had  orefiised  to  pay  him  « large  sum 
of  money  to  furnish  said  proof,  he  declared  that  he  would  prevent  them 
fiNvm  aoqoiiing  title  to  'said  land.  Under  such  circumstanoes  and  espe- 
flWly  when  he  had  sworn  in  his  final  proof  that  his  entiy  was  made  in 
good  £m&  for  his  ^wn  •use,  I  think  has  ^tostimony  shouM  be  considered 
with  caution. 

Pinor  to  the  fmssage  of  the  act  «f  March  3, 1891,  the  transferees  were 
held  to  have  no  :greater  rights  or  equities  than  the  entrymanfromwhom 
they  purchased,  but  tiiey  ^weiiB  always  allowed  to  appearasd  show  that 
said  entryiaan  thaA  complied  with  the  law.  Traveler's  Insuranoe  Oo. 
(9  li.  £^^  316). 

In  ihia  case  it  is'shown  that  the  letter  of  your  office,  directed  to  the 
lister  and  receiver  caUing  on  Bruce  to  submit  better  evidence  of 
citizenship  or  to  file  a  new  declaration  of  intention  and  to  fornish  a 
new  preemption  affidavit  (the  one  indorsed  upon  his  final  proof  papers 
having  omitted  to  skate  what  particular  subdivisions  were  included, 
though  showing  the  township  and  range)  was  dated  April  13, 1886. 
After  allowing  for  the  time  between  this  date  and  the  date  when  this 
order  must  have  been  served  upon  Bruce,  (The  date  of  service  is  not 
shown)  it  is  probable  that  it  was  a  month  or  two  later  before  he  was 
ashed  to  make  the  proof.  Then  after  the  transferees  learned  that  new 
proof  was  required  more  time  had  elapsed.  They  then  began  to  urge 
Bruce  to  ftirnish  this  proof  and  offered  to  pay  all  expenses  and  pay  for 
his  time.  The  proof  called  for  was  technical  and  did  not  indicate  that 
in  the  matter  of  residence  and  improvement  there  had  been  any  failure, 
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and  while  he  was  attempting  to  extort  money  from  the  transferees, 
they  evidently  yet  thought  he  would  furnish  said  proof  in  time. 

The  contest  of  Mc  Leod  brought  by  Brace's  procurement  quickly  fol- 
lowed by  the  relinquishment  of  the  entry  and  the  allowance  of  the  entry 
of  contestant,  was  the  first  intimation  that  the  transferees  received 
that  their  title  to  the  land  was  seriously  questioned,  I  think  that  the 
evidence  shows  that  they  had  not  been  given  a  "day  in  court"  to  show 
that  their  grantor  had  complied  with  the  law,  especially  is  this  so  when 
this  grantor  and  entryman  has  shown  himself  so  hostile.  The  entry  of 
Mc  Leod  will  therefore  be  canceled,  and  the  entry  of  Bruce  be  re-in- 
stated. This  re-instatement,  of  course,  will  place  the  entry  on  record 
of  the  date  when  it  was  wrongfully  canceled.  In  contemplation  of  law 
it  has  been  an  existing  entry  all  the  time,  and  was  an  existing  entry  on 
March  3, 1891,  when  the  act  heretofore  cited  was  passed. 

Do  the  provisions  of  the  seventh  section  of  said  act  confirm  this 
entry  t 

At  the  hearing  had  on  the  application  for  re-instatement  of  this  entry, 
the  question  of  the  bona  fides  of  the  purchasers  was  not  in  issue.  The 
question  to  be  determined  under  the  order  was  whether  or  not  the 
charges  made  by  those  claiming  under  the  Bruce  entry,  that  the  contest 
against  it  and  the  relinquishment  thereof  were  collusive,  were  false  or 
true. 

The  present  owner  of  the  tract,  the  Oreat  Falls  Water-power  and 
Townsite  Company,  alleges  that  it  is  a  purchaser  in  good  faith  for^ 
a  valuable  consideration  and  without  notice  of  any  kind  that  the  entry 
of  Bruce  was  not  made  in  good  faith. 

While  the  question  of  the  bona  fides  of  the  present  holder  of  this  land 
was  not  in  issue,  and  while  those  claiming  under  the  Bruce  entry  only 
asked  to  have  the  entry  reinstated  so  that  they  might  be  enabled  to 
show  that  the  entryman  complied  with  the  law,  still  on  the  trial  of  said 
cause  some  facts  were  sworn  to  showing  that  Oibson,  one  of  the  pur^ 
chasers  of  the  tract,  and  Vaughn,  another  purchaser,  had  contracted 
with  Bruce  to  make  the  entry  in  question  for  their  benefit,  and  your 
office  held, 

I  am  fally  satisfled  that  Bmoe  filed  upon  and  made  caah  entry  of  tlie  land  in  oon* 
troversyi  in  pursuance  of  said  contract  and  in  the  interest  of  Vaughn,  Gibson,  et  al,, 
who  now  constitute  the  stockholders  of  what  is  known  as  the  Great  FaUs  Water-power 
and  Townsite  Company. 

It  is  strenuously  denied  that  any  of  the  first  transferees,  who  are 
charged  with  bad  faith  in  your  decision,  have  any  stock  in  said  com- 
pany except  Gibson.  It  is  also  denied  that  he  or  Vaughn  or  any  one 
else  procured  Bruce  to  make  the  entry. 

From  the  evidence  in  the  record,  I  do  not  think  your  finding  of  fraud 
is  sustained.  The  local  officers  who  saw  the  witnesses  and  observed 
their  manner  of  testifying  did  not  find  any  fraud  on  the  part  of  any  of 
the  transferees,  or  that  the  entry  was  made  in  the  interest  of  any  ot 
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them.  Tour  judgment  seems  to  have  been  formed  Jfrom  the  testimony 
of  Bruce  and  the  failure  of  Vaughn  to  give  evidence. 

Bruce,  judged  in  the  light  of  his  statements,  is  not  guided  by  that 
motive  which  carries  conviction  as  to  the  integrity  of  his  evidence  and 
the  neglect  of  Vaughn  to  give  testimony  is  now  explained  in  a  way 
which  partially,  at  least,  explains  his  neglect. 

It  is  shown  by  the  record  that  at  the  date  when  the  present  owner, 
the  Great  Falls  Water-power  and  Townsite  Company  (July  9, 1887), 
purchased  the  tract,  the  entry  had  been  canceled  and  another  entry 
allowed  therefor.  The  records  of  the  local  land  office  disclosed  these 
facts.  The  transferee  is  bound  to  know  the  status  of  the  land  at  the 
date  of  its  purchase,  and  although  a  final  certificate  may  havB  been  is- 
sued at  the  time  of  the  transfer,  yet  the  entry  having  in  fact  been  can- 
celed at  that  date,  it  would  not  be  confirmed.  Boberts  v.  Tobias  et  aL^ 
13  L.  D.,  556.    In  this  case  the  Department  said : 

He  is  bonnd  to  know  the  statoB  of  the  land  at  the  date  of  the  sale  or  mortgage. 
If  the  final  proof  has  not  been  made  and  the  certificate  has  not  issaed^  or,  if  having 
been  issued  it  is  daly  canceled  on  the  records  of  the  local  ofSce,  can  the  vendee  or 
mortgagee  shut  his  eyes,  pay  ont  or  loan  his  money  on  the  faitii  of  the  certificate 
issued  perhaps  many  years  before,  when  the  entry  has  already  been  canceled,  and 
I'laim  to  be  an  innocent  purchaser!  I  think  not.  The  law  never  intended  that  a 
man  should  wHfuUy  shut  his  eyes  to  the  condition  of  the  land  as  shown  by  the  record, 
at  the  very  time  the  purchase  or  loan  was  made. 

For  these  reasons  the  motion  for  confirmation  must  be  and  is  hereby 
rejected. 

Yoa  will  cancel  the  entry  of  Mc  Leod  and  reinstate  the  entry  of  Bruce, 
after  which  the  transferees  will  be  allowed  an  opportunity  to  furnish 
additional  proof  of  the  citizenship  of  Bruce.  This  proof  should  consist 
of  the  best  obtainable  evidence.  They  will  also  be  allowed  to  amend 
the  pre-emption  affidavit  of  Bruce  so  that  it  will  describe  the  tract  per- 
fectly. 

Since  the  appeal  was  taken  in  this  case  from  your  judgment,  Mc  Leod 
has  filed  a  motion  asking  that  a  re-hearing  be  ordered,  alleged  that  he 
has  discovered  new  evidence  which  he  could  not  have  produced  before, 
by  which  it  can  be  shown  that  there  was  no  collusion  between  him  and 
Bruce.  He  has  filed  his  own  affidavit  and  that  of  John  H.  Mc  Leod, 
tending  to  show  that  there  was  no  collusion.  These  affidavits  have  been 
examined,  and  it  is  found  that  even  assuming  that  the  witnesses  named 
in  the  motion  will  swear  to  the  facts  alleged,  still  it  would  not  be  suffi- 
cient to  overcome  the  positive  and  unmistakeable  evidence  in  the  record 
that  there  was  collusion  between  Mc  Leod  and  Bruce.  Mc  Leod  knew 
at  the  time  his  contest  was  initiated  and  at  the  time  Bruce  filed  his 
alleged  relinquishment  that  all  interest  Bruce  had  ever  had  in  the  land 
had  been  by  him  transferred  to  others  for  a  valuable  consideration* 
Bruce  lived  with  Mc  Leod,  who  was  his  kinsman,  and  Mc  Leod  filed  his 
contest  immediately  after  Bruce  had  declared  that  he  would  beat  the 
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transferees  out  of  the  land,  if  they  refused  to  pay  him  $1,500  far  com- 
pleting the  evidence. 

Altogether  it  is  apparent  that  there  was  colluefion,  and  the  evidence 
now  proposed  to  be  fiimished  does  not  materially  differ  from  that  intro- 
duced by  Mc  ZiCod  at  the  trial. 

The  motion  for  a  re-hearing  is  denied. 

Your  judgment  is  reversed,  m  so  far  as  it  reftised  to  reinstate  the 
entry  of  Bruce. 

SETTLEMENT  BIGHTS— FBACTtCE— REVIEW* 

Stone  v.  Oowlbs  (on  Review). 

A  80ttil0meiit  <m  Isnd  covered  by  the  entry  of  Another  confers  no  right  as  against  tho 
entrjnaiin  or  the  govemmaffty  bnt  as  between  parties  who  hare  thus  settled,  the 
settlement  first  made*  in  poinA  of  time  is  entitled  to  tiie  highest  oonsidatatioii. 

A.  settlement  right  is  not  acquired  by  the  purchase  of  the  prior  possessory  right  of 
another. 

fk  motion  fbr  review  wiU  be  denied  where  no  new  question  of  law  or  fact  is  presented 
for  the  consideration  of  the  Department. 

Secretary  Noble  to  ifte  Vommieeioner  ofihe  General  Lcmd  Xyfice^  Jomuary 

22j  1892. 

This  is  a  motion  by  the  attorney  for  Alfred  B.  Cowles  asking  for  a  re- 
Mew  of  the  depsurtmental  decision  dated  August  24, 1891,  (13  L.  D., 
192)  in  the  case  of  Joseph  0.  Stone  v.  Alfred  B.  Oowles,  involving  the 
XW.  ii«f 'the  Iffll.  i  Md  the  NB.  J  of  the  NW.  -J  of  Sec.  13,  T.  14  S.,  B* 
2  W^  Lee  Angeles,  California. 

Three  errors  are  assigned  In  this  motion  m  fellows: 

1.  1%at'said  decision  is  based  trpon  an  error  of  fact  in  holding  that  said  Stone  waa 
« l^aliMfttler  upon  the  lamd  with  any  declared  intention  of  oladming  it  as  pnblio 
land  at  any  time  prior  to  the  entry  of  said  Cowles. 

2.  That  it  is  based  npoa  an  error  and  mistake  of  £Ei9t  and  law  in  not  holding  that 
said  stone  moved  on  three  acres  of  the  land  as  a  tenant,  and  solely  by  peisnission  o£ 
-Cambron  who  claimed  title  to  three  acres  only,  which  had  been  set  aside  for  a  grave 
yard. 

d.  That  as  saoh  tenant  of  Canbron,  Stone  oould  acqnire  no  settlement  right  to  the 
land. 

4.  That  as  a  trespasser  in  violation  of  law  Stone  could  not  aoqnire  any  legal  right 
nnder  the  act  of  May  14, 1880,  or  any  other  act,  based  upon  an  illegal  settlement. 

Each  of  these  grounds  of  error  was  substantially  ocKvered  by  the  ap- 
peal, and  was  folly  considered  by  the  Department  in  passing  ui>on  the 
case.  lEfotwithstanding  this  it  is  claimed  that  in  some  manner  Cowles 
acquired  a  su^rior  right  by  reason  of  the  possession  of  French,  for  it 
is  urged  in  argument  that  French  had  been  in  the  undisputed  possession 
of  the  tract  for  fifteen  years  seeking  to  obtain  title  to  it  Assuming 
Hiis  to  be  true,  French's  possession  could  not  avail  anything ibr  Cowles. 
It  aipi>ears  that  French  had  relinquished  «dl  his  rights  to  the  land. 
lOowles  could  not  acquire  any  right  to  the  land  by  virtue  of  his  pur- 
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^base  from  French.  ^^  The  only  things  he  can  bay  are  the  improve- 
ments of  a  prior  settler.  His  own  right  as  a  settler  must  date  from  the 
time  he  made  actual  personal  settlement.''  Wiley  v,  Baymond  (6  L.  D., 
246).  French  is  not  a  party  to  the  controvery,  he  voluntarily  relin- 
qnished  his  rights,  and  after  that  ^as  done  then  the  question  became 
one  of  settlement  between  Stone  and  Cowles,  neither  of  whom  could 
base  any  claim  to  tite  tract  upon  anything  that  French  had  done  there- 
on. As  against  French,  so  long  as  his  entry  remained  of  record,  or  as 
against  the  United  States,  neither  Cowles  nor  Stone  could  acquire  any 
right  by  virtue  of  their  settlements  upon  ttie  land  covered  by  French's 
entry,  yet  as  between  the  parties  who  have  thus  settled,  the  settlement 
ilrst  nsade  in  'pomt  of  time  is  entitled  to  the  highest  consideration* 
Kruger  v.  Dufmbolton  (7  L.  D.,  212). 

This  doctrine  was  clearly  announced  in  the  decision  sought  to  be 
rerviewed,  and  there  is  notiiing  new  presented  in  the  argument  of  coun- 
sel for  Oowles  upon  this  point. 

Gotmsel  for  the  motion  assert,  <^that  there  is  not  any  evidence  show- 
hg  that  Stone  pretended  to  clahn  as  a  settler  until  March  2, 1888,  but 
that  prior  to  that  date  he  was  claiming  the  three  acres  only  under  the 
Oambron  deed,  and  that  up  to  thai;  date  lie  irafi  a  tenatafc  under  0am- 
hnmJ'  IHdfetfMMiinptuA  IB  BOtlKJUifiimt  by  1^  evidence  The  finding 
of  Ite  Beportttfiiit  an  this  puint  was  asfollowB: 

It  is  clear  from  the  evidence  that  he  (Stoue)  aU  along^  from  Augnsl^  1887,  laid  claim 
to  the  whole  eighty  acres.  X«aying  no  stress  npon  his  offer  toma'ke  entry  of  the  whole 
•igkty,  August  17, 1987,  ilt  dearly  aj^avs  th«t  wh»n  he  made  settlement  and  took  np 
his  residence  on  the  three  acres,  which  had  heen  sold  to  Camhron,  he  did  bo  with  the 
Bxpressed  intention  of  elaiming  the  whole  snbdivliioB  m.  dispute.  This  is  shown  by 
his  own  and  Cambron's  testimony,  in  iiAct,  Cowles  must  ha^e  undentood  this,  for  he 
admits  thai;  he  notified  Stone  "  to  leave  and  quit  the  premises." 

A  careful  examination  of  the  evidence  shows  these  findings  to  be 
abundantly  8upx>orted  by  it,  and  the  authorities  cited  by  counsel  are 
not  applicable  to  such  a  state  of  facts. 

l^o  new  question,  either  of  law  or  fact,  is  presented  by  the  motion 
under  consideration,  therefore,  I  discover  no  reason  for  disturbing  the 
decision  heretofore  made  in  the  case.    The  motion  is  denied. 


PBACTlCB-MOTrON  TO  BISHISS  COimfiST— NOTICE. 

JOHKSON  V.  JAOKSON. 

As  orAer  4)f  the  local  oAoe  disoBaissing  a  contest  can  not  be  heldto  be  ma  9ponte,  where 
such  action  is  not  taken  until  after  a  motion,  asking  for  oaid  order,  hae  been 
£led. 

it  motion  to  dismiss  iUed  after  the  day  set  for  hearing  should  not  be  aoted  upon  with- 
out due  notice  to  the  opposite  party. 

Aiotkm  to  'dhnniBS  a  contest  on  the  ground  thatlfhe  contestant,  In  proceedings  before 
ja4icnaiuMloiiw,ha0  not  paid  iar  taking  the  testtmoity,  as  required  by  tihe  rules  of 
yaetioe,  should  not  he  sustaiBed,  where,  prior  to  •action  thereOki,  the  requisite 
hare  been  paid  and  the  eyidMnce  transmitted  to  the  loeal  office. 
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First  Asmtant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  January  22^  1892. 

Yonr  office,  by  letter  of  May  24, 1888,  directed  that  a  hearing  be  had 
in  the  case  of  John  A.  Johnson  v.  E.  A.  Jackson,  involving  the  home- 
stead entry  made  by  the  latter  February  26, 1888,  for  the  W  J  of  the 
SE  i  of  Sec.  17,  T.  21  S.,  E.  28  E.,  GainesviUe  land  district,  Florida. 

A  commission  duly  issued  directed  that  testimony  be  taken  before  T. 
J.  Shine,  clerk  of  the  court  of  Orange  county,  Florida,  at  10  o'clock  A.  M* 
of  April  6, 1889;  and  April  16, 1889,  was  set  for  the  examination  of  the 
testimony  by  the  local  officers. 

The  defendant  and  his  attorney  were  present  at  the  time  and  place 
appointed  for  the  taking  of  testimony,  but  the  contestant  failed  to  ap- 
pear. The  case  was  postponed  until  two  o'clock  in  the  afternoon  of  the 
same  day,  when  the  contestant  appeared,  and  on  his  motion  and  accom- 
panying affidavit  the  case  was  continued  on  account  of  an  absent  wit- 
ness until  April  9, 1889,  at  12  o'clock  M.  On  that  date,  testimony  was 
taken — ^the  jurats  and  certificate  being  signed  '<T.  J.  Shine,  Clerk,  by 
J.  N".  Bradshaw,  D.  C" 

The  testimony  was  not  transmitted  to  the  local  officers  in  time  for 
them  to  render  a  decision  on  the  day  set  therefor  (April  16, 1889,  supra). 
A  letter  dated  June  24,  1889,  signed  "  D.  S.  Shine,  D.  C."  is  on  file 
with  the  papers,  advising  the  receiver  that  the  testimony  is  retained  ia 
the  office  of  the  clerk  appointed  to  take  the  testimony,  on  account  of 
nonpayment  of  fees;  that  the  contestant  had  been  notified  but  had  not 
paid  them. 

On  June  29, 1889,  counsel  for  defendant  filed  a  motion  to  dismiss  the 
case,  because  the  contestant  had  failed  to  pay  the  fees,  as  required  by 
Eule  54  of  Practice.  This  motion  was  not  acted  upon  at  the  time,  partly 
on  account  of  the  illness  of  the  receiver,  and  partly  because  of  the  press 
of  other  business. 

On  August  16, 1889,  the  testimony  was  received  at  the  local  office— 
the  contestant  having  by  this  time  paid  the  fees. 

On  September  29, 1889,  the  receiver  dismissed  the  contest  because  of 
the  contestant's  laches  in  matter  of  fees — ^in  which  action  the  register 
refused  to  join. 

On  October  26, 1889,  the  contestant  appealed  from  the  judgment  of 
the  receiver,  contending  that  the  contest  ought  not  to  have  been  dis- 
missed without  service  upon  contestant  of  the  motion  to  dismiss;  and 
that  his  laches  had  been  cured  by  the  payment  of  the  fees  before  ac- 
tion was  taken  upon  said  motion. 

On  September  2, 1890,  you  rendered  decision  holding  that  upon  the 
contestant's  failure  to  have  the  testimony  in  the  local  office  for  exami- 
nation on  April  16, 1889  (the  day  set),  he  was  in  default;  and  such  de- 
fault being  caused  by  his  neglect  to  comply  with  Eule  54  of  Practice, 
and  he  having  failed  to  explain  his  non-compliance  with  the  rule  after 
an  opportunity  had  been  afforded  him  to  do  so,  it  was  the  duty  of  the 
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local  officers  to  dismiss  the  case  oa  their  own  motion  (irrespective  of  the 
motion  of  defendant's  coonsel.) 

From  yonr  decision  the  contestant  appeals  to  the  Department,  on  the 
ground,  substantially,  that  you  were  in  error  in  holding  that  the  re- 
ceiver dismissed  the  contest  stia  sponte;  in  holding  that  he  had  author- 
ity to  so  dismiss  it;  in  holding  that  the  report  of  non-payment  of  fees 
was  officially  communicated  to  the  local  officers;  and  in  holding  that 
contestant  was  not  entitled  to  notice  of  the  motion  to  dismiss  his  con- 
test 

I  think  it  was  within  the  authority  of  the  local  officers  on  the  day  set 
for  considering  the  testimony  to  have  held  and  announced,  stui  sponte^ 
that  the  contestant  was  in  default,  and  to  have  dismissed  the  contest^ 
for  failure  to  be  present  with  the  evidence  in  the  case  on  said  day  leav- 
ing to  him  the  burden  of  showing,  if  he  could  do  so,  sufficient  reason 
why  such  default  should  be  set  aside.  But  having  omitted  to  act  until 
the  motion  to  dismiss  was  filed,  in  my  opinion,  the  action  had  in  the 
case  thereafter  must  be  regarded  as  having  been  taken  upon  said  mo- 
tion. 

Had  such  motion  been  made  on  the  day  set  for  considering  the  tes- 
timony, it  would  not  have  been  necessary  to  serve  notice  of  the  same 
iiI>on  the  defendant.  A  motion  to  dismiss  made  at  a  later  day  ought, 
in  my  opinion,  to  have  been  served  upon  him,  in  accordance  with  Bule 
99  of  Practice.  It  was  therefore  error  to  dismiss  the  contest  without 
such  service. 

Had  the  motion  to  dismiss  (properly  served  ux>on  the  defendant)  been 
granted  prior  to  the  payment  of  the  fees  and  the  reception  of  the  tes- 
timony, in  my  opinion,  such  action  would  have  been  proper;  but  inas- 
much as  the  fees  had  been  paid  and  the  testimony  sent  to  the  local 
officers  before  action  was  taken  ux>on  the  motion,  in  my  opinion,  the 
laches  ought  to  be  considered  as  having  been  cured. 

Yonr  decision  sustaining  the  action  of  the  receiver  in  dismissing  the 
contest  is  therefore  reversed.  You  will  direct  the  local  officers  to  con- 
sider the  testimony  taken,  and  acyudicate  the  case. 


FBACTICK-APPLICATIOX  FOB  BKHKAKTNQ* 

TUOKEB  V.  STSLSON. 

An  applioatlon  for  a  rehearing,  though  once  denied,  may  be  properly  allowed,  where, 
on  ihrther  showing,  it  is  made  to  apppear  that  the  decision  in  question  was  pro- 
cured through  fraud  and  deceit  practiced  upon  the  Department. 

BeereUury  ITohle  to  ihe  Commissioner  of  the  General  Land  Office^  Janu- 
ary 22 J 1892. 

Peter  B.  ISTelson  made  a  timber-culture  entry  on  January  30, 1885,  for 
the  NW  1  section  14,  T.  3,  K.,  B.  48  W.,  Valentine,  Nebraska,  now 
Ohadron,  Nebraska. 
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Wm.  H.  Tucker  initiated  a  contest  against  it  on  February  8, 1886.  A 
trial  was  had,  and  the  register  and  receiver  decided  against  the  entry- 
man,  who  thereupon  appealed  to  yon.  After  considering  the  case  you 
reversed  the  finding  of  the  local  land  officers  and  dismissed  the  contest. 
An  appeal  was  taken  to  this  Department  by  Tucker,  and  on  October  26, 
1889,  your  dedsion  was  reversed.  JS^eisoa  applied  for  a  rehearing,  and 
on  March  16, 1891,  after  considering  said  application,  the  Department 
denied  the  same.    (12-  L.  D.,  233). 

It  was  stated  in  said  last  named  decision  that, — 

In  opposiUou  to  the  applioatiou^an  affidavib  him  been  filed,  signed  by  the  sherijSP^ 
<sounty  treasurer,  school  saperintendenty  and  olerk  of  Dawes  county,  a  former  regis- 
iier  of  the  land  oflLoe,  also,  six  fiumers,  who  swear  tiiiat-  thej  are  well  acquainted 
with  the  tiact  in  diapoLte,  and  to  theix  pesBonal  Imowiedge'thece  are  from  sixteen  to 
twenty  acres  of  thrifty  growing  timber  in  the  seotion,  a  portion  of  whioh  haa  been. 
•cleared  off  since  the  initiation  of  the  contest  for  the  purpose  of  raising  a  orop,  alB» 
that  the  claimant  Jones  (Nelson)  is  a  wealthy  man,  while  the  contestant,  Tucker,  Ia 
a  poor  man.  These  statements  are  corroborated  by  the  county  judge  of  Dawes 
•oounty. 

In  April,  1891,  Kelson  filed  the  affidavits  of  a  nxunber  of  the  parties 
whose  names  appeared  as  affiants  in  behalf  of  Tucker,  asabove,  showing 
that  they  never  made  any  such  affidavits,  and  alleged  that  contestant 
and  Judge  Ballard,  his  father-in-law  and  attorney,  had  not  acted  in 
good  faith,  but  were  attempting  to  defraud  him  out  of  his  land  and  to 
impose  ui)on  the  Department. 

After  this  application  was  considered  it  was  decided  that  while  these 
affidavits 

alone  would  not  be  sufficient  to  warrant  the  Departmeoi*  in  revoldng  said  decision  of 
March  16,  1891,  but,  as  it  is  apparent  that  one  of  the  parties  to  said  contest  is  trying 
to  impose  upon  the  Department  by  fraud  and  peijury  •  •  .  •  it  will  be  necea- 
aary  to  make  ftirther  yaqniry. 

A  Special  agent  was  directed  to  investigate  the  facta  concerBing  the 
signing  of  said  conflicting  affidavits,  the  character  of  the  laoad,  and  any 
•other  facts  tending  to  show  the  good  fiaitk  of  the  parties  to  this,  contro* 
versy. 

On  l^ovember  10  to  14, 1891,  inclusive,  an  investigation  was  made  by 
Special  Agent  J.  H.  Wagner,  and  on  Beeember  7, 1891,  his  report  was 
filed  showing  substantially  that  the  greater  number  of  the  affidavits 
furnished  by  Tucker  were  procured  by  his  father-in-law,  Judge  Ballard, 
through  firauduleot  r^resentations,  aoid  as  a  matter  of  &et  they  were 
never  sworn  to. 

The  report  shows  a  thorough  investigation  and,  among  other  things, 
in  the  opinion  of  th&  special  agent,  wluy  examined  the  land  careftdly, 
that  it  is  practically  devoid  of  timber,,  and  hence  subject  to  timber- 
culture  entry;  furthermore,  the  report  corroborates  the  showing  made 
by  IN^elson  in  his  application  for  a  review  of  the  decision  of  March  16,. 
1891  (12  L.  D.,  233). 
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The  judgment  of  the  Depaortment  on  the  original  hearing  between  the 
parties  (9  L.  D.,  620),  was  in  favor  of  eontestant,  and  the  judgment  of 
March  16, 1891,  supra^  denied  the  motion  for  review.  However,  on  a- 
re-application  May  9, 1891,  these  two^  judgments  were  suspended  be» 
cause  of  the  fraud  alleged,  and  while  a  new  trial  oould  not  be  allowed 
ODder  the  rules  of  practice  because  of  cumulatrre  evidence,  aod,  teeb* 
nically  speaking,  a  motion  to  review  a  review  will  not  be  allowed;  still, 
under  the  supervisory  authority  of  the  Department  in  a  case  like  this, 
where  an  effort  has  been  made  to  deceive  the  Department,  and  where  it 
has  been  deceived  by  the  furnishing  of  manufactured  testimony,  it  is 
the  duty  of  the  Department  to  investigate  thoroughly  alt  the  matters 
in  issue,  in  order  to  determine  the  rights  of  the  parties  in  interest. 

Accordingly,  you  will  order  a  hearing  between  the  parties  to  settle 
tiie  questions  brought  in  issue  by  the  contest  of  Tucker,  and  yoo  wiU 
give  due  notice  to  Tucker  and  Kelson  of  the  time  and  place  of  said 
hearing.  After  this  hearing  has  been  had,  the  register  and  receiver 
will  consider  the  evidence  submitted  and  will  forward  the  same  to  you, 
together  with  their  opinion  thereon,  and  if  either  party  feel  aggrieved 
at  the  finding  of  the  local  of&cers  he  may  appeal  th^:efo>mk  Upon 
receipt  of  the  record  you  will  re-a^jndicate  the  case. 


HOMXSTEAB  BNTBT-OSSTABLTSHBfENT  OF  BESIDSNCB. 

SYLVJfflTBB  6SSB.. 

Seetioa  3^  act  of  March  2, 1889,  permits,  niider  certam  circmnBtances,  a  leaye  of  ab- 
sence after  settlement,  bnt  dbes  not  authorize  an  extension  of  time  for  the  estab- 
lishment of  residenos. 

tirst  AsHstani  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  22^  1892. 

Sylvester  Gebr,  on  February  15, 1890,  made  entry  under  the  second 
seetion  of  the  act  of  March  2, 1889  (25  Stat.,  864),  <tf  the  NBi  of  thA 
SE|  of  Sec.  14,  T.  13  S.,  B.  16  W.,  Wa  Keeny  land  district,  Kansas. 

On  August  2, 1890,  he  filed  in  the.  local  office  application  for  an  ex- 
tension of  time  in  which  to  establish  residence  on  the  tract,  fox  the  rea- 
sons, in  substance,  that  (at  the  date  of  such  application)  he  was  living 
two  hundred  miles  from  the  tract  last  entered;  that  having  a  drought, 
his  crops  were  in  part  a  failure,  so  he  was  too  poor  to  make  a  trip  to  the 
tract  and  live  there;  that  it  required  his  personal  supervision  to  take 
care  of  what  crop  he  had;  that  three  of  his  horses  had  died;  that  his 
wife  declined  to  go  on  to  the  tract  and  live  there;  and  Hekt  other  reasoiis 
it  would  cause  inconvenience  and  loss  to  him  to  be  compelled  to  take  up 
his  residence  on  the  tract. 

The  local  officers,  and  on  appeal,  your  office,  rejected  tiie  appHcation* 
Be  now  appeals  to  the  Department. 
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The  appeal  might  very  properly  be  dismissed  because  of  containing 
no  specifications  of  error  in  your  decision ;  it  simply  reiterates  the 
inconvenience  and  exi)ense  that  would  result  from  being  compelled  to 
remove  to  the  land,  and  "respectfully  requests  the  Secretary  of  the  In- 
terior to  grant  the  appellant  an  extension  of  time  in  which  to  make 
settlement  upon  said  homestead." 

.  It  may  be  added  that  the  applicant  fails  to  refer  to  any  law  authoriz- 
ing the  local  officers,  or  your  office,  or  this  Department,  to  extend  the 
time  within  which  he  must  establish  residence  on  the  tract.  Sec.  3  of 
the  act  of  March  2, 1889  {supra),  authorizes  the  local  officers  (under 
such  regulations  as  the  Secretary  of  the  Interior  may  prescribe)  to  grant 
leave  of  absence  for  one  year  to  any  person  who  has  settled  upon  a  tracts 
and  finds  himself  "unable  by  reason  of  a  total  or  partial  destruction  or 
failure  of  crops,  sickness,  or  other  unavoidable  casualty,  to  secure  a 
support  for  himself,  herself,  or  those  dependent  upon  him  or  her,  upon 
the  lands  settled  upon?  As  the  applicant  in  the  case  at  bar  had  not,  at 
the  date  of  his  application,  settled  upon  the  tract,  he  does  not  come 
within  the  provisions  of  said  section. 
Your  decision  is  affirmed. 


TIMBEB  CUTTINO-DEPABTMENTAIi  BEOUJLATIOKS. 

Instructions. 

DePABTMENT  of  THE  InTEBIOB, 

General  Land  Office, 
Washington^  B.  0.,  January  13thj  189J9. 

The  Honorable  The  Secretary  of  the  Interior. 

Sir  :  Beferring  to  our  conversation  of  the  12th  instant  in  relation  to 
the  granting  of  permits  to  cut  timber  from  the  public  lands,  upon  appli- 
cations presented  in  accordance  with  the  rules  and  regulations  pre- 
scribed by  circular  of  May  6, 1891, 12  L.,  456, 1  have  the  honor  to  trans- 
mit herewith  for  your  consideration,  a  form  of  letter  embodying  your 
verbal  suggestions*  which  I  will  prepare  and  forward  to  each  applicant 
should  the  same  meet  your  approvaL 

Very  respectfully, 

Thos.  H.  Garter, 

Oammissianer. 

DEPABIMENT  of  the  iNTBRIOBy 

General  Land  Office, 

Wa9Mngt<m,  D.  C,  January  ISih,  1892. 
Hessn.  Reed  and  Kefneb, 

Hdena^  MonUma. 

Gentlemen  :  Referring  to  office  letter  of  the  4th  instant^  infoimhig  you  that  your 
•pplloation  to  cnt  timber  from  certain  pablio  land  deeoribed  therein  had  been  sub- 
mitted to  the  Hon.  Secretary  of  the  Interior  for  hiB  oonsideration;  I  now  have  the 
honor  to  adyise  yon  that  the  Hon.  Secretary  haa  decided  not  to  grant  any  permits  to 
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exist  for  » longer  period  of  time  than  for  one  year  from  date  thereof  3  that  not  to  ez« 
eeed  fifty  per  cent  of  the  merchantable  timber  on  the  area  of  land  embraced  in  a 
permit  shall  be  cnt  within  the  year;  and  that  no  permit  shall  cover  a  larger  area  of 
public  lands  containing  timber  than  is  absolutely  required  to  supply  the  actual  ne- 
eeseities  of  the  people  in  the  community  during  the  Jife  of  the  permit. 

Tour  application  covers  an  area  of  public  land  largely  in  excess  of  what  is  required 
for  the  purposes  named  and  must  be  modified  to  correspond  with  the  instructions  of 
the  Hon.  Secretary  of  the  Interior  as  above  set  forth. 

You  will  please  advise  this  office  at  once  as  to  which  of  the  particular  sections  or 
tracts  of  land  covered  by  your  advertisement  and  application  you  desire  to  have  em- 
braced in  a  permit  to  cut  timber,  in  accordance  with  above  mentioned  requirements. 

Should  no  reply  be  received  by  you  within  sixty  days  from  date  hereof  it  will  be 

oonsidered  that  yon  have  abandoned  your  application  and  the  papers  relating  thereto 

will  be  filed  without  action. 

Very  respectfully, 

Thos.  H.  Carter, 

CommisHoner. 

January  26 j  1892. 

The  OoMMissiONEB  OP  The  General  Land  Office. 

Sir:  I  have  examined  the  form  of  letter  bearing  date  of  January  13, 
1892,  prepared  by  you  to  be  used  in  the  matter  of  application  for  per- 
mits to  cut  timber  from  the  public  lands.  The  restrictions  <and  limita- 
tions therein  prescribed  are,  in  my  opinion,  just  and  reasonable,  and 
said  form  is  therefore  hereby  approved,  and  is  herewith  returned. 

Very  respectfully, 

John  W.  iKToBLB, 

Secretary. 


FBITATB  CLAIM-SECTION  Iff,  ACT  OF  MARCH  8,  1801. 

San  laNAoio  del  Babacomori. 

The  repeal  of  section  8,  act  of  Jnly  22,  1854,  and  ^'  all  acts  amendatory,  or  in  exten- 
sion thereof  or  supplementary  tliereto/'  deprives  the  Department  of  authority 
to  declare  further  reservations  of  land  under  said  acts. 

Secretary  Koble  to  the  CommisHoner  of  the  General  Land  Office^  January 

23j  1892. 

I  have  considered  the  appeal  from  your  decision  of  October  4, 1890, 
in  behalf  of  the  parties  asserting  ownership  to  the  private  land  claim 
known  as  ^^  San  l£:nacio  del  Babacomori "  situated  in  Pima  and  Cochise 
counties,  Arizona  Territory,  and,  believing  the  conclusion  arrived  at  by 
you  to  be  correct,  your  judgment  is  hereby  affirmed. 

It  appears  that  the  claimants  for  this  grant  duly  presented  thetr  ap- 
plication to  the  surveyor-general  of  Arizona  to  investigate  and  report 
upon  the  same  in  accordance  with  the  provisions  of  section  8  of  the 
act  of  July  22,  1854  (10  Stat.,  308),  and  of  the  appropriation  act  of 
July  16, 1870  (16  Stat.,  291,  304) ;  that  the  surveyor-general  did  exam- 
ine and  report  &vorably  upon  said  grant,  which  report  was  duly  for- 
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warded  to  Gongress,  but  has  not  been  finally  acted  upon;  that  a  pre- 
liminary survey  of  the  exterior  limits  of  said  grant  was  made,  and 
approved  in  Jannary  16,  1880,  by  the  surveyor-general,  and  that  the 
lands  embraced  in  said  survey,  containing  an  area  of  34,722.03  acres, 
or  about  eight  square  leagues,  have  been  in  reservation  since  that  time. 

The  present  appeal  is  from  your  decision,  declining  to  increase  the 
area  of  said  reservation  to  the  extent  of  132,000  acres,  or  more  than 
thirty  square  leagues  of  land.  *  The  reasons  given  for  this  refusal  are 
entirely  satisfactory  as  set  forth  by  you,  and  need  not  be  repeated 
herein. 

But,  in  addition  to  the  reasons  assigned,  it  is  to  be  observed  that 
since  the  date  of  your  decision  the  act  of  March  3,1891  (26  Stat.,  854), — 
"  to  establish  a  court  of  private  land  claims'',  etc.,  has  been  passed, by 
section  16  of  which  are  repealed  section  8  of  the  act  of  July  22, 1854, 
supra,  ^^  and  all  acts  amendatory  or  in  extension  thereof,  or  supple- 
mentary thereto.''  By  this  repeal  it  is  considered  that  the  oflBcers  of 
the  Land  Department  are  without  authority  to  declare  further  reserva- 
tions under  said  acts. 


TIMBER  CULTURE  BNTRY-PL  ANTING  -  PROTECTION  OF  TRBBS. 

Davis  v.  Ohauvin. 

Sowing  tree  seeds  broadcast  on  the  land  is  not  a  proper  "  planting"  within  the  mean- 
ing of  the  timber  cnlture  act. 

It  is  incumbent  npon  the  entryman  to  make  adequate  provision  for  the  protection  of 
the  trees  planted  on  the  claim. 

A  review  will  not  be  granted  when  the  motion  rests  upon  the  proposition  that  a  re- 
examination of  the  evidence  before  presented  may  bring  about  a  different  re- 
sult. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  January 

23,  1892. 

This  is  a  motion  for  a  review  of  the  departmental  decision  of  July 
16, 1891,  in  the  above  entitled  case,  involving  the  8W  J,  section  14,  T. 
25,  K.  25,  and  directing  that  the  timber  culture  entry  (No.  794)  made 
January  21, 1884,  by  Emile  Ghauvin,  jr.,  at  Visalia,  Galiibrnia,  be  can- 
celed. 

The  motion  alleges  fifteen  specifications  of  error. 

The  first  six  specifications  relate  to  the  broad-cast  sowing  of  the  tim- 
ber seeds,  and  are  in  effect  that  there  was  error  in  holding  that  such 
sowing  was  not  authorized  by  law. 

The  timber-culture  act  (20  Stat.,  113),  section  1,  provides  that  the  en- 
tryman "  shall  plant,  protect,  and  keep  in  a  healthy,  growing  condi- 
tion," the  required  number  of  acres  of  timber,  and  sowing  seeds  broad- 
cast is  not  a  proper  <^ planting"  within  the  meaning  of  said  section,  and 
prevents  the  "cultivation"  required  by  section  second  of  said  act.. 
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Sach  has  been  the  ruling  of  the  Department.  Hunter  v,  Orr,  ^5  L.  D., 
8) ;  Severson  v.  White  (G  L.  D.,  716). 

The  eighth  specification  alleges  error  in  holding  that  the  land  should 
be  fenced  when  there  is  a  State  law  in  force  which  dispenses  with 
fences. 

In  the  opinion  it  is  held  <^  that  the  law  is  not  complied  with  unless 
the  necessary  growth  of  timber  is  secuj*ed,"  and  recites  the  fact  that  in 
1887  "these  seeds  came  up,  but  were  nearly  all  destroyed  about  May  of 
that  year  by  the  sheep,  and  the  rest  were  destroyed  by  the  bugs  and 
rabbits." 

It  is  made  the  duty  of  the  entryman  to  "protect  and  keei)  in  a 
healthy,  growing  condition"  the  timber,  as  already  recited.  The  mode 
of  protection  is  immaterial  so  long  as  it  is  effectual.  If  fencing  is  the 
only  mode  practicable,  it  is  no  excuse  for  not  fencing. that  the  State  law 
does  not  require  it.  Such  a  law  cannot  repeal  the  law  of  the  United 
States,  or  release  the  entryman  from  its  requirements. 

The  ninth  specification  alleges  error  "in  holding  that  claimant  was 
responsible  for  the  destruction  of  his  young  timber  sprouts  or  trees." 
He  can  properly  be  held  responsible  for  the  part  of  the  destruction 
which  was  wrought  by  sheep,  because  it  could  have  been  prevented 
by  a  suitable  fence,  the  erection  of  which  was  a  matter  under  his  con- 
trol. His  failure,  therefore,  to  secure  the  necessary  growth  of  trees 
cannot  be  excused,  but  must  be  atti-ibuted  to  negligence. 

The  other  specifications  of  error  are  either  based  upon  mistaken  as- 
sumptions of  what  was  decided,  or  raise  no  new  questions  for  consid- 
eration. 

Review  wiU  not  be  allowed  when  the  motion  reflte  upon  the  proposition  that  a  re- 
examination of  the  evidence  before  presented  may  bring  about  a  different  result. 

Nor  will  such  motion  be  granted  upon  the  ground  that  the  decision  is  not  supported 
by  the  evidence,  if  fair  minds  might  reasonably  differ  as  to  the  cod  elusion  to  be  drawn 
from  the  evidence.    Chas.  W.  McEallor  (9  L.  D.,  580). 

The  motion  is  denied. 


pbtvatb  bntrt— xquitabii:b  action, 

Henbt  Milne. 

A  private  cash  entry,  including  land  embraced  within  a  prior  timber  culture  entry, 
may  be  equitably  confirmed,  in  the  absence  of  an  adverse  claim,  where  the  said 
timber  oolture  entry  has  been  canceled,  and  good  faith  is  apparent. 

First  Assistant  Secretary  Okandler  to  the  Commissioner  of  the  General 

Land  Office^  January  23^  1892. 

On  October  17, 1885,  James  E.  Cunningham  made  a  timber-culture 
entry  Ko.  448,  for  SB.  i  of  SW.  J,  8.  J  of  SB.  J  and  NB.  J  of  SB.  J  of 
section  14,  T.  10  S.,  B.  24  B.,  Boswell,  New  Mexico. 
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It  appears  however  that  no  record  of  this  entry  was  made  in  the 
oflftce  of  the  register  and  receiver. 

On  August  20, 1870,  before  the  above  entry  was  made,  the  land  in 
question  was  offered  at  public  sale  in  accordance  with  an  executive 
proclamation. 

On  December  18, 1885,  two  months  after  the  entry  of  Cunningham, 
Heury  Milne  made  cash  entry  for  the  E.  J  of  NW.  J,  E.  i  of  SW.  J  aud 
the  E-i  of  section  14,  T.  10  S.,  R.  24  E.,  which  entry  included  the  tract 
theretofore  entered  by  Cunningham.  The  record  shows  that  the  timber- 
culture  entryman  made  no  improvement  on  the  tract  whatever,  and  in 
fact  never  went  into  possession  thereof,  nor  planted  any  trees^  and  his 
entry  was  relinquished  on  February  23, 1889. 

On  June  24, 1890,  you  held  that  that  part  of  the  cash  entry  of  Milne 
conflictiug  with  the  prior  entry  of  Cunningham  is  ^^  illegal  and  cannot 
be  confirmed  by  this  office,  unless  he  makes  an  affidavit  stating  that  he 
was  ignorant  of  the  true  status  of  this  land  at  the  date  of  his  entry." 

Milne  has  appealed  from  your  judgment  to  this  Department,  and  has 
filed  his  own  affidavit  and  a  certificate  of  the  register  and  receiver  ot 
the  land  office^  his  affidavit  showing  that  he  purchased  in  good  faith^ 
and  that  the  records  of  the  local  land  office  did  not  disclose  the  fact 
that  a  prior  entry  had  been  allowed  for  any  part  of  the  land  included 
in  his  cash  entry,  and  the  statement  of  the  register  and  receiver  corrob- 
orating his  affidavit  as  to  what  the  records  of  their  office  show. 

The  cancellation  of  the  entry  of  Cunningham  removes  all  adverse 
claims  to  the  land,  pnd  leaves  the  settlement  of  the  matter  between  the 
government  and  Milne. 

It  is  quite  evident  that  the  entry  of  Cunningham  segregated  the  tract 
covered  by  it  &om  the  public  domain,  so  long  as  it  remained  uncanceled. 
However,  since  the  timber-culture  entry  has  been  canceled,  and  as  no 
adverse  claims  exist,  the  case  may  properly  be  referred  to  the  board  of 
equitable  adjudication  for  confirmation. 

Rule  19,  of  the  rules  for  the  government  of  this  board,  provides  that — 
"All  entries  made  upon  land  appropriated  by  entry  or  selection  but 
which  entry  or  selection  was  subsequently  canceled  for  illegality,''  may 
be  referred,  etc. 

In  the  absence  of  an  adverse  claim  the  entry  of  Milne,  though  partly 
included  within  the  prior  timber-culture  entry  of  Cunningham,  may  be 
submitted  to  said  board,  inasmuch  as  the  timber-culture  entry  is  shown 
to  have  been  canceled  upon  the  abandonment  and  relinquishment  of 
the  entryman,  and  the  good  faith  of  Milne  is  shown.  Frank  V.  Hol- 
ston  (7  L.  D.,  218);  Delbridge  v.  Florida  Railway  and  Navigation  Com- 
pany (8  L.  D.,  410) ;  Edward  Riley  (9  L.  D.,  232) ;  St.  Paul,  Minneapolis 
and  Manitoba  Ry.  Co.  v,  Listoe  (9  L.  D.,  634). 

Your  decision  is  modified  accordingly. 
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bbpaxment— tbak8ferse— act  of  june  16,  1880. 

Adolph  Emebt. 

The  only  penon  qualified  to  apply  for  repayment  under  section  2,  act  of  June  16, 
1880,  ifl  the  one  in  whom  the  title  to  the  land  is  vested  at  the  date  of  the  can- 
cellation of  the  entry,  or  the  heirs  of  such  party. 

Secretary  Noble  to  First  Comptroller  Matthews,  January  25, 1692. 

I  am  in  receipt  of  your  letter  of  January  2, 1892,  calling  my  atten- 
tion to  the  application  of  Adolpli  Emert  final  grantee  of  Jane  Hamil- 
ton,  for  the  repayment  of  the  fees  and  commissions  ($14)  paid  by  said 
Hamilton  on  her  homestead  entry,  together  with  the  purchase  money 
(200)  paid  on  the  said  commuted  homestead  cash  entry,  at  Huron,  South 
Dakota. 

These  entries  were  canceled  July  17, 1885,  for  insufficiency  of  resi- 
dence and  improvement.  Two  years  thereafter  on  July  26, 1887,  Ham- 
ilton transferred  her  interest  in  the  land  by  quit  claim  deed  to  Hans 
Griebling  for  $200,  subject  to  a  mortgage  of  $225,  given  by  Hamilton 
soon  after  making  her  cash  ^itry.  On  August  26, 1888,  GriebUng 
transferred  his  interest  by  warranty  deed  to  Basil  J.  Templeton,  con- 
sideration $100,  and  on  September  8, 1891,  Templeton  transferred  his 
interest  to  the  applicant  Eiuert  by  quit  claim  deed,  consideration  $200. 

In  the  meantime,  viz.,  on  July  22, 1800,  one  Eobert  M.  Snyder  made 
cash  entry  and  payment,  $200,  for  the  land.  You  call  attention  to  the 
flEtct  that  Hamilton  transferred  her  interest  in  the  land  after  the  date  of 
cancellation  of  her  entry,  and  say. 

Could  Jane  Hamilton  sell,  assign  or  transfer  any  interest  in,  or  title  to,  this  land, 
after  her  entry  was  canceled  by  the  United  States  f  Is  not  such  a  sale  or  assignment 
of  a  claim  prohibited  by  section  8477,  Revised  Statutes,  U.  S.  f  Does  not  section  2 
of  the  act  of  June  16, 1880  (21  Stat.,  287),  mean  tLut  repayment  shall  be  made  to  the 
entryman,  his  heirs  or  legal  assigns,  who  have  the  legal  title  to  and  possession  of, 
the  land  at  the  time  the  original  entry  is  canceled. 

Section  two  of  ihe^  act  of  June  16, 1880,  provides, 

In  all  cases  where  homestead  or  timber  culture  or  desert  land  entries  or  other  en- 
tries of  public  lands  have  heretofore  or  shall  hereafter  be  canceled  for  couflict,  or 
where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and  cannot  be  con- 
firmed, the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase 
money  and  excees  paid  upon  the  same. 

I  think  it  was  clearly  the  intention  of  Congress  that  money  paid  on 
entries  of  public  lands  should  be  returned  in  the  absence  of  fraud, 
where  said  entries  were  erroneously  allowed  and  can  not  be  confirmed, 
and  the  entry  in  question  appears  to  be  of  that  class.  The  government 
has  reso  Id  the  land  and  received  the  purchase  price  provided  by  law, 
and  it  can  not  be  presumed  that  it  desires  to  retain  double  that  amount. 
The  important  question  to  be  determined  is,  who  is  entitled  to  receive 
the  money  returned  by  the  government? 


102  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS, 

It  is  clear  that  after  the  cancellation  of  the  entry^  the  entryman  has 
no  right  to  the  land  that  he  can  sell  or  dispose  of.  It  is  equally  clear 
that  on  the  cancellation  of  an  entry  under  the  conditions  prescribed  in 
the  statute,  a  claim  against  the  government  for  the  repayment  of  the 
purchase  money  and  fees  and  commissions  is  created,  and  the  statute 
declares  that  said  payment  shall  be  made  to  the  entryman  or  his  heirs 
or  assigns  but  it  is  clear  that  the  statute  contemplated  as  assigns  only 
those  who  became  such  while  the  entryman  had  an  interest  in  the  land, 
or  in  other  words  assigns  prior  to  the  date  of  the  cancellation  of  the 
entry.  In  the  case  under  consideration  there  had  been  no  sale  of  the 
land  prior  to  the  date  of  cancellation  and  the  title  at  that  date  was  in 
Hamilton,  and  as  a  consequence  she  was  and  is  the  holder  of  the  claim 
against  the  government  for  the  repayment  of  the  purchase  money. 
Under  the  provisions  of  section  3477,  Bevised  Statutes,  this  claim  in  its 
present  condition,  could  not  be  transferred. 

In  the  case  now  before  me,  I  am  satisfied,  upon  further  consideration, 
that  repayment  should  not  be  made  to  the  present  applicant,  but  that 
the  only  party  qualified  under  the  statute  to  make  the  application  is  the 
one  in  whom  the  title  was  vested  at  the  date  of  the  cancellation  of  the 
entry,  or  her  heirs. 

I  would  request  that  you  return  the  case  to  this  Department  in  order 
that  proper  disposition  of  the  same  may  be  made. 


RIGHT  OF  WAT— STATION  GROUNDS. 

Busk  Tunnel  Railway  Co. 

A  plat  of  station  grounds  will  not  be  approved  where  said  grounds  are  so  locat'Cd  as 

to  exclude  access  to  public  lands  not  included  therein. 

Secretary  Ifohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  January 

28^  1892. 

I  have  at  hand  the  letter  of  the  19th  instant  firom  the  Acting  Com- 
missioner of  the  General  Land  Office,  submitting,  and  recommending 
the  approval  of,  a  plat  filed  by  the  Busk  Tunnel  Railway  Company  un- 
der the  provisions  of  the  right  of  way  act  of  March  3,  1875,  showing  a 
tract  of  twenty  acres  of  laud  in  Colorado  selected  for  station  purposes. 

The  line  of  the  road  of  this  company,  where  the  tract  in  question  is 
located,  rims  in  close  proximity  to  that  of  the  Colorado  Midland  Rail- 
way Company,  It  also  runs  to  and  along  the  shore  of  Lake  Ivanhoe. 
The  selection  is  so  made  that  in  connection  with  the  lake  shore,  the 
right  of  way  of  the  Colorado  Midland  Railway  Company  and  its  own 
right  of  way  the  company  inclose  several  tracts  of  public  land.  Access 
to  these  tracts  can  be  gained  only  by  crossing  right  of  way  already 
granted  or  by  water  communication. 

The  approval  of  this  plat  would,  therefore,  practically  secure  to  the 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  103 

company  the  use  of  lands  additional  to  the  proposed  station  grounds 
without  authority  of  law  and  by  the  quasi  countenance  of  the  Depart- 
ment. It  would  virtually  place  an  obstruction  in  the  way  of  the  ac- 
quisition of  these  tracts  of  public  lands,  by  those  so  inclined,  neither 
contemplated  nor  permissible  under  the  right  of  way  act  nor  under  the 
general  land  laws. 

I  do  not  deem  it  proper  to  contribute  to  such  results  and  return  the 
plat  herewith  unapproved. 

My  present  action  is  in  harmony  with  that  taken  on  the  plat  filed  by 
the  Continental  Railway  and  Telegraph  Company  and  returned  to  you 
without  approval  with  letter  of  July  31, 1891, 13  L.  D.  111. 


RAIL.ROAI>    GRANT— BEL.lNQtnSHMKNT— ACT  OF  JUNB  15,  1880. 

Florida  Central  and  Peninsular  R.  R.  Co.  v.  Carter. 

The  TelinqiiiBhment  of  Jnne  25,  1881,  filed  by  the  g^ntee  under  the  act  of  May  17, 
1856,  was  for  the  benefit  of  bona  fide  settlers,  and  an  entryman  who  in  fact  never 
effected  a  settlement  is  not  entitled  to  invoke  the  protection  of  said  relinquish- 
ment. 

The  right  of  parchase  under  section  2,  act  of  June  15, 1880,  extends  only  to  entries 
of  land  "properly  subject  to  such  entry,''  and  does  not  include  an  entry  of  land 
previously  withdrawn  in  aid  of  a  railroad  grant. 

Secretary  XobU  to  the  Commissioner  of  the  Oeneral  Land  Office,  January 

J27, 1892. 

I  have  considered  the  appeal  by  the  Florida  Central  and  Peninsular 
Railroad  Company  from  your  decision  of  April  28, 1890,  rejecting  its 
claim  to  lots  11  and  12,  Sec.  7,  T.  12  8.,  R.  23  B.,  Gainesville  land  dis- 
trict, Florida. 

The  facts  in  the  present  case  are  as  follows: 

On  October  23,  1876,  Stephen  D.  Carter  made  homestead  entry  Fo. 
4225,  for  the  above  described  tract,  which  entry  was  canceled  Novem- 
ber 21,  1885,  for  failure  to  make  proof  within  the  time  limited  by  law. 

On  December  4, 1885,  he  was  permitted,  however,  to  purchase  the 
land  under  the  second  section  of  the  act  of  June  15, 1880  (21  Stat.,  237), 
and  cash  certificate  !N'o.  10,831  was  issued  upon  such  purchase. 

Your  decision  appealed  from  holds  as  follows : 

Said  company's  Telinqulshmont  "in  faror  of  all  actual  hona  fide  settlers  who 
made  improyements  prior  to  the  16th  day  of  March,  1881/'  protects  the  homestead 
entry  of  Mr.  Carter^  inasmuch  as  it  appears  to  have  heen  properly  allowed  and  was 
of  record  voidi  prima  facie  valid  at  the  date  of  snch  relinquishment. 

This  tract  is  within  the  primary  limits  of  the  grant  to  the  State  of 
Florida  under  the  act  of  May  17, 1856  (11  Stat.,  15),  to  aid  in  the  con- 
struction of  a  railroad  <^  from  Amelia  Island,  on  the  Atlantic,  to  the 
waters  of  Tampa  Bay,  with  a  branch  to  Cedar  Key,  on  the  Gulf  of 
Mexico,"  under  which  the  appellant  lays  claim  to  this  land. 
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On  December  14,  I860,  a  map  showing  the  location  of  this  road  was  | 

filed  in  your  office,  which  map  wa^  returned  for  the  purpose  of  procur- 
ing and  attaching  thereto  the  certificate  of  the  governor  of  Florida,  as 
evidence  that  it  was  filed  by  authority  of  the  State. 

This  map  was  never  re-filed,  but  a  duplicate  map  was  approved  by 
Mr.  Secretary  Schurz,  by  his  decision  of  January  28,  1881,  and  the 
order  of  withdrawal,  directed  in  the  same  decision,  was  made  March 
16, 1881,  and  received  at  the  local  office  the  26th  of  that  month. 

The  question  as  to  the  effect  of  the  filing  of  the  map  of  1860  was 
considered  by  Mr.  Secretary  Teller  (2  L.  D.,  661),  where  it  was  held 
that  said  map  "was  valid  and  sufficient  to  fix  and  locate  definitely  the 
line  of  the  road,  and  to  bring  home  to  the  Interior  Department  notice 
of  such  location,"  and  "that  a  legislative  withdrawal  followed  the  filing 
of  that  map.    Yan  Wyck  v.  Knevals,  106  U.  S.,  360." 

It  will  therefore  be  seen  that  this  tract  was  withdrawn  from  entry 
on  December  14, 1860,  and  as  the  grant  was  never  forfeited,  it  could 
not  thereafter  be  entered  without  permission  or  license  from  the  com- 
pany. 

It  is  unnecessary  to  here  recite  all  the  facts  and  circumstances  lead- 
ing to  the  execution  of  certain  general  relinquishments,  in  favor  of 
actual  settlers,  by  the  railroad  companies  claiming  this  grant  through 
the  State;  suffice  it  to  say  that  two  such  relinquishments  have  been 
filed.  The  first,  dated  April  1, 1876,  was  of  such  lands  "as  may  be 
found  by  the  general  land  department  at  Washington  to  be  occupied 
by  actual  settlers  who  may  be  entitled  to  equitable  relief  up  to  Decem- 
ber 13, 1875."    The  second,  dated  June  25, 1881,  is  as  follows: 

In  due  consideration  of  all  the  circumstances;  the  company  has  decided  to  extend 
tlic  relinquishment  or  waiver  heretofore  made  to  actual  bona  fide  settlers  who  made 
improvements  prior  to  the  16th  day  of  March,  1881,  upon  which  day  your  instruc- 
tions were  issued  to  the  local  land  office.  The  Department  can  accordingly  apply 
this  waiver  or  relinquishment  in  its  action  upon  the  cases  of  aU  such  actual  settlers 
who  shall  have  entitled  themselves  to  patents. 

From  the  above  it  is  apparent  that  Carter  was  not  included  in  the 
first  relinquishment;  hence,  at  the  date  of  his  entry,  October  23, 1876, 
there  was  no  authority  for  the  allowance  of  the  same,  and  the  mere  fact 
that,  at  this  time,  the  rights  of  the  company  undei*  its  location  of  18C0 
were  disregarded,  does  not  affect  the  position  above  stated. 

The  second  section  of  the  act  of  June  16,  1880  {supra),  provides: 

That  persons  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands* 

properly  subject  to  such  entry may  entitle  themselves  to  said  lands  by 

paying  the  government  price  therefor. 

The  condition  upon  which  this  privilege  is  given  is,  that  the  lands  at 
the  date  of  the  entry  were  "  properly  subject  to  such  entry," 

This  was  not  the  condition  here,  and  I  am  therefore  of  the  opinion 
that  the  allowance  of  the  purchase  under  said  act  was  error,  and  that 
the  same  should  be  canceled. 

As  to  the  effect  of  the  relinquishment,  executed  by  the  company  in 
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1881,  upon  its  cMm  to  this  land,  I  am  of  the  opinion  that  had  Garter 
been  a  bona  fide  settler,  the  same  wonld  have  been  e£feotive  in  his  favor; 
but,  from  his  own  statement,  he  did  not  live  npon  the  land,  merely  hav- 
ing it  cultivated  for  one  year,  and  with  the  cancellation  of  his  entry 
any  claim,  as  against  the  grant,  was  at  an  end.  In  other  words,  the 
relinquishment  of  1881  did  not  include  Garter's  entry. 

This  is  not  in  conflict  with  the  holding  in  the  case  of  the  Northern 
Pacific  Bailroad  Gompany  v.  Munsell  (9  L.  D.,  237),  wherein  it  was  held 
that  a  relinquishment  under  the  act  of  June  22, 1874  (18  Stat.,  194), 
relieves  the  land  included  therein  from  all  claim  on  the  part  of  the  rail- 
road company. 

In  that  case  but  one  tract  was  described,  and  by  such  description  the 
relinquishment  became  absolute,  as  it  was  made  by  the  company  with 
a  knowledge  of  the  status  of  the  land  therein  described. 

Here  the  relinquishment,  or  waiver,  is  general,  and  the  character  of 
the  claims  included  is  clearly  described.  It  must  therefore  first  be 
shown  that  the  condition  exists,  before  it  can  be  held  that  the  relin- 
quishment applies. 

The  statement  by  Garter,  before  referred  to,  relative  to  his  settle- 
ment upon  this  tract  was  made  in  response  to  a  call  from  your  office 
for  a  corroborated  affidavit  by  Garter  showing  date  of  settlement,  dura- 
tion of  residence,  nature  and  extent  of  improvements  and  cultivation, 
and  entire  connection  with  the  land.  As  against  Garter,  I  am  of  the 
opinion  that  he  would  be  bound  thereby,  but  it  is  not  my  intention  to 
make  such  an  award  of  this  land,  as  will  preclude  any  other  person, 
claiming  an  interest  therein,  from  showing  by  competent  evidence  that 
Garter's  claim  was  such  as  would  be  protected  by  the  relinquishment 
of  the  company. 

Tour  decision  is  accordingly  reversed. 


MINING  CLAIM— NOTICE— RIGHT  OF  WAY  ACT. 

Eugene  McGabtht. 

The  pnbllBhed  notice  of  application  is  sufficiently  definite,  in  the  matter  of  showing 
the  connection  of  a  mining  claim  with  the  public  survey,  where  it  identifies 
said  claim  by  connecting  the  same  with  a  corner  of  a  patented  townsite,  which 
is  also  the  confer  of  a  patented  plaoer  claim,  both  of  which  are  connected  with 
a  United  States  mineral  monument. 

A  mining  claim  in  conflict  with  a  prior  grant  to  a  railroad  company  for  station  pur- 
poses may  pass  to  patent  subject,  however,  to  the  right  of  occupancy  by  the 
company  as  to  the  part  in  conflict. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  Land  Office^  January 

27^  1892. 

On  October  27, 1885,  Engene  McCarthy  and  Knut.  Benson  located 
the  Kendall  Mountain  Placer  Claim  on  nnsurveyed  land  in  Animas 
mining  district,  San  Juan  county,  Colorado,  containing  27.96  acres^ 
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which  was  recorded  Kovember  2, 1885,  in  book  D  1.  page  375,  of  the 
records  of  said  county.  On  February  13, 1886,  said  Benson  conveyed 
his  interest  in  said  claim  to  said  McCarthy. 

On  March  30, 1886,  said  McCarthy  made  application  at  the  Durango 
land  office  for  a  patent  for  said  claim. 

The  register  ordered  the  following  notice  of  said  application  to  be 
published  in  a  weekly  newspaper  for  ten  consecutive  weeks,  beginning 
April  3, 1886,  and  ending  June  5, 1886,  which  was  so  published  in  the 
*^  Silverton  Democrat" — 

Mining  application,  No.  687. 

Ukfted  Statbs  Land  Officb, 
.    Durango,  Colo.,  March  SO,  1886. 

Notice  is  hereby  given  that  Eugene  McCarthy,  whose  post-office  address  is  Silver- 
ton,  San  Juan  county,  Colorado,  has  this  day  filed  his  application  for  a  patent  for 
the  Kendall  Mountain  Placer  claim,  situated  in  Animas  mining  district,  San  Juan 
county,  Colorado,  and  known  and  designated  by  the  field  notes  and  official  plat  on 
file  in  this  office  as  Lot  No.  2468  on  the  unsurveyed  domain,  and  being  more  particu- 
larly described  as  follows,  to  wit : 

Beginning  at  Cor.  No.  1  a  post  marked  1x2468,  whence  KendaU  mountain  bears  8 
34^  12'  E,  Bear  mountain  bears  S  73<^  40'  W,  Red  peak  bears  N  33^  40^  W.^  cor.  No.  11 
townsite  of  Silverton,  which  is  also  cor.  No.  6,  survey  No.  601  Clemmons,  et  al. 
placer  bears  S  39^  5'  W.  352  ft.  Thence- Var.  14°  35'  E.— S  39^^  5'  W.  1100  feet  to 
cor.  No.  2,  a  post  marked  2x2468.  Thence  S  58^  20^  £.  10  LO  ft.  to  cor.  No.  3,  a 
post  marked  3x2468.  Thence  N  34^  6'  E,  1460  ft.  to  cor.  No.  4,  a  post  marked  4x2468. 
Thence  N  79^  55'  W,  1000  ft.  to  place  of  beginning. 

Area — containing  27.96  acres. 

Said  EeudaU  Mountain  Placer  claim  is  recorded  in  Book  D  1  page  375  of  the  rec- 
ords of  San  Juan  county,  Colorado. 

Adjoining  claims,  Silverton  townsite  and  survey  No.  601  Clemmons  et  al.  placer, 

Charles  C.  Clemmons,  et  al.,  claimants. 

D.  L.  SuBBTS,  Register. 
First  publication,  April  3,  1886. 

Last  publication,  June  5,  1886. 

IS'o  adverse  claim  was  filed  and  said  placer  claim  was  .entered  July 
14, 1886  (mineral  entry  ^o.  513),  and  final  receipt  and  certificate  were 
issued  to  said  McCarthy  for  said  claim,  designated  as  lot  Ko.  2468. 

On  July  23, 1886,  the  Denvei'  and  Rio  Grande  Railroad  Company 
filed  a  protest  against  the  issuance  of  a  patent  to  said  applicant  for  so 
much  of  said  placer  claim  ^^  bounded  and  described  in  United  States 
survey  No.  2468  as  is  included  within  the  following  limits,  to  wit "  : 

Beginning  at  comer  No.  2  of  the  Kendall  Mountain  Placer  (U.  S.  Survey  No.  2468) 
near  Silverton ;  thence  8  58^  20'  E.along  the  southerly  side  of  said  placer  a  distance 
of  165  feet,  more  or  less,  to  an  intersection  with  the  easterly  line  of  the  Denver  and 
Rio  Grande  Railroad  depot  grounds ;  thence  northeasterly  along  said  line  of  depot 
grounds  a  distance  of  715  feet,  more  or  less,  to  an  oak  post  at  the  northeast  corner 
of  said  depot  grounds ;  thence  northwesterly  164.59  feet  to  the  northeast  comer  of 
Silverton  townsite,  said  comer  heing  on  the  Une  between  comers  No.  1  and  No.  2 
of  aforesaid  Kendall  Mountain  Placer,  and  352  feet  southwesterly  firom  comer  No.  1 
thereof;  thence  S  39^  05'  W.  along  said  line  between  comers  .No.  1  and  No.  2  a  dis- 
tance of  748  feet,  more  or  less,  to  the  place  of  beginning;  containing  2.72  acres,  more 
or  less. 
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Said  protest  is  based  upon  the  ground  that  said  company  is  theowner 
and  possessor  of  said  2,72  acres,  as  part  of  twenty  acres  claimed  by 
said  company  for  station  and  depot  purposes,  under  the  act  of  Congress 
of  June  8, 1872  (17  Stat,  339),  granting  to  said  company  a  ^^  right  of 
way  over  the  public  domain,"  together  with  such  public  lands  adjacent 
thereto  as  might  be  needed  for  station  purposes,  ^<  not  exceeding  twenty 
acres  at  any  one  station." 

The  papers  were  transmitted  to  your  office. 

By  your  letter  of  December  27, 1888,  to  the  local  officers,  you  hold 
that  as  the  plat  and  field  notes  of  the  survey  of  said  placer  claim  de- 
scribe the  claim  as  being  connected  with  the  United  States  Silverton 
locating  monument,  by  a  line  from  a  corner  of  said  claim,  which  is 
omitted  from  said  published  notice,  the  latter  is  insufficient  to  put 
parties  on  their  guard  who  might  desire  to  file  adverse  claims,  and  you 
directed  a  republication  and  posting  of  an  amended  notice.  You  also 
held  that  ^^  as  said  placer  claim  was  not  located  until  October  27, 1885, 
more  than  two  years  after  the  copy  of  the  station  plat  was  received  at 
your  office,  the  land  was  clearly  subject  to  the  right  of  occupation  for 
station  puri>oses.''  You  also  directed  that  claimant  be  notified  of  his 
right  of  appeal. 

An  appeal  was  filed  in  the  local  office  April  22, 1890^  by  C.  M.  Frazier, 
as  attorney  for  the  claimant. 

The  specifications  of  error  allege  that  said  decision  is  erroneous, 
among  other  reasons,  because, — 

iBt— That  said  KendaU  Mountain  Placer  claim  is  tied  to  comer  No.  11^  townsite  of 
Silverton,  and 

2nd — It  is  tied  to  corner  No.  6  of  the  Clemmons  &t  aZ.  placer  claim;  both  of  which 
are  patented  and  tied  to  the  U.  S.  government  monument,  for  this  reason,  the  claim 
is  connected  with  certain  comers  of  the  townsite  o  f  Silverton,  Colo.,  and  the  Clem- 
mons et  al.^  placer,  which  corners  are  themselves  connected  by  course  and  distance 
to  U.  S.  mineral  monument. 

By  your  letter  of  May  5,  1890,  you  declined  to  entertain  said  appeal, 
and  held  said  entry  for  cancellation.  An  appeal  from  this  decision  was 
duly  taken  and  the  case  is  now  brought  before  me,  and  all  questions 
arising  upon  the  whole  record  can  now  be  determined  upon  their  merits. 

The  principal  question  in  the  case  is  whether  or  not  the  published 
notice  sufQciently  described  the  placer  claim  to  comply  with  the  law 
and  regulations.  Section  2325,  Eevised  Statutes  of  the  United  States, 
requires  the  claimant  of  a  mining  claim  to  file  with  the  register  a  cer- 
tificate of  the  surveyor-general  "  that  the  plat  is  correct,  with  such 
farther  description  by  such  reference  to  natural  objects,  or  perma- 
nent monuments,  as  shall  identify  the  claim,  and  fiimish  an  accurate 
description  to  be  incorporated  in  the  patent,"  and  the  register  is  di- 
rected to  ^'  publish  a  notice  that  such  application  has  been  made." 

The  object  of  publishing  a  notice  is  to  afford  all  parties  claiming  ad- 
versely an  opportunity  to  present  their  claims,  and  therefore  the  notice 
should  sufficiently  ^^  identify"  the  claim  for  that  purpose. 
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With  this  end  in  view  the  regolations  of  the  Department  (Mining 
Circular  1889,  page  22,  Sec.  43)  require  the  surveyor-general  to 

describe  the  locus  of  tbe  claim  with  reference  to  the  lines  of  public  surveys  by  a  line 
connecting  a  comer  of  the  claim  with  the  nearest  public  comer  of  the  United  States 
surveys,  unless  such  claim  be  on  unsurveyed  lands  at  a  remote  distance  from  sach 
public  corner,  in  which  latter  case  the  reference  by  course  and  distance  to  perma- 
nent objects  in  the  neighborhood  will  be  a  sufficient  designation  by  which  to  fix 
the  locM  until  the  public  surveys  shall  have  been  closed  upon  its  boundaries. 

In  this  case  the  claim  was  connected  to  a  corner  of  a  townsite,  which 
was  also  a  corner  of  a  placer  claim,  both  of  which  were  patented  and 
connected  with  a  United  States  mineral  monument.  Was  such  a  con- 
nection sufficient  to  "identify''  the  claim? 

In  Alta  Mill  Site  (8  L.  D,,  195),  it  was  held  that  the  survey  of  the 
mill  site  need  not  be  connected  with  a  mineral  monument,  or  comer  of 
the  public  surveys,  if  connection  be  shown  with  the  lode  claimed  in 
conjunction  therewith.  Such  secondary  connection  of  the  mill-site 
througli  the  survey  of  the  mining  claim  was  held  sufficient  in  law. 

It  appears  by  the  report  of  the  deputy  surveyor-general  on  file  in  the 
papers  of  this  case,  that  "The  natural  center  of  trade  is  the  town  of 
Silverton,  a  i)lace  of  fifteen  hundred  inhabitants,  which  adjoins  this 
claim  on  the  west." 

In  case  of  the  Emperor  Wilhelm  Lode  (5  L.  D.,  685),  the  survey  of 
the  claim  was  connected  with  a  comer  of  the  George  M.  Tibbets  lode, 
and  bounded  by  the  Wyoming  lode  southwesterly,  and  it  was  said — "It 
does  not  appear  that  the  Wyoming  lode  ever  went  to  entry,  and  the 
George  M.  Tibbets  lode  was  not  patented  until  March  6, 1884:,"  or  after 
the  notice  which  was  given  December  26 j  1882.  Here  the  implication 
is  that  if  the  Tibbets  lode  had  been  patented  when  the  notice  was  given 
it  would  have  been  sufficient. 

Surveys  of  townsites  and  mining  claims  are  made  under  public 
authority  by  virtue  of  acts  of  Congress,  and  are  therefore  official  sur- 
veys of  the  United  States,  and  certainly  when  they  are  patented,  such 
surveys  are  an  official  part  of  the  patents  and  may  then  be  said  to  be 
public  surveys  of  the  United  States,  within  the  contemplation  of  the 
law  requiring  the  survey  of  mining  claims  to  be  connected  with  such 
"  public  surveys.'' 

A  survey  of  a  mining  claim  is  "  incorporated  "  in  the  patent  by  law. 
It  is  then  finally  and  permanently  fixed  and  determined  beyond  possi- 
bility of  alteration.  The  patent  is  a  quit-claim  deed  from  the  United 
States,  and  is  recorded  upon  its  public  records,  and  is  notice  to  the 
world  of  all  it  contains.    The  same  is  true  of  a  patent  of  a  townsite. 

In  this  case  the  protestant  recognizes  the  survey  of  this  placer  claim 
as  a  legal  survey,  and  bases  the  survey  of  said  2.72  acres  upon  it,  and 
there  is  no  pretense  that  any  one  was  misled  by  the  notice,  or  preju- 
diced by  the  omission  of  the  notice  to  refer  to  the  Silverton  monument. 
The  notice  refers  to  Kendall  mountain  and  Bear  mountain,  which  are 
natural  monuments,  and  states  that  the  claim  adjoins  the  Silverton 
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towiuute  and  theGlemmons  placer^  and  connects  the  survey  to  a  comer 
of  both  which  would  naturally  be  a  well-known  corner  in  that  neighbor- 
hood. The  omission,  if  there  was  one,  was  technical  rather  than  mate- 
rial, and  was  that  of  the  register,  for  which  the  claimant  is  not  respon- 
sible, and  as  his  good  faith  is  apparent,  and  he  has  complied  with  the 
law,  he  should  not  be  put  to  the  expense  and  delay  of  a  new  publication 
and  posting  of  an  amended  notice. 

The  grant  to  the  railroad  company  referred  to  in  the  protest  was  a 
grant  inpresmti,  subject  to  the  limitations  mentioned  in  said  act.  The 
supreme  court  held  in  Eailroad  Company  v.  Baldwin  (103  U.  S.,  426, 
430),  in  relation  to  a  similar  grant,  as  foUows: 

We  are  of  opiaiou,  therefore,  that  aJl  persons  acquiring  any  portion  of  the  pnhlio 
lands,  afler  the  passage  of  the  act  in  question,  took  the  same  subject  to  the  right  of 
way  conferred  by  it  for  the  proposed  road. 

The  question  arises  what  is  the  extent  of  the  right  of  way  granted  in 
this  case?  It  is  alleged  in  the  protest  that  the  railroad  company  ''  is 
the  legal  owner ''  of  the  2.72  acres  in  dispute.  But  there  is  no  founda- 
tion for  this  contention.  On  the  contrary,  the  mineral  claimant  <<  is  the 
legal  owner  ^  of  the  fee  of  the  land,  subject  only  to  the  easement  in 
favor  of  the  company  for  the  particular  use  and  occupation  speciiied  in 
the  grant.     The  language  of  the  act  is. 

That  the  right  of  way  oyer  the  public  domain,  one  hundred  feet  in  width  on  each 
side  of  the  tract,  together  with  such  public  lands  adjacent  thereto  as  may  be  needed 
for  depots,  ahops,  and  other  buildings  for  railroad  purposes,  und  for  yard  room  and 
aide  tracks,  not  exceeding  twenty  acres  at  any  one  station  ....  bo,  and  the 
same  are  hereby,  granted  and  confirmed  unto  the  Denver  and  Sio  Grande  Railway 
Company. 

It  is  evident  that  this  is  a  grant  of  a  right  of  way  to  said  Company 
over  so  much  of  the  twenty  acres  "  as  may  be  needed  "  for  the  purposes 
specified.  The  company,  under  these  limitations  in  its  grant,  is  not  au- 
thorized to  use  the  twenty  acres  for  any  other  business  or  purpose  than 
as  above  specified,  and  this  use  is  to  be  measured  by  its  "  need."  If 
the  land  in  dispute  is  not  "  needed  "  by  the  Company  for  the  specified 
purposes,  then  the  mineral  claimant  can  mine  the  soil  and  take  there- 
from the  minerals  which  belong  to  him,  without  infringing  upon  the 
grant  to  the  company.  If  the  company  does  not  actually  nse  the  land 
in  dispute  for  station  purposes,  then  it  will  be  presumed  not  to  "  need" 
it,  and  so  long  as  this  non-user  continues  the  mineral  claimant  can  use 
it  for  any  purpose  he  pleases,  provided  he  does  not  thereby  interfere 
with  any  present  or  prospective  use  that  may  be  needed  by  the  com- 
pany. If  the  company  should  at  any  time  abandon  the  occupancy  of 
the  land,  or  should  its  right  of  way  be  lost  or  destroyed,  the  title  of  the 
mineral  claimant  thereto  would  become  free  and  unrestricted. 

In  the  Kansas  Central  Eailway  Company  v.  AUen  (22  Kansas,  28»"5, 
293),  it  is  said  that  the  proprietor  of  the  soil,  over  which  the  railroad 
company  has  an  easement,  '^  retains  the  fee  of  the  land,  and  his  right  to 
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the  land  for  every  purpose  not  incompatible  with  the  rights  of  the  rail- 
road company.  Upon  the  discontinuance  or  abandonment  of  the  right 
of  way,  the  entire  and  exclusive  property  and  right  of  enjoyment  revest 
in  the  proprietor  of  the  soil,"    Upon  page  296  it  is  Turttier  said, — 

It  is  onr  opinion  that  it  is  a  question  of  fact,  not  of  law,  whether  the  neceeeities 
of  the  railroad  demand  ezclnsiye  occupancy  for  its  purposes,  and  what  use  of  the 
property  by  the  owner  is  a  detriment  to,  or  inteference  with,  the  rights  of  the  road. 

And  this  question  of  fact,  if  it  should  ever  arise,  would  have  to  be  de- 
termined by  the  courts. 
The  protest  alleges  that 

at  the  time  the  said  land  was  located  upon  and  selected  by  said  Denver  and  Kio 
Grande  Railway  Company,  and  approved  and  set  apart  by  the  United  States  for 
said  company  by  the  Honorable  Secretary  of  the  Interior,  the  same  was  not  known 
to  be  valuable  for  minerals. 

This  allegation  is  substantially  found  to  be  true  in  your  letter  of 
December  27, 1888,  in  which  you  say, 

As  said  placer  claim  was  not  located  until  October  27, 1885,  more  than  two  years 
after  the  copy  of  the  station  plat  was  received  at  your  office,  the  land  was  dearly 
subject  to  the  right  of  occupation  for  station  purposes. 

It  is  said,  in  Railway  Company  v.  Ailing  (99  U.  S.  463,  475), 

The  intention  of  Congress  was  to  grant  to  the  company  a  beneficial  easement 
in  the  particular  way  over  which  the  designated  routes  lay,  capable,  however,  of  en- 
joyment only  when  the  way  granted  was  actually  located,  and  in  good  faith  appro- 
priated for  purposes  contemplated  by  the  charter  of  the  company,  and  the  net  of 
Congress.  When  such  location  and  appropriation  were  made,  the  title,  which  was 
previously  imperfect,  acquired  precision,  and  by  relation  took  effect  as  of  the  date 
of  the  grant. 

The  mineral  claimant  must  therefore  take  the  land  in  dispute  (2.72 
acres)  subject  to  the  right  of  occupation  by  said  company  for  station 
purposes.  It  was  held  in  Dakota  Central  Railroad  Company  v,  Downoy 
(8  L.  B.,  115, 120),  that  any  patent  granted  "  which  should  include  a 
portion  of  this  grant  to  the  railroad  company,  must  therefore  be  subject 
to  that  grant,  because  the  grant  is  already  perfect  and  complete." 

Patent  may  issue  to  said  McCarthy  therefore  for  said  placer  clainiy 
but  subject,  as  to  that  part  in  conflict,  to  the  right  of  occupation  by 
said  company  for  station  purposes. 

Your  judgment  is  modified  accordingly. 
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RAIIiBO AD  GB ANT— INDEMNITT-SELEOTIOlfr-  FINAL  PBOOF. 

SoTiTHEEN  Pacific  B.  B.  Co.  v.  Stillman. 

A  timber  culture  entry  of  land  withdrawn  for  indemnity  purposes  is  no  bar  to  the 

company's  right  of  selection  if  exercised  before  the  revocation  of  the  withdrawal 

becomes  effective. 
An  entry  should  not  be  allowed  of  land  while  a  case  involving  the  right  thereto  is 

pending  on  appeal. 
Special  notice  of  intention  to  submit  final  proof  should  be  given  a  railroad  company 

where  the  land  is  embraced  within  a  pending  indemnity  selection. 
An  entry,  though  irregularly  allowed,  should  not  be  canceled  without  giving  the 

entryman  an  opportunity  to  be  heard  in  its  defense. 

Secretary  IToble  to  the  Commissioner  of  the  General  La/nd  Offloe^  Jcmuary 

26j  1892. 

I  have  considered  the  case  of  the  Southern  Pacific  Eailroad  Company 
t?.  Edith  A.  StiUman  on  appeal  by  the  former  from  your  decision  of 
April  22, 1890  rejecting  its  application  to  select  as  indemnity  the  SW 
J  of  Sec.  5,  T.  17  S.,  E.  16  E.,  M.  B.  M.,  Visalia,  Oalifomia,  land  dis- 
trict. 

This  tract  is  within  the  indemnity  limits  of  the  grant  of  July  27, 1866, 
(14  Stat.,  292)  to  the  Southern  Pacific  Eailroad  Company,  and  is  within 
the  limits  of  the  withdrawal  of  March  19, 1867. 

On  March  24, 1887,  while  said  order  of  withdrawal  was  still  in  force, 
one  George  Herring  was  allowed  to  make  timber  culture  entry  for  said 
tract  of  land.  The  order  of  withdrawal  was  revoked  by  order  of  August 
15, 1887  (6  L.  D.,  92)  it  being  said: 

The  order  of  reyocation  herein  directed  shaU  take  effect  as  soon  as  issued,  but  fil- 
ings and  entries  of  the  lands  embraced  therein  shall  not  be  received  until  after  giy- 
ing  notice  of  the  same  by  public  advertisement  for  a  period  of  thirty  days,  it  being 
the  intention  of  this  order  that,  as  against  actual  sottlemeut  hereafter  made,  the  or- 
ders of  the  Department  withdrawing  said  lands  shall  no  longer  be  an  obstacle. 
Rights  heretofore  attaching  both  of  the  company  and  of  settlers,  will  be  decided  ac- 
cording to  the  facts  in  each  case. 

Notice  was  given  under  this  order  fixing  November  16, 1887,  as  the 
day  on  which  filings  and  entries  might  be  made  for  lands  within  the 
limits  of  such  withdrawal. 

In  the  meantime,  on  October  4,  the  railroad  company  had  presented 
its  application  to  make  selection  of  the  tract  here  in  question  as  indem- 
nity. This  application  was  rejected  by  the  local  officers,  on  the  ground 
that  the  existence  of  Herring's  entry  prevented  such  selection,  from 
which  action  the  company  appealed.  While  this  appeal  was  pending 
undetermined  in  your  office,  Herring's  entry  was,  on  March  2, 1888, 
canceled,  but  whether  on  voluntary  relinquishment  or  for  other  reason 
is  not  shown  by  the  papers  now  before  me,  and  on  the  same  day  Edith 
A.  Stilhnan  wa-s  allowed  to  make  homestead  entry  for  the  land.  After- 
wards, and  while  the  caserwas  still  pending  in  your  office,  she  was  al- 
lowed to  submit  final  commutation  proof  without  giving  special  notice 
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to  the  railroad  company,  and  said  proof  was  accepted  and  final  certifi- 
cate issued  thereon  under  date  of  November  9,  1888.  On  April  23, 
1889,  the  railroad  company  filed  formal  protest  against  the  allowance 
of  Stillman's  commutation  entry. 

In  your  office  it  was  held  that  Herring's  entry,  by  the  order  of  revo- 
cation, was  relieved  from  conflict  with  the  railroad  claim,  and  being  of 
record  at  the  date  of  the  company's  application  to  select,  served  to 
defeat  it. 

It  is  clear  that  Herring's  entry  was  improperly  allowed,  and  that  it 
could  not  serve  to  defeat  an  indemnity  selection  made  by  the  company 
prior  to  the  time  the  order  of  revocation  became  effective.  While  said 
order  became  effective  for  the  protection  of  actual  settlers  as  of  the 
'date  it  was  issued,  it  did  not  become  effective  as  to  the  allowance  of 
filings  and  entries  until  the  expiration  of  the  prescribed  period  of  notice. 
The  language  of  the  order  above  quoted  clearly  shows  this.  That  order 
did  not,  in  any  way,  abridge  the  right  of  the  company  to  make  selec- 
tions, but  it  simply  removed  the  bar  that  had  prevailed  against  others 
acquiring  rights  to  said  lands.  The  railroad  company  had  a  right  to 
make  indemnity  selections  at  the  time  this  one  was  presented,  but  the 
allowance  of  entries  or  filings  was  prohibited  at  that  date.  jS'o  right 
depending  alone  upon  an  entry  could  be  acquired  during  the  time  the 
reception  of  such  an  entry  was  prohibited.  Herring  asserted  no  right 
as  an  actual  settler,  but  his  rights  dei>ended  entirely  upon  his  entry.  He 
acquired  no  right  as  against  the  company's  right  of  selection  at  the 
time  he  made  his  entry,  and  as  from  that  date  up  until  after  the  com- 
pany's selection  there  never  was  a  time  when  such  an  entry  could  prop- 
erly have  been  received,  it  necessarily  follows  that  he  did  not  acquire 
any  rights  to  said  tract  of  land  as  against  the  said  company.  The  in- 
demnity selection  should  have  been  approved  unless  there  was  some- 
thing other  than  Herring's  entry  to  prevent  such  action.  Stillman's 
original  entry  and  also  her  commuted  entry  were  improperly  allowed 
while  a  case  involving  the  right  to  said  land  was  pending  in  your  office, 
and  her  final  proof  was  submitted  without  proper  notice  to  the  adverse 
claimant.  Inasmuch,  however,  as  said  entry  was  allowed  and  entered 
on  the  record,  it  should  not  be  canceled  without  an  opportunity  being 
afforded  the  entryman  to  be  heard  in  its  defence.  In  this  connection, 
it  may  be  said  that  the  record  before  me  does  not  show  that  any  action 
was  ever  taken  on  the  company's  protest  against  this  entry. 

For  the  reasons  herein  given,  your  decision  rejecting  the  company's 
indemnity  selection  is  reversed,  and  the  case  is  returned  to  your  office 
with  instructions  to  give  Stillman  notice  that  she  will  be  allowed  thirty 
dayf  from  the  receipt  thereof  within  which  to  show  causewhy  her  entry 
should  not  be  canceled,  or  why  the  railroad  company's  selection  should 
not  be  approved.  You  will  thereafter  take  such  steps  in  the  matter  as 
circumstances  may  require. 
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COAL  IiANI>-CHARAer£R  OF  PROOF. 

BUCKER  BT  AL.  V.  KNISLEY. 

In  determhiiiig  the  character  of  land  alleged  to  he  chiefly  valaable  for  coal,  the  ex- 
tent of  the  deposit  may  be  shown  by  the  testimony  of  geological  experts,  and 
practical  miners,  taken  in  connection  with  the  actual  production  of  coal. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Ja/nuary 

28, 1892. 

On  March  30, 1889,  Atterson  W.  Backer  filed  coal  declaratory  state- 
ment (No.  1911),  for  the  8  i  of  WN  J  and  8  i  of  NB  i  of  section  17,  T. 
27  8.,  B.  67  W.,  alleging  possession  February  20, 1889,  at  Pueblo,  Colo- 
rado. 

On  April  10, 1889,  Jefferson  Sjiisley  made  homestead  entry  (No.  5858), 
for  the  S  ^  of  NE  ^  and  the  N  ^  of  8E  ^  of  same  section. 

On  April  19, 1889,  Clifton  Marshall  tendered  coal  declaratory  state- 
ment for  the  N  i  of  8  W  i,  and  N  ^  of  SE  ^  of  said  section,  but  the  same 
was  rejected  fbr  conflict  with  Eousley's  entry. 

On  August  29,1889,Ejiisley  applied  to  make  commutation  proof,  and 
October  28, 1889,  was  set  for  taking  said  proof. 

On  October  4, 1889,  Milo  H.  Slater,  as  agent  for  said  Bucker  and 
Marshall  and  other  coal  claimants,  for  certain  described  lands  in  that 
vicinity,  including  that  in  dispute,  filed  affidavit  of  protest  agaiiist  the 
allowance  of  said  proof,  alleging  that  said  lands  ^^  are  chiefly  valuable 
for  coal^"  and  that  certain  parties  were  ^^  fraudulently  seeking  to  obtain 
a  title  to  the  greater  portion  of  said  described  lands  under  the  home- 
stead laws,"  and  applying  ^^  for  a  hearing  to  determine  the  character  of 
said  lands."  A  hearing  was  ordered  for  October  22, 1889,  to  determine 
the  character  of  said  lands,  when  the  parties  appeared  and  the  evidence 
was  begun.  A  large  amount  of  testimony  was  taken  showing  the  char- 
acter of  the  land  in  dispute,  and  of  other  lands  adjoining,  under  an 
agreement  of  counsel  that  eight  other  cases  were  to  be  decided  by  tiie 
result  in  this  case,  so  far  as  the  character  of  the  land  is  concerned. 
Eniflley  made  final  proof  October  28, 1889,  but  did  not  appear  as  a  wit- 
ness on  the  trial  as  to  the  character  of  the  land. 

The  nine  coal  claimants  filed  or  offered  to  file  on  nine  separate  quarter 
sections,  but  lying  in  one  contiguous  tract  in  sections  17, 18, 19  and  20, 
in  said  township,  and  containing  1440  acres  in  the  aggregate. 

Under  these  circumstances  testimony  was  introduced  and  allowed  as 
to  the  general  character  of  the  whole  tract,  as  well  as  of  that  particu- 
larly in  dispute. 

It  was  shown  that  a  coal  ravine  (^'Arroyo  Carbon  ")  runs  through  the 
north-west  corner  of  section  seventeen,  the  middle  of  section  eighteen, 
and  the  westerly  portion  of  section  nineteen,  and  that  there  are  out* 
oroppings  of  coal  through  these  sections  along  the  course  of  said  ravine,, 
showing  veins  of  coal  from  four  to  six  feet  in  thickness.    That  tliere  ia 
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another  ravine  through  section  twenty,  in  the  southerly  portion  of  said 
tract,  and  in  section  sixteen  on  the  west,  in  which  shafts  have  been 
sunk,  apparently  striking  the  same  veins  of  coal  at  a  depth  of  some 
seventy  feet.  That  said  section  sixteen  is  owned  by  the  Pinon  Fuel 
Company,  in  connection  with  other  cosJ  lands  adjoining,  where  coal 
mining  ox>erations  are  carried  on.  That  a  shaft  was  sank  in  the  center 
of  section  twenty,  and  coal  was  struck  at  a  depth  of  sixty-five  feet,  and 
another  shaft  was  sunk  on  the  line  between  sections  seventeen  and 
eighteen,  which  struck  a  vein  of  good  coal  six  feet  in  thickness.  That 
a  drill  hole  was  bored  on  the  south  line  of  Knisley's  claim,  and  struck  a 
vein  of  coal  at  a  d^th  of  fifty  feet,  and  penetrated  into  it  three  and 
one-half  feet  without  going  through  it. 

Prof.  Arthur  Lakes,  Professor  of  Geology  in  the  State  School  of 
Mines,  after  an  examination  of  the  tract,  testified  that  the  land  in  dis- 
pute was  "  certainly  and  absolutely  "  coal  land,  and  that  the  entire  vein 
"certainly"  underlies  the  whole  one  hundred  and  sixty  acres. 

On  the  other  hand  the  land  lies  on  the  divide  between  the  Huerfano 
and  Cucharas  rivers,  and  is  the  highest  point  in  the  township  but  one; 
is  dry  and  arid,  and,  owing  to  its  altitude,  is  difficult  to  irrigate;  that 
it  can  only  be  utilized  for  grazing,  and  will  bear  no  crops  without  irri- 
gation; that  it  affords  no  water  for  even  domestic  purposes,  and  is  of 
very  slight  value  for  agricultural  purposes  and  even  for  grazing. 

Testimony  was  also  introduced  of  admissions  of  several  of  the  home- 
stead contestees,  that  they  were  hired  at  $50  per  mouth  to  enter  these 
lands  as  homesteads,  make  commutation  proof  at  the  end  of  six  months, 
and  when  title  was  thus  acquired  to  the  lands,  to  transfer  them  to 
Harry  A.  Gross  and  H.  De  Witt  Brown,  to  be  afterwards  utilized  as 
coal  lands;  and  that  the  defendant  £nisley  was  one  of  those  hired  in 
this  manner. 

On  March  18, 1890,  the  local  ofi^cers  rendered  their  joint  opinion  that 
said  land  was  miners^  (coal)  in  character,  and  recommended  the  cancel- 
lation of  Bjiisley^s  entry,  reviewing  the  testimony  at  length,  and  ex- 
pressing the  opinion  that  some  of  the  witnesses  for  the  defendants  were 
unworthy  of  credit. 

An  appeal  was  taken  from  said  decision,  which  was  reversed  by  you 
by  letter  dated  October  11, 1890.  An  appeal  now  brings  the  case  before 
me. 

The  pre-emption  act  (section  2258  Bev.  Stats.)  exempts  firom  entry 
<<  lands  on  which  are  situated  any  known  salines  or  mines.^ 

The  supreme  court,  in  the  case  of  the  Colorado  Coal  Company  v. 
United  States  (123  U.  S.,  307,  328),  in  which  they  construe  this  provi- 
sion, with  reference  to  coal  mines,  say: 

We  hold,  therefore,  that  to  constitute  the  exemption  contemplated  by  the  pire-emp- 
tion  act,  under  the  head  of  "  known  mines/'  there  should  be  upon  the  land  ascer- 
tained coal  deposits  of  such  extent  and  value  as  to  make  the  land  more  valuable  to 
be  worked  as  a  coal  mine,  under  the  conditions  existing  at  the  time,  than  for  merely 
agriouitarai  pnrpoaea. 
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In  Doghi  V.  Harkias  (2  L.  D.,  721),  it  is  said  that  the  land  must  ap- 
pear as  miners^  in  character  <'as  a  present  fact,"  and  ''from  actual 
production  of  mineral.".  And  this  rule  is  ai)proved  in  Davis'  Admr.  t?. 
Weibbold  (139  U.  S.,  507,  522). 

Applying  these  tests  to  the  evidence  in  this  case,  I  am  satisfied  that 
the  land  in  dispute  is  coal  land  within  a  fair  interpretation  of  the 
statute.  Coal  has  actually  been  produced  as  a  present  fact  to  a  suffi- 
cient extent  to  indicate  the  character  of  the  land.  It  is  shown  that  a 
vein  of  coal  underlies  the  tract  at  a  depth  of  fifty  feet^  and  at  the  most 
remote  point  from  the  coal  ravine,  whe»*e  it  outcrops  near  the  surface 
to  a  thickness  of  six  ieet.  The  testimony  of  the  geological  expert, 
and  that  of  the  practical  miner,  coincide  in  the  conclusion  that  this 
coal  vein  extends  under  the  whole  tract.  It  is  a  matter  of  theory, 
derived  from  well  established  indications  and  conclusions  of  both  geo- 
logical science  and  practical  mining,  and  wherever  the  land  is  tapped 
by  shaft  or  driU  the  theory  is  reduced  to  fact,  and  the  coal  is  found. 
This  evidence,  while .  circumstantial,  cannot  be  rejected  without  dis- 
regarding the  results  of  science  and  of  experience,  and,  taken  in 
connection  with  the  actual  production  of  coal  at  one  point,  leaves  no 
doubt  in  the  mind  that  the  land  is  coal  land,  and  much  more  valuable 
for  coal  than  for  agricultural  purposes.  While  tiie  actual  production 
of  coal  as  a  present  fact  has  not  been  so  abundant  and  satisfactory  on 
this  particular  quarter  section  as  would  be  expected  ordinarUy,  it  is 
reasonably  sufficient,  in  view  of  the  limited  time  in  which  these  various 
coal  developments  had  to  be  made,  and  of  the  acts  of  force  and  ob- 
fltmction  resorted  to  by  the  homestead  claimants;  in  the  filling  in  of 
the  drill  koto  «nd  the  carrying  away  of  mining  tools  and  appliances, 
and  ef  similar  acts  elsewhere  on  tiie  w^Mde  tract.  It  does  »ot  lie  in  the 
mouth  of  the  defendant  to  complain  ef  any  deficiency  in  this  respect, 
whettier  occasioned  by  himself  or  his  ei^adjatois. 

Your  judgment  is  ivVersed. 

niiANB-StTRV^T-BIPABlAK  PROPBIISTOB. 

Benjamin  E.  Petebman. 

Umder  the  law  of  Oregcm  the  title  of  the  riparian  proprietor  on  navigable  streama 
and  lakes  extends  only  to  the  water's  edge,  ^nie  right  which  remains  to  the 
proprietor  beyond  the  water's  edge  is  only  an  easement  whioh  oan  not  be  con- 
veyed. 

An  application  for  tiie  survey  of  an  Island  riionld  be  allowed  where  it  appears  that 
said  island  was  omitted  from  the  survey  of  the  adjacent  land,  and  has  not  been 
disposed  of  by  the  government. 

Secretary  ITohle  to  the  Commissioner  of  the  General  Land  OffieOj  January 

28y  1892. 

With  your  letter  of  August  3, 1891,  you  transmit  the  application  of 
Benjamin  E.  Peterman,  of  Linkville,  Oregon,  for  the  survey  of  Bear 
Island,  situated  in  Big  or  Tipper  Klamath  Lake,  in  sections  19  and  24, 
township  36  south,  ranges  7  and  8  east,  W.  M.,  Oregon. 
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It  is  shown  that  the  island  contains  about  one  hundred  and  forty 
acres  of  land;  that  the  width  of  the  channel  between  the  island  and  the 
main  shore  is  one  and  a  quarter  miles  on  the  west  side,  and  more  than 
three  miles  on  the  east  side;  that  the  depth  of  the  waters  is  about  one 
hundred  feet,  and  the  island  is  about  three  hundred  feet  above  high 
water  and  fit  for  agricultural  purposes. 

It  appears  that  part  of  the  land  borderiug  on  the  east  side  of  the  lake 
has  never  been  surveyed — it  is  now  known  as  the  Klamath  Indian  Res- 
ervation; a  small  tongue  of  land  extends  up  into  the  lake  on  the  south 
side,  the  northern  end  of  which  is  represented  as  opx)osite  the  island, 
and  about  one  and  a  quarter  miles  distant  therefrom.  This  tonj^ue  of 
land  was  surveyed  and  subdivided  into  lots,  and,  on  July  28, 1866,  was 
selected  by  the  State  for  the  purpose  of  internal  improvement,  under 
the  act  of  September  4, 1841,  and  the  selection  was  approved  February 
20, 1867  (list  3). 

In  the  case  of  Parker  v.  West  Coast  Packing  Co.,  17  Oregon,  514,  it 
is  said: 

The  land  below  high- water  mark  upon  a  navigable  riyer  and  which  conatitates  a 
part  of  its  bed  belongs  to  the  state  in  its  sovereign  capacity,  subject  to  the  riparian 
rights  of  the  owner  of  the  land  above  and  adjacent  thereto.  •  The  state,  however, 
can  not  sell  it  nor  can  the  state  control  its  use,  except  to  increase  the  &ciliti6s 
for  navigation  and  commerce.  Nor  can  the  riparian  proprietor  grant  such  land  or 
any  right  thereto,  except  such  right  as  he  himself  is  entitled  to  enjoy. 

It  would  seem  from  the  above  quotation  that  by  the  law  of  Oregon 
the  title  of  the  riparian  proprietor  on  navigable  streams  or  lakes  ex- 
tends only  to  the  water's  edge.  The  right  which  remains  to  the  pro- 
prietor beyond  the  water's  edge  is  only  an  easement — an  incorporeal 
hereditament — ^which  can  not  be  conveyed.  Kor  can  the  State  sell  or 
conti'ol  its  use,  except  to  increase  its  facilities  for  navigation. 

In  this  regard  the  law  of  Oregon  is  similar  in  many  respects  to  the 
law  of  Massachusetts,  Maine,  and  New  Hampshire,  where  the  common 
law  as  to  riparian  rights  has  been  disregarded;  it  is  unlike  that  ot 
other  states,  as  Kew  York,  New  Jersey,  Ohio,  Michigan,  Indiana,  and 
Illinois,  where  the  rule  of  the  common  law  prevails. 

I  do  not  think  the  island  in  question  belongs  to  the  state. 

The  official  plat  showing  fractional  sections  24  and  25,  in  township 
36,  range  7  east,  indicates  no  island  thereon  in  the  locality  represented 
ux>on  the  diagram  sent  with  the  application.  But,  from  the  description 
given,  it  is  evident  that  the  island  existed  at  the  time  the  survey  of  the 
aforesaid  tongue  of  land  was  made,  and  that  it  was  omitted  therefrom. 

As  said  in  the  case  of  Webber  v.  The  Pere  Marquette  Boom  Com- 
pany, 62  Mich.,  626. 

To  give  the  Commissioner  jurisdiction  to  act,  two  facts  must  exist: 

1.  There  must  have  heen  an  island  which  was  omitted  from  the  survey  when  the 
adjacent  terzitozy  was  surveyed. 

2.  The  Iftod  nuut  not  have  heen  previously  conveyed  by  the  United  Btatet. 
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Both  these  reasons  appear  to  exist  in  favor  of  the  survey,  as  applied 
for. 

Since  no  riparian  rights  are  involved,  the  question  of  service  upon 
the  proprietors  bordering  the  lake  need  not  be  discussed. 

Your  recommendation  for  the  survey  of  the  island  is  accordingly  ap- 
proved, 

BIGHT  OF  WAT— STATION  GBOUNDS. 

Gband  Island  and  Noetheen  Wtomino  B.  B.  Oo. 

A  selection  for  railroad  pnrposes,  under  the  act  of  March  8, 1875,  of  a  tract  exceed- 
ing twenty  acres  in  area  cannot  be  approved. 

The  right  of  selection  for  station  purposes  is  limited  to  lands  adjoining  the  company't 
right  of  way  theretofore  acquired. 

Secretary  Noble  to  the  Commissioner  of  the  General  Lund  Offioej  cTon- 

uary  29^  1892. 

I  have  before  me  your  letter  of  the  18th  instant,  enclosing  a  plat  filed 
by  the  Grand  Island  and  Northern  Wyoming  Bailroad  Company  under 
the  provisions  of  the  right  of  way  act  of  March  3, 1875,  which  shows 
a  tract  selected  by  the  company  for  the  purpose  of  a  ballast  pit,  side 
tracks  and  other  railroad  uses. 

You  recommend  that  the  plat  be  not  approved  because  it  is  not  on 
the  main  line  of  the  road,  that  it  is  but  about  seven  miles  east  of  a 
station,  the  plat  of  which  has  been  heretofore  approved,  and  that  it 
contains  more  than  twenty  acres  of  land. 

This  plat  has  been  examined  and  the  tract  involved  is  found  to  be 
one-fourth  of  a  mile  south  of  the  line  of  the  company's  road,  and,  as 
shown,  the  company  contemplates  reaching  the  tract  by  what  is  desig- 
nated as  a  proposed  track. 

In  reply  I  have  to  state  that  the  excess  in  area  of  the  tract  above  the 
legal  limit  of  twenty  acres,  is,  in  itself,  a  suf&cient  reason  for  acting  in 
accordance  with  your  recommendation.  Yet,  should  its  area  be  modi- 
lied  to  come  within  the  law,  the  plat  would  stQl  be  subject  to  objection 
by  reason  of  the  tract  being  separated  from  the  company's  right  of 
way. 

The  words  of  the  act  granting  grounds  for  station  purposes  are: 
<«  also  ground  acUacent  to  such  right  of  way  for  station  buildings  "  etc. 
The  scope  of  the  word  ^'  adjacent "  in  this  act  as  used  in  connection  with 
the  appropriation  of  material  for  construction  purposes,  in  the  absence 
of  any  decision  of  court  thereon,  is  held  to  be  confined  to  ^<  the  tier  of 
sections  through  which  the  right  of  way  extends  .  .  .  and  perhaps 
an  additional  tier  of  sections  on  either  side  "  as  set  forth  in  departmental 
decision  of  January  10,  1889,  in  the  case  of  the  Denver  and  Bio 
Grande  Bailroad  Company,  8  L.  D.  41. 

There  is  however  a  marked  distinction  between  the  case  above  cited 
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and  the  one  under  consideration.  The  right  to  take  material  from  the 
public  lands  does  not  involve  permanent  occupancy  or  appropriation  of 
the  grounds  thus  made  use  of.  The  right  of  selection  fbr  station  pur- 
poses does  involve  such  occupancy  or  appropriation,  and  carries  withit, 
by  necessity,  for  the  uses  designated  in  the  act,  connection  by  rail  be- 
tween the  line  of  the  road  of  the  company  filing  the  plat  and  the  grounds 
so  selected.  This  being  the  &ct  it  follows  that  such  grounds  must  so 
adjoin  the  light  of  way  as  to  enable  them  to  be  reached,  by  means  of 
rail  communication  witiiout  traversing  pubUc  lands,  and  thus  utilized 
as  contemplated.  To  determine  otherwise,  in  view  of  the  fiict  that  right 
of  way  extends  but  one  hundred  feet  on  each  side  of  the  central  line  of 
road,  would  secure  to  the  company  applying,  a  tract  of  land  it  could 
not  reach  by  rail,  because  the  law  does  not  authorize  the  construction  of 
railroads  on  the  public  lands  beyond  the  line  of  the  right  of  way  se- 
cured by  the  approval  of  a  map  of  definite  location. 

It  must,  therefore,  be  held,  in  order  that  the  provision  of  the  right  of 
way  act  relating  to  station  buildings  etc.  may  be  of  use  to  the  benefici- 
aries under  the  act,  that  such  grounds  be  so  selected  that  they  can  be 
rendered  available  without  transgressing  the  right  of  way  theretofore 
acquired.    The  plat  is  returned  herewith  unapproved. 


RIGHT  OP  WAY-aTATION  C.  HOUNDS. 

Eio  Grande  Gunnison  Ry.  Co, 

An  application  to  select  station  grounds  should  not  be  submitted  until  the  company 

has  seciired  the  approval  of  its  right  of  way. 
A  plat  showing  proposed  station  ^prounds  extending  one  mile  and  a  half  along  both 

sides  of  the  line  ot  load,  and  seventy-five  feet  in  width,  will  not  be  approved. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 2^  1892. 

I  have  received  your  letter  of  the  18th  ultimo,  transmitting  a  plat 
filed  by  the  Bio  Grande  Gunnison  Bailway  Company  under  the  provis- 
ions of  the  right  of  way  act  of  March  3, 1876  (18  Stat.,  482),  and  show- 
ing a  tract  of  twenty  acres  of  land  in  Colorado  selected  by  the  company 
for  station  buildings,  etc 

You  state  that  the  company  has  not  filed  a  map  of  definite  location 
of  its  line  of  road  through  the  township  in  which  the  selection  is  sit- 
uated, and  caU  attention  to  the  fact  that  the  tract  represented  on  the 
plat  is  more  than  one  mile  in  length.  By  reason  of  these  objections 
you  recommend  that  the  plat  be  not  approved  and  it  is  so  returned 
herewith* 

It  is  held  by  the  Department  that  station  grounds  are  required  by 
the  act  to  adjoin  right  of  way  previously  secured  by  approved  of  maps 
of  definite  location.    See  letter  of  the  29th  ultimo  in  ease  of  the  Grand 
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Island  and  Northern  Wyoming  Bailroad  Company.  This  company  has 
not  secured  such  right  of  way  hence  its  plat  is  submitted  prematurely 
and  without  warrant.  Again  these  proposed  station  grounds  extend  one 
and  one  half  miles  on  both  sides  of  the  line  of  road  laid  down  on  the 
plat,  and  are  but  seventy- five  feet  in  width  on  either  side  thereof.  In 
my  view  a  selection  of  such  length  is  not  required  for  the  necessary 
uses  contemplated  under  the  right  of  way  act,  and  if  without  other  ob- 
jection it  would  not  receive  favorable  action  at  the  hands  of  the  Depart- 
ment. 


SUBYST— MBANDSKBD  LAEB. 

Instructions. 

If  none  of  the  lands  or  lots  oontignoiu  to  a  former  non-naTigable  meandered  lake  or 
pond  have  been  patented,  or  applied  for  under  the  general  land  laws,  the  land, 
previonaly  covered  by  the  water  of  such  lake  or  pond,  may  be  surveyed  and  dis- 
posed of  as  government  land,  if  it  has  become  dry  and  lit  for  agricultural  use. 

Secretary  Nobis  to  the  Commissioner  of  the  General  La/nd  Office^  January 

12^  1892. 

I  am  in  receipt  of  your  letter  of  July  24, 1891,  transmitting  a  copy  of 
a  letter  Irom  the  United  States  surveyor-general  of  South  Dakota, 
dated  July  11, 1891,  addressed  to  you,  asking  instructions  as  to  th^ 
survey  of  islands  and  b^ds  of  meandered  lakes^  appUcationi^  therefor, 
contxacts  and  compensation,  surveys  in  general,  etc.  You  ask  specifi- 
cally for  instructions  as  to  how  to  proceed  in  the  future  as  to  the  sur- 
vey of  lands  within  meandered  It^es,  should  such  applications  continue 
to  be  allowed  on  the  principle  announced  in  the  case  of  James  Popple 
et  al.     (12  L.  D.,  433.) 

The  Popple  case  {supra)  was  overruled  in  the  case  of  John  P.  Hoel 
(13  L.  D.,  588).  The  latter  case  was  based  on  the  case  of  Hardin  v.  Jor- 
dan (140  U.  8.,  371),  decided  May  11, 1891,  twelve  days  after  the  Popple 
case  was  decided. 

The  practice  of  denying  such  applications,  in  force  betbre  the  Popple 
ca8e  was  decided,  will,  in  general,  be  continued.  If,  however,  it  should 
app.ear  that  none  of  the  lands  or  lots  conti^ous  to  a  former  non-navi- 
gable me^nder^d  lake  or  pond  have  been  ps^nted,  or  applied  for  under 
the  general  land  laws,  I  see  nq  re^^n  why  the  lake — ^if  it  has  become 
dr>'  and  fit  for  agricultural  purposes — should  not  be  surveyed  and  dis- 
posed of  as  government  lands* 
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PBB-EMPTION— TBAN8MUTATION-NOTICK. 
BUHALDO  MeSTAS. 

The  transmntation  of  a  pre-emption  filing  to  a  homestead  entry  should  not  be  al- 
lowed without  notioe  to  adyerse  claimants. 

First  Assistomt  Secretary  Ohcmdler  to  the  Oammissioner  of  the  Oenerdl 

Land  Office^  Ja/nuary  29^  1892. 

Bumaldo  Mestas  has  appealed  ftom  your  decision  of  June  30, 1890, 
holding  in  effect  that  be  must  give  notice  to  the  adverse  homestead 
claimant  (one  Jose  Nnanes)  before  he  can  be  allowed  to  transmute  into 
a  homestead  entry  his  pre-emption  filing  for  the  SB.  J  of  the  NW.  J, 
the  SW.  i  of  the  NB.  J,  the  NB.  i  of  the  SW.  J,  and  theNW.  J  of  the 
SB.  i,  of  Sec.  23,  T.  30  S.,  E.  65  W.,  Pueblo  land  district,  Colorado. 

The  rule  of  the  land  department  in  cases  where  a  pre-emptor  desires 

to  transmute  his  filing  into  a  homestead  entry  is  set  forth  in  Wolf  v, 

Struble  (1  L.  D.,  449) : 

In  cases  where  pre-emption  claimants  apply  to  transmute  their  filings,  they  wiU 
be  required  to  give  notice  to  subsequent  homestead  claimants,  who  will  be  allowed 
to  contest  the  application  to  transmute.  If  the  validity  of  the  pre-emptor's  claim  is 
ndt  impeached,  the  adverse  homestead  entry  wiU  be  canceled  and  the  transmutation 
allowed. 

The  appellant  presents  no  reason  why  he  should  not  be  required  to 
give  notice  to  the  adverse  homestead  claimant  in  accordance  with  the 
ruling  above  quoted.    Your  decision  is  therefore  afi^med. 


PBK-KMPTION  ENTRY— SECTION  7,  ACT  OF  MARCH  8,  1891. 

AiiONZo  W.  Ghildebs. 

Where  an  entry  is  susceptible  of  confirmation  in  the  interest  of  a  transferee  under 
the  body  of  section  7,  act  of  March  3, 1891,  and  is  also  within  the  confirmatory 
provisions  of  the  proviso  to  the  same,  it  should  be  adjudicated  under  the  pro* 
vise,  but  this  rule  should  not  be  enlarged  by  construction. 

liret  Aeeiatant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office,  February  3y  1892. 

Alonzo  W.  Ohilders,  on  June  16, 1883,  made  pre-emption  cash  entry 

of  the  invi  of  Sec  4,  T.  2  K,  B.  29  B.,  La  Grande  land  district,  Oregon. 

OnFebruaryS,  1887,  Special  Agent  McCormick,  of  your  office,  reported : 

That  he  had  made  a  personal  examination  of  said  traot,  and  found  no  evidence 
that  claimant  had  complied  with  the  law  in  good  faith  in  the  matter  of  residenoey 
cnMyationy  and  improyemente;  that  claimant  conveyed  the  land  to  Jamee  H.  Cav- 
anangh  June  18, 1883,  in  aooordanoe  with  a  oontraot  made  before  final  proof,  Cava- 
nangh  Anniahlng  the  final  proof  money  and  procured  the  witnesses;  that  the  land 
is  now  in  the  possession  and  occnpanoy  of  Carl  EUmer,  who  h^s  substantial  improve* 
ments  thereon,  be  having  pnrehaaed  firom  Cavanaugh  August  15, 1883,  and  assumed 
and  paid  the  mortgage  held  by  the  Oregon  Mortgage  Company,  of  Edinburgh,  8ooi» 
land. 
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On  February  3, 1887,  you  held  the  entry  for  cancellation.  Ellmer 
applied  for  a  hearing,  which  was  bad  in  May,  1888.  On  December  30, 
1890,  yon  held  the  entry  for  canceliation.  Ellmer  appeals  to  the  De- 
partment. 

Your  decision  finds  that  the  transfer  from  Ghilders  to  Cavanaugh  was 
fraudulent;  but  no  fraud  has  been  found  on  the  part  of  the  final  trans- 
feree, Ellmer — ^who,  so  feur  as  apx>ears  from  the  record,  purchased  in  good 
&ith  and  for  a  valuable  consideration.  Hence  the  entry  might  be  con- 
firmed under  section  7  of  the  act  of  March  3, 1891,  <<  To  repeal  timber- 
culture  laws,  and  for  other  purposes  " — ^notwithstanding  the  finding  of 
fraud  on  the  part  of  the  entryman  and  his  immediate  transferee.  (Shep- 
herd 17.  Ekdahl,  13  L.  D.,  537). 

By  a  comparison  of  dates  it  will  be  seen  that  no  action  looking  to  the 
cancellation  of  the  entry  was  taken  until  more  than  two  years  after  the 
date  of  issuance  of  the  receiver's  receipt  upon  final  entry  of  the  tract; 
and  no  contest  has  been  filed  against  it.  It  therefore  comes  within  the 
terms  of  the  proviso  to  section  7,  of  the  act  of  March  3, 1891  {supra). 

It  is  the  ruling  of  the  Department  that  where  an  entry  is  susceptible 
of  confirmation  in  the  interest  of  a  transferee  under  the  body  of  said 
section  7,  and  is  also  within  the  confirmatory  provisions  of  the  proviso 
to  the  same,  it  should  be  abjudicated  under  the  proviso  (Samuel  M. 
Mitchell,  13  L.  D.,  55;  Columbus  Harp,  ib.,  58).  This  rule  is  correct, 
but  it  should  not  be  enlarged  by  construction. 

Your  decision  is  therefore  reversed;  and  the  papers  transmitted  with 
your  letter  of  February  7, 1891,  are  herewith  returned,  in  order  tliat 
you  may  ac^ndicate  the  case  under  the  proviso  to  said  section  7,  in  ac- 
cordance with  the  instructions  to  chiefs  of  divisions  (12  L.  D.,  450). 


WAGOK  BOAB  GBANT—ABJITSTMSNT. 

Coos  Bay  Wagon  Boad  Co. 

The  neoenity  for  Jndioial  proceedings  to  recoTer  title  where  lands  in  ezoese  of  a 
grant  have  been  oertified  is  not  obviated  by  matters  of  defense  that  may  be  set 
up  as  against  sach  action. 

Beeretary  Noble  to  the  OammisHaner  of  the  General  Land  Office^  Febru- 

ary  i,  189J2. 

I  have  consid^ed  the  adjustment  submitted  in  your  letter  of  Jan- 
uary 13,  1888,  of  the  grant  made  by  the  act  of  Congress  approved 
March  3, 1869  (15  Stat.,  340),  <'  to  aid  in  the  construction  of  a  military 
wagon  road  from  the  navigable  waters  of  Coos  Bay  to  Eoseburg.'* 

This  grant  was  "  to  the  extent  of  three  sections  in  width  on  each  side 
of  said  road,**  with  the  right  of  indemnity  within  six  miles  of  the  line 
of  the  road. 
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The  facts  relative  to  said  adjustment^  as  sts^ted  in  your  letter,  are  as 
follows : 

The  Gtoyemor  of  Oregon,  on  September  19, 1872,  oertified  to  the  construction  of 
the  completed  road  from  Coos  Bay  to  Boseborg,  a  distance  of  62  miles  and  41  chains. 

The  whole  area  of  the  grant,  aa  determined  by  oareitil  examination,  is  99,819.35 
acres. 

There  have  been  oertifled  and  patented  under  the  grant  in  the  three  mile  limits 
59,869.91  acres;  and  6,169.84  acres  in  said  limits  remain  vacant  and  subject  to  selec- 
tion and  patent,  making  66,039.25  acres  apparently  subject  to  the  grant  within  the 
primary  limits. 

There  have  been  oertified  and  patented  to  the  company  as  indenmity  lands 
44,139.30  acres,  making  in  all  110,178.55  acres,  or  an  apparent  excess  of  10,369.20 
acres  over  the  amount  the  company  is  entitled  to. 

Your  letter  states  that  the  certifications  include  1,099.59  acres  outside 
the  limits  of  the  grant;  also,  30,044.46  acres  within  the  primary  limits 
of  the  prior  grant  for  the  Oregon  and  California  Sailroad  Company, 
under  the  act  of  July  26, 1866  (14  Stat,  239). 

You  state  that  you  do  not  think  the  government  is  caUed  upon  to 
take  any  action  looking  to  the  recovery  of  the  latter  class,  and  with 
this  I  agree,  but  you  seem  to  treat  this  fact  as  sufficient  to  relieve  this 
Department  from  taking  proceedings  to  recover  the  excess  clearly  shown 
by  the  adjustment.  I  do  not  think  this  tact  should  be  taken  into  con- 
sideration in  the  matter  of  the  recovery  of  the  excess  shown,  for,  while 
it  may  be  held  that  these  30,000  acres  were  erroneously  certified  on  ac- 
count of  the  wagon  road  grant,  yet  a  judgment  of  the  court  is  necessary ; 
further,  this  is  purely  a  matter  of  defense  and  should  not  be  raised  by 
this  Department,  but  lefb  to  the  company  to  plead,  if  relied  upon,  in 
defense  of  the  action  when  brought. 

You  called  upon  the  company  to  reconvey  only  those  tracts  shown  to 
be  without  the  limits,  and  it  responded  that  it  was  unable  to  do  so,  as 
the  lands  had  been  sold. 

I  have  therefore  to  return,  herewith,  the  papers  accompanying  your 
letter  of  January  13, 1888,  ai^d  direct  that  the  excess  be  identified  by 
including  those  tracts  farthest  from  the  line  of  the  road.  This  will  in- 
clude the  ].,099.59  acres  outside  of  all  limits,  and  should  be  separated 
from  the  remainder  of  the  excess,  so  th^'t  9,  judgment  may  be  obtained 
on  either  theory. 

It  is  very  necessary  that  this  matter  be  given  early  attention,  as  per- 
sons have  been  erroneously  permitted  by  the  local  officers  to  enter  those 
tracts  embraced  in  the  certifications  outside  of  the  limits  of  the  grant, 
and  many  inquiries  are  received  at  this  Department  relative  to  their 
status. 
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1>SSEBT  liAND— HOMHSTEAB  BNTBT-KBIjINQUISHMENT. 

HAaOIN  «.  DOHEBTT, 

By  the  express  tenns  of  tke  aet  of  Angast  30,  1890,  a  homestead  entry^  made  in 
good  faith,  of  land  subjeot  to  the  arid  land  act  of  October  2, 1888,  is  proteoted| 
and  may  he  perfected  if  not  located  or  selected  for  a  reserroir  site. 

On  the  relinqaishment  of  a  desert  entry  the  land  ooyered  thereby  Is  open  to  settle- 
ment and  entry  withont  further  action  on  the  part  of  the  General  Land  Office. 

A  claimant  under  an  alleged  assignment  of  a  desert  entry  mnst  show  the  fact  of  such 
assignment,  and  that  it  was  made  prior  to  April  15, 1880. 

First  AaHataat  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  J2y  1892.     , 

On  April  19;  1877,  Thomas  Ohapman  made  desert  land  entry  (No. 
140),  embracing  the  SW  J  of  section  10,  T.  29  S.,  E.  27  E.,  M,  D.  base 
and  meridian,  at  Yisalia,  California. 

On  February  5, 1889,  George  0.  Doherty  filed  his  application  (No. 
7005),  to  make  homestead  entry  of  the  same  tract,  and  at  the  same  time 
filed  the  relinqaishment  of  said  Chapman  of  his  said  entry,  which  was 
therenpon  canceled. 

On  August  26, 1889,  Doherty  gave  notice  of  his  intention  to  make 
final  proof  to  establish  his  claim  to  said  land  at  said  land  office  on  Jan- 
nary  10, 1890. 

On  said  latter  date  a  protest  in  the  name  of  James  B.  Haggin  by 
George  C.  Gorham,  jr.,  his  attorney,  sworn  to  by  William  B.  Carr,  as 
agent  for  said  Haggin,  who  was  absent  from  the  State,  was  filled  in  the 
local  office,  alleging  that  said  Chapman  had,  prior  to  his  said  relin- 
quishment, assigned  his  desert  land  entry  to  said  Haggin. 

There  was  also  filed  at  the  same  date  the  protest  of  said  Carr,  allege 
ing  that  the  land  embraced  in  sai(i  homestead  entry  is  desert  land,  and 
'^lies  in  such  situation  that  it  may  be  irrigated  from  storage  reservoirs 
in  the  Sierra  Nevada  mountains." 

Said  final  proof  was  received  on  January  10, 1889,  and  thereafter,  and 
a  hearing  was  had  on  said  protests,  and  both  parties  were  fully  heard. 

The  register  ruled  that  said  Doherty  should  prove,  on  said  hearing, 
that  the  land  in  question  was  not  desert  land,  and  that  the  protestant 
might  introduce  evidence  as  to  the  desert  character  of  said  land,  basing 
his  raling  upon  the  act  of  October  2,  1888  (25  Stat.,  526),  and  the  in- 
structions of  August  6, 1889  (9  L.  D.,  282). 

After  a  lengthy  hearing  the  local  officers,  on  August  18, 1889,  de- 
cided that  although  the  land  in  dispute  is  desert  or  arid  land,  yet  as 
the  homestead  claimant  had  ^^  acquired  a  valid  interest  in  a  water  right 
for  irrigation  purposes  under  an  appropriation  made  by  his  grantors 
prior  to  the  passage  of  the  act  of  October  2, 1888,  his  entry  is  not  in 
conflict  with  the  provisions  of  the  statute,  and  should  be  allowed.''  The 
protests  were  dismissed,  and  the  final  proof  of  said  Doherty  was  passed 
to  entry. 
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Ko  appeal  was  taken  from  this  decision,  bnt  the  papers  were  trans- 
mitted to  your  office. 

By  your  letter  of  September  6,  1890,  you  held  Doherty's  entry  for 
cancellation,  as  in  conflict  with  Chapman's  desert  land  entry. 

An  appeal  now  brings  the  case  before  me. 

By  the  act  of  August  30, 1890  (26  Stat,  371,  391),  it  is  provided  that 
so  much  of  the  act  of  October  2, 1888, 

as  providee  for  the  withdrawal  of  the  public  lands  from  entryi  ocoii(>atioii|  and  set- 
tlement, is  hereby  repealed,  and  aU  entries  made,  or  claims  initiated  in  good  faith 
and  valid  bat  for  said  act,  shaU  be  recognized  and  may  be  perfected  in  the  same 
manner  as  if  said  law  had  not  been  enacted,  except  that  reserroir  sites  heretofore 
located  or  selected  sl\aU  remain  seg^gated  and  reserved  from  entry  or  settlement  as 
provided  in  said  act,  until  otherwise  provided  by  law. 

The  former  instructions  relating  to  said  act  of  October  2, 1888,  were 
rescinded.    See  arid  land  circular  (11  L.  D.,  296). 

By  the  act  of  March  3, 1891,  section  17  (26  Stats.,  1095, 1101),  it  is 
further  provided, 

that  reservoir  sites  located  or  selected  .  •  .  shall  be  restricted  to  and  shall  con- 
tain only  so  much  land  as  is  actaally  necessary  for  the  constmction  and  maintenance 
of  reservoirs ;  excluding  so  far  as  practicable  lands  oocnpied  by  actual  settlers  at  the 
date  of  the  location  of  said  reservoirs. 

As  it  does  not  appear  that  the  land  in  dispute  has  been  <*  located  or 
selected''  for  reservoft*  sites,  and  as  the  entry  of  Doherty  was  made  in 
good  faith,  it  must,  by  the  express  terms  of  the  act  of  August  30, 1890, 
above  cited,  ^^  be  recognized  and  may  be  x>erfected  in  the  same  manner 
as  if  said  law  (act  of  October  2,  1888)  had  not  been  enacted." 

On  the  relinquishment  of  Chapman  the  land  covered  by  his  entry  was 
open  to  entry  and  settlement  by  Doherty  without  fdrther  action  on  the 
part  of  the  Commissioner.  Circular  of  June  28, 1887  (5  L,  D.,  708,  712, 
Sec.  15);  Mary  Stanton  (7  L.  D.,  227);  ZeHa  J.  FuUer  (8  L.  D.,  371); 
Belliveaux  v.  Morrison  (8  L.  D.,  606);  Fraser  v.  Binggold  (3  L.  D.,  69); 
Yates  V.  Glafcke  (10  L.  D.,  673). 

It  was  held  in  the  case  of  8.  W.  Downey  (7  0.  L.  O.,  26),  decided  April 
15, 1880,  by  Secretary  Schurz,  that  desert  land  entries  were  not  assign- 
able. This  decision  was  re- affirmed  by  Secretary  Teller  December  1, 
1884,  in  the  case  of  David  B.  Dole  (3  L.  D.,  214). 

The  burden  of  proof  was  upon  Haggin  to  show  a  valid  assignment  to 
him  of  Chapman's  entry,  prior  to  April  15, 1880,  in  order  to  defeat  Do- 
herty's entry.  This  he  has  fiBuIed  to  do.  Neither  Haggin  or  Chapman 
appeared  as  a  witness  at  the  hearing,  l^o  assignment  of  the  entry  of 
Chapman  was  produced,  or  is  recorded  upon  the  records  of  Kern  county, 
where  the  land  lies,  or  upon  the  records  of  the  Yisalia  land  office.  It 
does  not  appear  that  the  alleged  assignment  was  in  writing,  or  when  it 
was  made.  It  is  in  evidence  that  Doherty  paid  Chapman  91,100.  for  his 
improvements  and  relinquishment,  and  that  he  also  paid  $100.  for  the 
relinquishment  of  Eliza  M.  Powell,  who  had  applied  to  make  homestead 
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entry.  Doberty  has  pat  valuable  improyements  on  the  land  and  made 
it  his  continnons  residence.    His  entry  should  remain  intact. 

Upon  inquiry  at  year  office  it  is  ascertained  that  your  decision  of  Sep- 
tember 6y  1890,  was  based  upon  the  fact  that  Chapman's  entry  still  ap- 
peared intact  upon  your  records,  and  that  the  relinquishment  and  can- 
cellation of  his  entry  either  had  not  then  been  transmitted  to  your  officCi 
or,  if  reported,  had  not  been  entered  upon  your  records. 

Your  judgment  is  reversed. 


XnCBEB  LAND  ENTRY— MARRIED  WOMAN. 

Ellen  Young. 

A  married  woman  is  not  entitled  to  purchase  timber  land  under  the  act  of  June  S, 
1878,  except  with  her  separate  money,  in  which  her  husband  has  no  interest  or 
claim. 

First  Assistant  Secretary  Chandler  to  the  Oommissiofier  of  the  Oeneral 

Land  Office^  February  5, 1892. 

The  land  involved  in  this  appeal  is  the  lifB.  J  Sec.  1,  T.  18  ^.^  B.  11 
W.,  Seattle;  Washington,  land  district. 

It  appears  from  the  record  that  Ellen  Youug  made  application  to  pur- 
chase the  land  in  controversy^  as  timber  land,  under  the  act  of  Con- 
gress of  June  3, 1878,  October  23,  1888.  Pursuant  to  published  notice 
she  submitted  final  proof  January  31, 1889.  This  entry  was  made  the 
subject  of  investigation  by  a  special  agent  of  the  Department,  who,  on 
March  6, 1889,  procured  an  affidavit  from  the  claimant  in  which  she 
says: 

I  made  this  application  with  my  own  money,  earned  by  washing  and  ironing,  seU- 
ing  milk  and  bntter  and  eggs,  and  from  the  sale  of  property  owned  by  my  hnsband 
in  Aberdeen. 

May  13,  1890,  the  register  rejected  the  proof  offered  "  because  no 
money  was  tendered  at  the  time  of  final  proof;  2nd,  did  not  purchase 
the  land  with  her  separate  money."  From  this  decision  claimant  ap- 
pealed and  you  by  letter  of  December  4, 1890,  affirmed  said  rejection, 
on  the  ground  "  that  part  of  the  money,  at  least,  was  owned  jointly  by 
the  claimant  and  her  husband,''  whereupon  she  prosecutes  this  appeal, 
assigning  as  erroi,  your  action  in  holding  that  claimanl^s  case  fell 
under  the  operation  of  paragraph  6,  of  the  circular  of  May  21, 1887  (6 
L.  D.,  114). 

The  circular  referred  to,  among  other  things  pertaining  to  this  class 
of  entries  by  married  women,-  provides  that ''  she  shall  make  affidavit 
at  the  time  of  entry  that  she  proposes  to  purchase  said  land  with  her 
separate  money,  in  which  her  husband  has  no  interest  or  claim."  It  is 
difficult  to  understand  how  your  decision,  under  the  showing  made, 
could  have  been  otherwise  than  in  affirmance  of  the  action  of  the  local 
officers. 

Your  judgment  is  affirmed. 
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TIBCBfiR  CTTTmrO— RAIIiBOAl>  LOOTS. 

IfOBTHEBN  PACIFIO  B.  B.  OO. 

Peimits  will  not  be  iBsned  under  section  S,  act  of  Marcli  3, 1891,  to  cnt  timber  flrom 
the  nnsnrveyed  lands  within  the  primary  limits  of  the  Northern  Pacific  grant, 
in  the  absence  of  a  showing  that  the  land  is  mineral  in  character. 

Secretary  Nobis  to  the  Commissioner  of  the  OeneralLa/nd  Office^  February 

3 J 1892. 

I  have  considered  the  qaestion  presented  in  your  letter  of  January 
20, 1892,  relative  to  the  granting  of  permits,  under  the  8th  section  of 
the  act  of  March  3, 1891  (26  Stat.,  1093),  to  cut  timber  from  the  unsur- 
veyed  lands  within  the  primary  limits  of  the  grant  for  the  Northern  Pa- 
cific Bailroad  Company. 

Your  letter  states  that: 

This  office  has  received  a  large  nnmber  of  applications  for  permits  to  cnt  timber 
from  nnsnrveyed  public  lands  in  Montana.  Forty  or  more  protests  against  the 
granting  of  snch  appUcations  have  been  filed  by  and  in  the  interests  of  the  Northern 
Pacific  Kailroad  Company.  These  protests  are  not  only  against  the  particular  appli- 
cations named  therein,  bnt  generaUy  against  the  granting  of  any  permit  to  cnt  tim- 
ber from  the  nnsnrveyed  public  lands  within  the  limits  of  the  grant  to  said  railroad 
company 

I  have  def(nred  action  on  any  application  against  which  such  «  protest  has  been 
filed,  lest  complications  might  arise  that  would,  in  the  future,  involve  the  govern- 
ment in  a  controversy  with  the  railroad  company  as  to  the  rights  of  the  latter,  either 
for  indemnity  in  lands  or  in  money. 

I  deem  it  unnecessary  to  here  consider  the  special  claims  made  by 
the  company  in  its  protest. 

Under  the  acts  of  Congress  making  a  grant  to  aid  in  tiie  construction 
of  this  road,  which  is  a  grant  in  presentiy  the  title  passes  to  all  lands  of 
the  character  deaeribed  therem,  free  from  daims  or  rights  at  the  dato 
of  the  definite  location  of  the  road,  whether  surveyed  or  unsurveyed. 

The  road  has  long  ago  been  located  and  constructed  through  the 
State  of  Montana,  in  which  the  tracts  specially  referred  to  in  your 
letter  lie. 

Until  surveyed,  it  can  not,  with  any  degree  of  certainty,  be  held  that 
any  particular  piece  of  land  will,  upon  survey,  form  a  part  of  an  even 
numbered  section,  and  in  the  absence  of  a  showing  that  the  land  is 
mineral  in  character,  no  disposition  should  be  made  of  any  of  the  lands 
within  the  limits  of  said  grant,  nor  any  permit  issued  to  remove  timber 
from  the  same  prior  to  the  survey  by  the  United  States. 


motion  fob  bxvixw— koticb-transfbrsb. 

Ohables  0.  Febby. 

It  is  incumbent  upon  a  transferee  who  alleges  on  motion  for  review,  that  a  decision 
has  not  become  final  as  to  him  for  want  of  notice,  to  affirmatively  show  that  a 
statement  of  his  interest  was  on  file  in  the  local  oifice. 
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Swretary  tfobU  to  fhs  Commissioner  of  the  General  Land  Office^  Janu- 
ary JS9y  1892. 

Charles  F.  Fisher,  transferee  of  Oharles  O.  Ferry,  has  filed  a  motion 
for  review  and  reconsideration  of  departmental  decision  of  May  26, 1888, 
holding  for  cancellation  Ferry's  pre-emption  cash  entry  for  the  SE.  J  of 
Sec.  33,  T.  113,  E.  65,  Huron  land  district,  Dakota,  with  a  view  to  hav- 
ing the  same  confirmed  under  the  7th  section  of  the  act  of  March  3, 
1891  (26  Stat.,  1095). 

The  entry  was  finally  cancelled  by  year  of&ce,  in  pursuance  of  said 
departmental  decision,  on  June  13, 1888. 

The  transferee  contends,  however,  that  inasmuch  as  he  received  no 
notice  of  said  decision  until  informed  thereof  by  register's  letter  of  May 
16, 1891,  the  decision  had  not  become  final  as  to  him,  and  that  his  mo- 
tion for  review,  filed  ten  days  later  (May  26),  saved  his  rights  in  the 
premises;  hence  that  the  entry  should  be  confirmed  to  him  under  Sec 
7  of  the  act  above  cited. 

If  the  transferee  had  on  file  in  the  local  office  a  statement  showing 
his  interest  in  the  entry,  he  was  entitled  to  notice  of  its  cancellation; 
otherwise  he  is  estopped  irom  calling  in  question  the  validity  of  the 
proceedings  against  it.  See  Gyrus  H.  Hill,  5  L.  D.,  276;  A.  A*  Joline, 
ib.,  589;  American  Investment  Company,  ib.,  603;  Van  Brunt  v,  Ham- 
mon,  et  al.,  9  L.  D.,  561;  John  J.  Dean,  10  L.  D.,  446;  Otto  Soldan,  11 
L.  D.,  194;  Bobinson  t.  Knowles,  12  L.  D.,  462. 

Moreover,  it  devolves  ux>on  the  applicant  to  show  that  he  had  filed 
in  l&e  local  office  a  statement  of  his  interest  (Bobinson  ff.  Knowles, 
supra).  I  find  nothing  in  his  motion,  nor  elsewtiete  in  the  rcicord  trans- 
mitted, to  show  that  he  had  done  so. 

As  no  sufficient  ground  for  the  review  and  reconsideration  prayed 
for  is  shown,  the  motion  Is  denied. 


TIMBSB  CXTUTXTKB  lENTR^— l*RIBLrMlWAB^  A3ITO>AT]T« 

TlOUOB  V.  HOOSBTT. 

An  entry  should  not  be  allowed  on  an  applloatlon  and  pTeUminacy  affidavit  eocecnted 

whUe  the  land  is  not  legaUy  liable  to  diapoaal. 

First  Assistant  Secretary  Cfhandler  to  the  Commissioner  of  the  General 

Land  Office,  February  3j  1892. 

On  February  5, 1890,  Asa  B.  Hockett  presented  at  the  land  office  at 
Garden  Oily,  Kansas,  his  a{>plieation  to  make  timber  culture  entry  of 
the  NW  i  section  9,  T.  34  S.,  B.  36  W.,  also  $14  as  fees.  This  applica- 
tion was  accompanied  by  the  usual  timber-culture  affidavit  sworn  to 
January  31, 1890.  On  said  February  6, 1890,  these  papers  and  money 
were  returned  by  the  register,  as  appears  by  his  letter  of  that  date>  for 
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fhe  reason  that  the  affidavit  was  not  signed  by  Hocketfs  name  in  tnIL 
Fo  entry  was  made  of  this  transaction  on  the  books  of  the  local  office. 

At  this  date  the  land  was  embraced  in  the  timber-cultnre  entry  of 
William  McCullongh,  which  was  contested  by  Robert  P.  Holmes. 

On  February  21,  1890,  the  entry  of  McCnllough  was  canceled  by 
your  order  of  February  18, 1890.  On  said  February  21, 1890,  Hockett 
again  filed  his  application  dated  January  31,  1890,  to  make  timber-cul- 
ture entry  for  said  tract,  accompanied  with  said  former  affidavit  prop- 
erly signed,  but  of  even  date  with  the  application,  and  with  the  usual 
fee,  subject  to  the  preference  right  of  said  Robert  F.  Holmes. 

On  March  20, 1890,  James  J.  Holmes  presented  his  own  application 
to  make  timber-culture  entry  of  said  tract,  with  the  proi>er  fees,  also 
accompanied  with  a  waiver  of  his  preference  right  made  by  said  Robert 
F.  Holmes. 

The  local  office  rejected  the  application  of  James  J.  Holmes  because 
said  land  was  already  appropriated  by  the  application  of  said  Hockett, 
and  thereupon  the  former  appealed. 

By  letter  of  July  21, 1890,  you  affirmed  their  decision* 

An  appeal  now  brings  the  case  before  me. 

One  of  the  specifications  of  error  is  that, — 

On  Jan'y  31,  1890,  and  Feby.  5,  1890,  the  tract  applied  for  by  Hockett  was  corered 
by  the  uncanceled  entry  of  one  William  McCnllongh,  and  iras  not  subject  to  entry. 

The  second  section  of  the  act  of  June  14, 1878  (20  Stat,  113),  pro- 
vides, 

That  the  pemon  applying  for  the  benefits  of  this  act  shall,  upon  appUoatlon  to  the 
register  of  the  land  district  in  which  he  or  she  is  about  to  make  such  entry,  make 
affidavit,  before  the  register  or  receiver,  or  the  clerk  of  some  court  of  record,  or  offi- 
cer authorized  to  administer  oaths  in  the  district  where  the  land  is  situated,  etc. 

In  this  case  the  affidavit  was  made  before  a  notary  public  in  La  Fay- 
ette, within  the  Garden  Oity  land  district. 
In  the  case  of  Hiram  Oampbell  (5  0«  L.  O.,  21),  it  was  held  that — 

Where  the  party  pursues  this  course,  a  sound  discretion  must  be  exercised  by  the 
local  officers,  and  a  reasonable  time  allowed  for  the  transmission  of  the  affidavit  to 
the  local  land  office.  But  in  no  case  can  an  affidavit  made  while  the  land  is  appro- 
priated, under  the  provision  of  law,  be  received.  To  allow  such  a  course  would  be 
an  encouragement  to  the  sale  of  claims  on  the  part  of  settlers,  a  practice  not  recog- 
nized by  law,  or  sanctioned  by  this  Department. 

In  consequence  of  this  decision,  rendered  December  22,  1877,  the 
circular  of  January  8, 1878  (4  0.  L.  O.,  107),  was  issued,  in  which  the 
local  officers  wer-e 

instructed  not  to  take  or  hold  in  your  possession  such  papers,  nor  recognise  them, 
when  presented  by  attorneys,  where  you  know  them  to  have  been  actually  made  by 
the  applicant  at  a  date  prior  to  the  time  when  the  land  applied  for  was  legally  lia- 
ble to  disposal  by  you. 

This  doctrine  was  applied  in  the  case  of  Johnson  Barker  (1  L.  D., 
164);  and  of  Btaab  v.  Smith  (3  L.  D.,  320). 
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flockett's  first  application  and  affidavit^  both  dated  and  made  Janu- 
ary 31,  1890,  and  tendered  at  the  local  office  on  February  5, 1890,  should 
have  been  rejected  on  the  ground  that  the  land  was  not  then  subject  to 
di8XK>8al  because  embraced  in  McCullough's  entry,  which  was  still  un- 
canceled. 

His  application  and  affidavit  tendered  February  21, 1890,  should  have 
been  rejected  because  both  were  the  identical  papers  tendered  Febru- 
ary 5, 1890,  which  were  made  January  31, 1890,  when  the  land  was  not 
<^  legally  liable  to  disposal,"  and  therefore  were  within  the  express  in- 
hibition of  the  circular  and  decisions  above  cited. 

Your  judgment  is  reversed. 


bahiboad  gba37t— adjttstment-dkmanb  fob  becoktbtakce. 
United  States  v.  Alabama  State  Land  Co. 

The  grant  to  the  State  of  Alabama  by  seotion  1,  act  of  June  8, 1856,  in  aid  of  the 
WiUa  VaUey  railroad,  and  by  section  6,  of  said  act,  in  aid  of  the  Northeast  and 
Sonthwestem  railroad,  were  distinct  and  separate  grants,  and,  in  the  adjustment 
thereof,  there  is  no  authority  for  the  oertlAcation  of  lands  within  the  limits  of 
one  road  to  satisfy  losses  on  account  of  the  other. 

The  Department  has  fuU  authority  to  institute  proceedings  for  the  recovery  of  title 
to  lands  erroneously  certified  on  account  of  a  railroad  grant,  whether  such  lands 
are  in  the  possession  of  the  original  grantee  or  have  passed  to  third  parties. 

The  preliminary  demand  for  reconyeyance  in  the  institution  of  such  proceedings 
may  be  properly  made  upon  the  present  holders  of  the  land,  and  parties  appear- 
ing to  have  an  interest  therein,  where  it  is  made  to  appear  that  the  original  com- 
pany  has  ceased  to  exist  and  has  parted  with  its  title  to  said  land. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Feb- 
ruary 3  J  1892. 

On  June  3, 1856  (11  Stats.,  17),  Congress  granted  to  the  State  of 
Alabama,  to  aid  in  the  construction  of  a  railroad  '^  from  Oadsden  to 
connect  with  the  Georgia  and  Tennessee  line  of  railroads  through  Chat- 
tooga, Wills  and  Lookout  Valleys;"  also  a  railroad  ^^from  near  Gads- 
den to  some  point  on  the  Alabama  and  Mississippi  State  line,  in  the 
direction  of  the  Mobile  and  Ohio  Eailroad,  with  a  view  to  connect  with 
said  Mobile  and  Ohio  Railroad". 

On  January  20, 1858,  the  legislature  of  Alabama  conferred  the  right 
received  from  Congress  to  aid  in  the  construction  of  a  railroad  from 
Gadsden  through  Wills  and  Lookout  valleys  upon  the  Wills  Valley 
Bailroad  Company. 

The  grant  from  near  Gadsden,  to  a  point  on  the  Alabama  and  Missis* 
sippi  State  line,  in  the  direction  of  the  Mobile  and  Ohio  Bailroad,  was 
conferred  by  said  State  upon  the  l^ortheast  and  Sonthwestem  Eail- 
TOftd  Company. 

14661— VOL  U 9 
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These  two  companies  filed  their  respectiye  maps  of  definite  location, 
October  11, 1858. 

By  virtue  of  an  act  of  the  legislature  of  the  State  of  Alabama,  ap- 
proved November  17, 1868,  entitled  "An  act  relating  to  the  Wills  valley 
Bailroad  Company  and  !N'ortheast  and  Soath western  Alabama  Eailroad 
Company,'^  the  Wills  Valley  Baikoad  Company  was  authorized  to  pur- 
chase the  raihoad  and  franchises  of  the  Northeast  and  Southwestern 
Alabama  Eailroad  Company,  and  after  doing  so  to  change  its  own  name 
to  that  of  the  Alabama  and  Chattanooga  BaUroad  Company. 

The  road  was  built  on  the  lines  designated  in  the  maps  of  definite 
location  filed  in  your  office  by  the  two  original  companies.  Under  the 
act  of  the  State  legislature  of  Alabama  above  referred  to,  the  Wills 
Yalley  railroad  became  the  owner  of  the  rights  of  the  Northeast  and 
Southwestern  Eailroad  Company,  and  was  subsequently  known  as  the 
Alabama  and  Chattanooga  Eailroad  Company.  The  road  thus  known 
formed  a  continuous  line  from  the  Mississippi  State  line  near  Meridian 
to  Wauhatchie,  Tennessee,  a  distance  of  two  hundred  and  seventy-two 
miles. 

It  seems  that  in  the  adjustment  of  these  two  grants  to  aid  in  the 
building  of  railroads  east  and  west  from  Oadsden,  during  a  part  of  the 
time  prior  to  1887,  they  were  erroneously  treated  as  one  grant,  and  lands 
were  certified  to  the  Alabama  and  Chattanooga  railroad  opposite  the 
Wills  Valley  railroad  for  lands  lost  within  the  granted  limits  of  the 
Northeast  and  Southwestern  Eailroad  Company.  These  two  grants  to 
the  State  of  Alabama  to  aid  in  the  construction  of  the  above  railroads, 
were  separate  and  distinct  grants.  One  of  them  was  made  by  the  first 
section  of  the  act  of  June  3, 1856,  supra^  and  the  other  by  the  sixth 
section  of  said  act.  There  is  no  conflict  between  the  grants;  neither  do 
they  run  parallel  with  each  other.  Each  began  at  Gadsden,  in  said 
State,  and  extended  in  opposite  directions  so  that  when  the  two  roads 
were  constructed,  together  they  would  constitute  a  continuous  line 
through  said  State.  This  fact,  however,  does  not  authorize  the  cer- 
tification of  lands  within  the  limits  of  one  road  to  satisfy  losses  on  ac- 
count of  the  other,  and  it  was  manifestly  erroneous  for  your  office  to 
have  treated  the  two  grants  as  an  entirety. 

For  various  reasons  there  appears  to  have  been  a  deficit  in  the  amount 
of  lands,  to  wliich  the  Northeast  and  Southwestern  Eailroad  Company 
was  entitled,  within  the  limits  of  the  grant  for  that  road,  but  as  to  such 
amount  the  grant  was  a  barren  right.  Tliis  was  unfortunate  for  the 
company,  but  was  a  risk  assumed  when  it  accepted  the  terms  of  the 
grant.  By  reason  of  this  deficit  the  Alabama  and  Chattanooga  Eail- 
road Company,  as  successor  to  said  road  and  grant,  could  not  be  aL 
lowed  to  acquire  surplus  lands  within  the  indemnity  limits  of  the  Wills 
VaUey  Eailroad  Company  to  indemnify  this  loss.  It  being  the  suc- 
cessor in  interest  by  purchase  of  the  two  roads  mentioned,  did  not  give 
it  authority  to  consolidate  the  land  grants  made  to  aid  in  their  construe- 
tion« 
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Since  the  passage  of  the  adjustment  act  of  Marcli  3^  1887  (24  Stat, 
556),  yonr  office,  in  adjusting  these  grants,  has  correctly  treated  them  as 
separate  grants.  In  your  report,  dated  December  19, 1888,  you  state 
that  these  grants  have  been  finally  adjusted  and  that  the  Alabama  and 
Ohattanooga  Eailroad  Company  has  received,  under  the  grant  conferred 
upon  the  Wills  Valley  Bailroad  Company,  72,054.28  acres  of  land  in 
excess  of  the  quantity  to  which  the  company  was  entitled  thereunder. 

The  list  of  the  erroneously-certifled  lands,  marked  ^^A'^  has  been  ex- 
amined ;  also  your  letter  dated  February  27, 1890,  giving  a  statement 
of  the  final  adjustment  of  the  two  grants.  The  lands  incladed  in  the 
list  marked  ^^A"  were  certified  to  the  State  of  Alabama  for  the  benefit 
of  the  Wills  Yalley  Eaibroad  Company  and  the  Alabama  and  Chatta- 
nooga Eailroad  Company  as  its  successor.  These  certifications  were 
made  on  different  dates,  as  is  shown  in  said  list. 

It  apx>ears  that  after  the  State  of  Alabama  had  accepted  the  two 
grants  heretofore  mentioned,  and  had  conferred  the  same  upon  the 
Wills  Yalley  Eailroad  Company  and  the  l^ortheast  and  Southwestern 
Eailroad  Company,  nothing  was  done  towards  building  either  of  said 
roads,  and  when  the  Alabama  and  Chattanooga  Eailroad  Company  suc- 
ceeded to  their  rights,  in  order  to  secure  the  construction  of  the  road 
the  legislature  of  the  State  of  Alabama  passed  a  law  authorizing  the 
State  to  indorse  the  bonds  of  the  company.  The  total  liability  of  the 
State  became  about  $7,200,000.  by  reason  of  its  indorsement  of  the  com- 
pany's bonds.  To  secure  herself  against  any  possible  loss,  the  State 
took  a  mortgage  on  the  railroad  and  all  the  granted  lands  of  said  com- 
pany. The  road  was  built  in  1871,  and  soon  after  became  unable  to  pay 
the  interest  on  its  bonds.  The  State  paid  the  interest  and  assumed 
the  principal.  The  property  of  said  road  was  sold  in  pursuance  to  a 
decree  of  the  district  court  of  the  United  States  for  the  middle  district 
of  Alabama,  and  the  company  was  declared  bankrupt.  The  State  be- 
came the  owner,  by  purchase,  of  all  the  lands  granted  by  Congress  to 
aid  in  the  construction  of  these  railroads.  Wallace  t?.  Loomis  (97  IT.  S., 
146).  On  February  8, 1877,  the  State  transferred  the  lands  to  John  A. 
Billups  of  Pickens  county,  Alabama,  trustee  appointed  by  the  governor 
under  authority  of  the  act  of  the  general  assembly  of  said  State,  dated 
February  23, 1876,  and  John  Swann  of  London,  England,  a  trustee  ap- 
pointed by  the  bondholders.  The  deed  was  executed  to  these  trustees 
and  their  successors,  and  the  lands  were  sold  by  them,  ^'The  Alabama 
State  Land  Company  becoming  the  purchasers  thereof.  It  is  asserted 
that  John  Swann  is  dead,  and  that  Frank  Y.  Anderson  has  succeeded 
bim  as  the  trustee  for  the  bondholders. 

The  railroad  built  by  the  Alabama  and  Chattanooga  Eailroad  Com- 
pany was  sold  under  a  decree  of  the  United  States  court  for  the  south- 
em  district  of  Alabama,  on  the  22nd  day  of  January,  1877,  and  was 
purchased  by  parties  who  now  have  no  interest  in  the  lands,  and  the 
road  18  now  known  as  the  ^^Alabama  Great  Southern  Eailroad  Com- 
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pany,"  and  is  controlled  by  the  "  Cincinnati,  New  Orleans  and  Texas 
Pacific  Eailway  Company.^ 

It  is  claimed  that  the  Alabama  and  Chattanooga  Eailroad  Company 
is  not  now  in  existence  and  has  left  no  assets  behind  it,  and  no  one  is 
now  authorized  to  represent  it.  The  lands  included  in  list  "  A  ^  hereto- 
fore erroneously  certified  for  the  benefit  of  said  railroad  company,  are 
now  the  property  of  the  Alabama  State  Land  Company,  a  corporation 
organized  for  the  purpose  of  holding  real  estate  and  for  other  purposes, 
under  thelaws  of  the  State  of  Alabama.  On  January  7, 1890,  this  company, 
by  its  attorney,  M.  D.  Brainard,  filed  a  paper  in  this  Department  which 
purports  to  be  an  appearance  of  said  company,  and  sets  out  a  number  of 
reasons  why  the  government  cannot  recover  the  lands  in  question,  and 
contends  that  as  this  company  is  an  innocent  purchaser  of  these  lands 
for  value,  the  only  course  left  the  government  is  a  suit  against  the  Ala- 
bama and  Chattanooga  Bailroad  Company  for  the  value  of  the  lands; 
and,  as  that  company  is  not  in  existence  and  has  no  assets,  such  a  suit 
would  be  useless. 

The  second  section  of  the  adjustment  act  {supra) j  provides: 

That  if  it  shaU  appear^  upon  the  completion  of  auoh  adJoBtmente  respectfuUy  (re- 
spectively), or  sooner,  that  lands  have  been,  firom  any  canse,  heretofore  erroneonsly 
certified  or  patented,  by  the  United  States,  to  or  for  the  nse  or  benefit  of  any  com- 
pany claiming  by,  through,  or  under  grant  from  the  United  States,  to  aid  in  the  con- 
struction of  a  railroad,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  there- 
upon demand  from  such  company  a  relinquishment  or  reconyeyance  to  the  United 
States  of  all  such  lands,  ^vhether  within  granted  or  indemnity  limits ;  and  if  such 
company  shall  neglect  or  fail  to  so  reconvey  such  lands  to  the  United  States  within 
ninety  days  after  the  aforesaid  demand  shall  have  been  made,  it  shall  thereupon  be 
the  duty  of  the  Attorney-General  to  commence  and  prosecut-e  in  the  proper  courts 
the  necessary  proceedings  to  eancel  aU  patents,  certification,  or  other  evidence  of 
title  heretofore  issued  for  such  lands^  and  to  restore  the  title  thereof  to  the  United 
States. 

It  will  be  seen  from  an  examination  of  the  above  section  that  no  new 
authority  is  given  the  Department  in  the  matter  of  the  restoration  of 
lands  erroneously  certified  or  patented  to  or  for  the  benefit  of  any  rail- 
road company,  but  that  which  before  was  discretionary  is  now  made 
Miandatory. 

In  this  case  the  certificates  were  issued  for  the  use  of  the  Alabama 
and  Chattanooga  Railroad  Company,  as  successor  in  interest  to  the  two 
grants  above  mentioned,  and,  as  far  as  the  government  is  concerned,  it 
natters  not  whether  the  tracts  thus  enoneously  certified  are  found  in 
the  possession  of  the  original  grantee,  or  in  the  possession  of  a  second 
or  third  grantee.  Its  duty,  under  the  commands  of  the  adjustment  act, 
is  to  take  steps  to  compel  the  restoration  thereof.  The  State  of  Ala- 
bama became  the  purchaser  of  these  lands,  through  judicial  sale,  from 
the  Alabama  and  Chattanooga  Eailroad  Company,  and,  in  turn,  sold 
and  conveyed  them  to  the  Alabama  State  Land  Company. 

It  would  seem  that  the  provision  in  the  second  section  of  the  a4|nst* 
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ment  act,  providing  that  a  demand  must  be  made  for  reconveyance, 
warrants  the  making  of  such  a  demand  upon  the  present  holders  of  the 
land,  if  it  be  true  that  the  original  company  has  ceased  to  exist,  as 
alleged. 

Although  it  is  claimed  that  no  one  is  now  authorized  to  represent  the 
Alabama  and  Chattanooga  Bailroad  Company,  the  records  of  your 
office  show  that  certain  selections  were  made  May  13, 1885,  in  the  name 
of  said  company  by  Frank  Y.  Anderson,  who  swears  "that  I  am  the 
general  land  agent  of  the  Alabama  and  Chattanooga  Bailroad,  formerly 
called  the  iN'ortheastem  and  Southwestern  and  Wills  Yalley  Bailroad, 
and  am  also  agent  of  the  State  of  Alabama  for  the  selection  of  public 
lands." 

It  is  apparent  that  lands  have  been  conveyed  on  account  of  this 
grant  without  authority  of  law,  being  in  excess  of  that  granted  by 
Congress. 

A  suit  may  be  brought  by  the  United  States  in  any  court  of  compe- 
tent jurisdiction  to  set  aside,  cancel,  or  annul  a  patent  for  land  issued 
in  its  name,  on  the  ground  that  it  was  obtained  by  fraud  or  mistake. 
United  States  v,  San  JaciQto  Tin  Company  (125  U.  S.,  273). 

As  before  stated,  this  right  to  bring  such  a  suit  exists  independently 
of  the  act  of  March  3, 1887  {8wpra)y  and,  in  view  of  the  facts  in  this 
case,  showing  as  they  do  that  the  lands  described  in  list  marked  ^^  A,'' 
amounting  in  all  to  72,051.57  acres  were  erroneously  certified  to  the 
Alabama  and  Chattanooga  Bailroad  Company,  you  are  directed  to  de- 
mand a  reconveyance  thereof  from  the  grantees  of  said  company — to 
wit:  the  State  of  Alabama  and  the  Alabama  State  Land  Company,  also 
upon  Frank  Y.  Anderson,  as  agent  tor  said  Alabama  and  Chattanooga 
Bailroad  Company,  and  upon  the  trustees  who  received  deeds  from  the 
State,  or  their  successors,  within  ninety  days  from  the  date  of  the  serv- 
ice of  notice  of  said  demand;  at  the  end  of  which  period,  if  reconvey- 
ance is  refused,  you  will  forward  a  complete  record  in  the  case  to  this 
Department,  with  a  view  of  its  transmittal  to  the  Attorney-General, 
for  the  institution  of  proper  proceedings  to  vacate  said  patent. 


BJELINQXnSHMXNT-VACAlV^Cnr  IN  L.OCALi  OFFICE. 

Armstrong  v.  Miranda. 

A  relinquishment,  executed  by  the  entryman  while  so  intoxicated  as  to  not  compre- 
hend the  character  of  the  instrument,  is  ineiTective. 

A  vacancy  in  the  office  of  either  the  register  or  the  receiver,  disqualifies  the  remain- 
ing incumbent  for  the  performance  of  the  duties  of  his  own  office,  during  the 
period  of  such  vacancy. 

A  relinquishment  sent  to  the  local  office  duriag  a  vacancy  in  the  office  of  the  regis- 
ter is  not  filed  in  contemi)lation  of  law,  and  if  returned  to  the  ontryman  before 
said  vacancy  is  filled,  no  action  can  be  subsequently  taken  thereon  by  the  register 
ftnd  receiver. 
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First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  ihe  Oeneral 

Land  Office,  February  4, 1892. 

The  land  in  controversy  in  this  case  is  the  BW  ^  of  See.  13,  T.  1  K, 
E.  4  E.,  in  the  Tucson  land  district,  Arizona,  for  which  Jesus  Miranda 
filed  pre-emption  declaratory  statement  on  the  14th  of  September,  1885, 
alleging  settlement  in  August,  1878.  He  changed  his  pre-emption 
filing  to  homestead  entry,  on  the  23d  of  llfovember,  1886. 

On  the  6th  of  May,  1887,  he  filed  in  the  local  office  notice  of  his  in- 
tention to  make  final  proof  for  the  tract,  before  the  clerk  of  the  United 
States  district  court  at  PhoDnix,  Arizona,  on  the  17th  of  June,  of  that 
year.  This  notice  was  published  in  the  Salt  Biver  Yalley  l^ews,  the  first 
insertion  being  on  the  14th  of  May,  1887,  and  the  last  on  the  18th  of 
June.  The  affidavit  of  the  publisher  makes  the  last  insertion  on  the 
18th  of  ^^  May",  but  it  is  apparent  on  the  face  of  the  paper  that  it  should 
have  been  June,  as  the  paper  was  published  weekly,  and  the  affidavit 
would  make  the  first  and  last  publications  within  four  days  of  each 
other,  whereas  there  would  be  an  opportunity  for  six  insertions  if  the 
first  was  on  the  14th  of  May,  and  the  last  on  the  18th  of  June. 

The  date  mentioned  in  the  notice  for  making  proof  was  June  17,  at 
which  time  such  notice  had  not  been  published  six  weeks.  He,  there- 
fore, asked  for  a  continuance  until  the  following  day,  which  was 
granted.  The  proof  was  made  before  the  clerk  of  the  court  on  the  18th 
of  June,  at  which  time  Armstrong  filed  an  affidavit  of  contest,  alleging 
that  Miranda  had  sold  his  right  in  said  tract  to  said  Armstrong,  and 
had  relinquished  his  interest  therein  to  the  United  States,  and  also  that 
the  proof  was  advertised  to  be  made  on  the  17th  of  June,  and  '^  on  that 
day  publication  had  not  been  made  six  weeks  as  required  by  law.'' 

This  affidavit  was  forwarded  to  the  local  office  with  the  final  proof,  and 
hearing  was  ordered  to  detennine  the  questions  raised  thereby.  It  took 
place  on  the  18th  of  October,  1887,  and  resulted  in  a  decision  by  the 
local  officers  on  the  21  st  of  May,  1888,  in  which  they  found  in  favor  of 
the  contestant,  and  recommended  the  cancellation  of  the  entry  of  Mi- 
randa. 

From  that  decision  an  appeal  was  taken  to  your  office.  After  numer- 
ous motions,  decisions,  and  appeals,  to  which  it  is  unnecessary  for  me 
to  allude,  the  appeal  from  the  decision  of  the  local  officers  of  May  21, 
1888,  was  decided  by  you,  and  their  judgment  affirmed  September  23, 
1890.  An  appeal  from  such  decision  by  you,  brings  the  case  to  the 
Department  for  consideration. 

In  the  record  before  me  is  a  sheet  of  legal  cap  paper,  upon  which  the 
following  is  written : 

In  the  UDited  States  Land  Office,  Tucson,  Arizona. 

Personally  appeared  before  me,  D.  H.  Wallace,  a  notary  public  in  ftnd  for  the 
connty  of  Maricopa,  Territory  of  Arizona,  Jesns  Miranda,  who  being  duly  sworn 
deposes  and  says  that  he  is  the  identical  Jesns  Miranda,  who  made  pre-emption  D. 
a  No.  1584,  of  SW  i  of  Seo.  13,  T.  1 N.,  £.  4  K,  on  the  14th  day  of  September  1885,  and 
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changed  said  tract  to  H'd.  entry  No.  544,  on  the  23d  day  of  November  1885.  That 
his  receipt  for  his  homestead  entry  No.  644  has  been  lost  or  mislaid,  and  is  not  now 
in  his  possession  and  cannot  be  fonnd.  That  he  now  relinqnishes  to  the  govermnent 
of  the  United  States  all  his  right,  title  and  interest  in  and  to  the  above  described 
tract  this  13th  day  of  May  1887^  and  that  he  has  not  heretofore  relinquished  Siiid 
ttitry. 

his 
JXSUB  X  MlBAMDA. 

mark. 

Witness: 

O.  T.  POBTBBIS. 

Subscribed  and, sworn  to  before  me  this  ISthday  of  May  1887,  and  I  hereby  certify 

the  deponent  is  the  identical  person  he  represents  himself  to  be. 

D.  H.  Wallace, 

Notary  Puhlie. 

In  reference  to  this  paper,  the  evidence  of  Armstrong  and  his  wit- 
nesses is^  that  it  was  signed  by  the  parties  whose  names  it  bears,  on 
the  day  it  is  dated,  and  that  it  was  the  result  of  certain  prior  negotia- 
tions. That  Armstrong  desired  to  become  possessed  of  the  land  occu- 
pied by  Miranda,  but  as  he  could  not  talk  or  understand  the  Spanish 
language,  and  as  Miranda  could  not  talk  or  understand  any  other,  he 
employed  one  Brown,  who  could  talk  and  understand  both  languages, 
to  institute  and  conduct  negotiations,  with  a  view  of  bringing  about  ttie 
desired  result.  These  negotiations  resulted  in  the  execution  of  the 
paper  above  set  forth,  the  consideration  for  which  from  Armstrong  to 
Miranda,  was  to  be  the  sum  of  $1,300,  seventy-flve  of  which  was  paid 
the  day  the  paper  was  executed,  and  the  balance  was  to  be  paid  when 
Armstrong  should  receive  his  receipt  from  the  local  land  oflSce  for  a 
timber-culture  entry  which  he  desired  to  make  for  the  land.  The 
relinquishment,  together  with  the  necessary  papers  for  a  timber-culture 
entry,  and  the  fees  therefor,  were  immediately  sent  by  Armstrong  to 
Tucson,  and  were  delivered  to  Fred  W.  Smith,  the  receiver  of  the  local 
land  office,  at  his  residence,  about  midnight  of  May  14,  1887.  These 
papers  Smith  took  with  him  to  the  office  the  next  morning,  and  handed 
them  to  0.  E.  Dailey,  the  clerk  who  had  charge  of  the  register's  office. 

At  this  time,  the  office  of  register  was  vacant  at  the  Tucson  land 
district,  in  consequence  of  the  expiration  of  the  term  of  the  former  reg- 
ister, and  the  Senate  having  closed  its  session  without  confirming  the 
President's  appointee  for  the  position. 

On  the  part  of  Miranda,  the  evidence  in  reference  to  the  relinquish- 
ment in  question  is  that  be  was  in  the  habit  of  having  periodical 
"  drunken  sprees,  ^  which  usually  continued  about  two  weeks.  That 
he  went  on  one  of  these  sprees  the  first  weeek  in  May,  1887,  and  con- 
tinued under  the  influence  of  liquor,  and  unfit  for  the  transaction  of 
business,  until  after  the  middle  of  that  month.  That  he  was  not  sober 
enough  to  understand  the  nature  of  a  transaction  which  resulted  in  the 
relinquishment,  and  supposed  he  was  simply  signing  an  agreement  to 
sen  Armstrong  the  land  after  he  made  final  proof,  and  received  final 
certificate.    That  he  had  no  idea  or  intention  of  relinquishing  the  land 
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at  all,  or  of  selliDg  it  without  consulting  his  wife  and  daughters,  but 
that  he  entered  into  the  agreement  to  sell  to  Armstrong  to  obtain 
money  with  which  to  continue  his  spree.  That  he  did  not  become  sober 
until  his  wife  heard  that  he  had  signed  a  relinquishment,  which  was 
the  first  time  that  he  became  aware  that  the  paper  signed  by  him  was 
of  that  character. 

Armstrong  and  his  witnesses  deny  that  Miranda  was  drunk  when  he 
signed  the  paper,  and  Porterie,  who  read  it  to  him  in  Spanish,  is  quit« 
certain  that  he  was  sober  and  understood  the  nature  of  the  paper,  as 
he  said  "  all  right  ^  at  the  conclusion  of  the  reading.  The  testimony  ot 
this  witness  is  somewhat  weakened,  however,  by  his  statement  that 
Miranda  was  to  give  him  twenty-five  dollars  for  interpreting  the  paper 
to  him.  He  says  this  was  Miranda's  "  own  projwsition."  A  sober  man, 
who  was  intelligent  enough  to  comprehend  the  nature  of  a  paper  which 
was  written  in  a  language  which  he  could  neither  speak  nor  re>ad  would 
not  be  likely  to  make  such  a  proposition. 

When  Miranda  was  told  by  his  wife  that  she  had  been  informed  that 
he  had  relinquished  the  land,  the  interview  which  followed  between 
them  had  the  efi*ect  to  sober  him  up,  and  resulted  in  an  affidavit  by 
her,  in  which  the  circumstances  under  which  the  paper  was  executed 
were  set  forth.  This  affidavit  was  forwarded  to  the  local  land  office, 
and  on  the  10th  of  June,  1887,  the  clerk  in  charge  of  the  register's  office, 
wrote  her  attorney,  among  other  things,  saying: 

I  have  to  advise  you  that  on  May  14,  1887,  a  paper  purporting  to  be  a  relinquiah- 
meut,  executed  May  13, 1887,  by  Jesus  Miranda,  before  D.  H.  WaUace,  notary  pubUc, 
accom])anied  by  a  timber-culture  application  of  John  8.  Armstrong  for  SW.^  of  Soc. 
13,  T.  1  N.,  R.  4  E.,  was  received  in  this  office. 

Said  relinquishment  and  application  have  not  been  acted  on  by  reason  of  the  office 
of  register  being  vacant,  during  which  time  no  filings  or  entries  can  be  made. 

K  the  facts  are  as  stated  by  the  wife  of  Miranda,  he  was  nan  compos  mentis  at  the 
time  of  executing  said  relinquishment,  and  incapable  of  doing  any  act  legaUy  to  de- 
prive either  himself  or  his  famUy  of  what  rightfully  belongs  to  them  under  the  law. 

Miranda  thereupon  made  an  affidavit,  in  which  he  detailed  the  facts 
and  circumstances  connected  with  the  transaction,  which  was  forwarded 
to  the  local  land  office,  accompanied  with  a  demand  for  the  return  of 
the  relinquishment  to  him. 

Under  date  of  June  17,  1887,  the  clerk  in  charge  of  the  register's 
office,  addressed  a  letter  to  Miranda,  in  which  he  said: 

Sir:  In  answer  to  a  letter  of  the  16th  inst.,  from  your  attorney,  requesting  the 
return  of  your  relinquishment  of  homesteiid  entry  No.  544,  executed  before  D.  H. 
Wallace  on  May  13, 1887, 1  herewith  return  said  relinquishment,  leaving  your  home- 
stead entry  outstanding  and  intact  on  the  records  of  this  office. 
Very  respectfully 

C.  E.  Dailky, 
RegisUf's  Office, 

That  relinquishment  forms  part  of  the  record  before  me.  Across  the 
face  of  it  is  written  the  word  *'  void."  It  was  introduced  upon  the  trial, 
to  show  that  it  had  never  been  filed  as  required  by  law,  and  that  there  ^ 
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was  no  mark  of  any  kind  or  character  upon  it,  to  indicate  that  it  had 
ever  been  iu  the  land  office  at  Tucson.  It  was  identified  by  receiver 
Smith,  by  a  pin  hole,  which  he  said  was  made  by  him  in  pinning  the 
relinquishment  and  Armstrong's  timber-culture  application  together. 
Upon  the  trial  it  was  stated  by  Miranda  that  he  was  ready  and  willing 
to  pay  back  to  Armstrong  the  $75  which  he  had  received  from  him.  It 
was  also  in  evidence  that  on  the  17th  of  May,  1887,  the  day  final  proof 
was  advertised  to  be  made,  an  agreement  was  made  between  Armstrong 
and  Miranda's  attorney,  by  which  Armstrong  was  to  be  paid  $150  for 
the  $75  which  he  paid  Miranda,  and  for  his  expenses  in  connection  with 
the  relinquishment  and  his  proposed  contest,  and  he  was  to  withdraw 
all  objection  to  the  final  proof,  and  all  claims  to  the  land.  The  next 
day  Miranda^s  attorney  tendered  Armstrong  $100  in  gold,  and  promised 
to  pay  the  balance  in  four  days,  which  was  according  to  their  agree- 
ment. Armstrong  declined  to  carry  out  his  agreement  of  the  day  before, 
and  hence  the  contest. 

As  to  the  value  of  the  property,  Armstrong  and  his  witnesses  placed 
it  at  from  twelve  to  fifteen  hundred  doUars,  and  Miranda  at  $3000.  He 
had  lived  upon  the  tract  continuously  for  eleven  years,  having  purchased 
the  improvements  of  a  former  occupant  for  $300.  He  had  cleared  and 
ditched  the  land,  built  a  house  of  four  rooms,  erected  other  buildings, 
dug  a  well,  planted  peach  and  pomegraiiate  orchards,  and  several  hun- 
dred trees  for  timber,  and  had  cultivated  to  crop  from  forty  to  eighty 
acres  each  year.  This  constitutes  and  concludes  a  condensed  history 
of  the  case. 

It  is  well  settled  that  a  relinquishment,  to  be  effective,  must  be  the 
voluntary  act  of  the  entryman.  O'Brien  v.  Bichtarik  (8  L.  D.,  192). 
From  the  evidence  and  circumstances  of  the  case  at  bar,  it  is  clear  to 
my  mind  that  Miranda  did  not  voluntarily  and  knowingly  execute  a 
relinquishment  of  the  land  in  question.  I  have  given  the  substance  of 
the  evidence  connected  with  its  execution,  and  need  not  refer  •  to  it 
again. 

In  the  case  of  Wiley  v.  Kaymond  (6  L.  D.,  246),  it  was  held  that  the 
purchaser  of  a  relinquishment  can  acquire  no  rights  to  the  land  by  vir- 
tue of  his  purchase,  and  his  rights  as  a  settler  must  date  from  the  time 
when  he  made  actual  personal  settlement.  The  same  case  also  held 
that  "  a  relinquishment  amounts  to  nothing,  so  far  as  releasing'  the  land 
is  concerned,  until  it  is  filed."  In  the  case  at  bar,  Armstrong  has  never 
made  actual  personal  settlement  upon  the  land,  neither  has  the  relin- 
quishment ever  been  filed.  It  was  sent  to  the  land  office  with  other 
papers,  on  the  14th  of  May,  18S7.  At  that  time  the  office  of  register 
at  the  Tucson  land  district  was  vacant,  such  vacancy  having  occurred 
on  the  4th  of  March,  1887,  and  continued  until  the  5th  of  July  of  that 
year. 

A  vacancy  in  the  office  of  either  the  register  or  the  receiver,  disquali- 
fies the  remaining  incumbent  for  the  performance  of  the  duties  of  his 
own  office,  during  the  period  of  such  vacancy.    Graham  v.  Carpenter 
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(9  L.  D.,  365).  In  commenting  upon  the  case  of  Graham  v.  Carpenter, 
and  of  the  situation  of  affairs  in  the  Tucson  land  district  during  the 
vacancy  in  the  ofOice  of  register,  the  Department,  in  the  case  of  Williams 
V.  Loew  (12  L.  D.,  297)  said: 

When  a  vaoanoy  ocoturs  in  the  oi&oe  of  register  or  reoeiYery  the  machinery  of  the 
office  stops  firom  that  moment,  and  cannot  be  pnt  in  motion  again  until  the  yacancy 
is  filled,  and  any  act  of  the  snrviyor  during  the  yacancy,  unless  he  is  acting  de  facto, 
is  an  absolute  nullity.  But  vhen  the  yacancy  is  filled,  the  nuichinery  of  the  office 
resumes  its  work,  and  the  register  and  receiver,  in  the  exercise  of  official  duty,  pro- 
ceed to  adjudicate  all  oases  on  file  and  pending  in  their  office. 

As  already  stated,  the  relinquishment  in  question  was  received  at 
the  local  land  ofQce  while  the  yacancy  in  the  ofOice  of  register  existed, 
and  while  the  machinery  of  the  office  was  stopped,  and  it  was  there- 
fore never  filed  therein.  Before  the  vacancy  was  filled,  it  was  returned 
to  Miranda,  so  that  when  the  office  resumed  its  work,  there  was  noth- 
ing connected  with  such  relinquishment  for  the  register  and  receiver  to 
adjudicate.  The  entry  of  Miranda  has  never  been  canceled,  but  is  still 
^^  outstanding  and  intact  on  the  records  of  the  office,"  according  to  the 
statement  of  Mr.  DaUey,  of  the  register's  office.  Mr.  Armstrong  has 
never  paid  any  part  of  the  amount  which  he  claims  was  agreed  upon 
between  himself  and  Miranda,  as  the  consideratioii  for  the  relinquish- 
ment or  for  the  land,  except  the  $75  mentioned,  which  Miranda  has 
offered  to  return,  together  with  compensation  for  any  costs  or  expenses 
incun*ed  by  Armstrong  up  to  the  time  the  contest  was  initiated.  He 
also  continued  to  reside  upon  and  cultivate  the  land,  up  to  the  time  of 
his  death,  and  his  widow  and  children  have  ever  since  resided  upon  and 
cultivated  the  tract. 

From  all  the  facts  and  circumstances  of  the  case,  and  in  view  of  the 
decisions  of  the  Department,  applicable  thereto,  and  herein  cited,  my 
conclusion  is,  that  the  decision  appealed  ficom  should  be  reversed,  and 
that  the  homestead  entry  of  Miranda  should  remain  intact.  It  is  so 
ordered. 

Questions  relating  to  the  final  proof  of  Miranda,  are  not  before  the 
Department  for  determination,  not  having  been  passed  upon  by  yoa. 
The  record  of  the  case,'  including  such  proof,  is  therefore  returned  for 
your  action  thereon. 


MINING  CIiAIM— PUBIilCATION  OF  NOTICB. 

Condon  bt  ax-,  v.  Mammoth  MiNiNa  Co. 

The  notice  of  application  for  nuneral  patent  must  be  published  in  the  newspaper 

nearest  to  the  claim. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offioe,  Febru- 
ary 5  J  1892. 

On  September  6, 1886,  the  Mammoth  Mining  Company  filed  its  appli- 
cation for  a  patent  for  the  Bradley  lode  claim  in  Tintic  mining  district^ 
Juab  county,  Utah. 
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S'otice  of  said  application  was  pnblished  for  sixty  days  in  tlie  Terri- 
torial Enquirer  of  Provo  City,  Utah,  Ko  adverse  claim  was  filed,  and 
on  December  19, 1887,  an  entry  was  allowed. 

On  August  22, 1889,  Pat.  aud  Matt.  Condon  filed  a  protest  against 
the  issuance  of  a  patent  on  said  entry,  claiming  to  be  the  owners  of  a 
greater  portion  of  the  land  by  reason  of  prior  discoveries  and  locations, 
and  asserting  that, — 

the  notice  of  application  for  the  patent  was  pnblished  in  an  alleged  newspaper 
known  as  the  Territorial  Enquirer.  That  the  same  is  published  in  Provo  City,  Utah 
county,  a  distance  of  one  hundred  and  twenty-flye  miles  from  the  claim  known  as 
the  Bradley  olaim,  and  from  the  mining  district  in  which  aU  of  the  claims  in  contro- 
Tersy  are  situated;  that  at  the  date  of  said  publication^  there  was  a  newspaper  pub- 
lished in  the  same  county  in  which  the  Bradley  claim  and  Tintio  mining  district 
are  situated,  The  Ensign,  published  in  Nephi,  the  county  seat  of  Juab  connty,  in 
which  the  said  mining  claim  is  situated,  and  a  distance  of  twenty-five  miles  from  the 
claim. 

On  October  30, 1889,  yon  directed  a  hearing  to  be  had 

to  determine  whether  the  publication  of  the  notice  of  application  for  patent  for  said 
Bradley  lode  claim  was  made  in  the  newspaper  nearest  the  claimj  in  accordance 
witb  the  law  and  regulations  thereunder. 

The  trial  was  had  on  December  26, 1889,  and-  after  considering  the 
eyideuce  submitted  thereat,  on  April  19, 1890,  the  register  and  receiver 
found  that, — 

The  protest  was  weU  takeu«  and  that  the  notice  was  not  published  according  to 
laWy  and  recommend  that  the  Mammoth  company  be  required  to  commence  anew  aU 
proceedings  concerning  the  publication  of  their  application  for  patent  for  the 
Bradley  lode  mining  claim. 

The  Mammoth  Mining  Company  appealed  from  said  finding  to  your 
ofSce,  and  on  October  25, 1890,  after  considering  the  case,  you  affinned 
the  finding  of  the  register  and  receiver  and  held  the  mineral  entry  for 
cancellation. 

An  appeal  has  been  taken  from  your  judgment  to  this  Department. 

The  only  question  in  issue  is  as  to  whether  or  not  the  notice  of  the 
application  for  patent  of  the  Mammoth  Mining  Company  was  published 
according  to  law.  If  it  was,  under  the  provisions  of  Section  2325  of  the 
Mining  Laws,  Revised  Statutes  of  the  United  States,  the  protestants 
in  this  case  can  not  now  assert  an  adverse  claim. 

A  statute  providing  for  the  service  of  notice  by  publication  should 
be  strictly  followed  in  order  to  give  jurisdiction. 

I  have  considered  the  evidence  in  the  record,  and  am  of  the  opinion 
that  your  judgment,  from  which  an  appeal  has  been  taken,  is  sustained 
by  the  facts  shown  in  the  record.  The  case  cannot  be  properly  referred 
to  the  board  of  equitable  adjudication  for  settlement,  because  no  legal 
notice  having  been  given  of  the  application  for  patent,  no  opportunity 
has  been  given  protestants  to  assert  their  rights,  if  they  have  any. 

You  will  suspend  the  entry  made  by  the  Mammoth  Mining  Company, 
and  a  new  notice  should  be  published. 

Your  judgment  is  accordingly  modified. 
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BBPATMBNT— PtJRCHASSB  ATTEIl  CANCBLIxATIOlir. 

Albert  G.  Craven. 

A  purchaser  of  land  at  an  administrator's  Bale,  sabsequent  to  the  cancellation  of  the 
entry,  acquires  no  right  to  a  repayment  of  the  purchase  money  paid  by  the  orig- 
inal entryman. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  4, 1892. 

I  am  in  receipt  of  your  letter  of  December  17, 1891,  transmitting  for 
my  action  thereon  the  application  of  Albert  G.  Cravens,  for  repayment 
of  the  purchase  money  paid  by  James  Montgomery  for  the  NB  J  of  NB  J 
of  section  10,  and  the  SB  J  of  section  3,  T.  19  N.,  R.  15  W.,  Batesville 
land  district,  Arkansas,  entered  by  him  on  August  27, 1840,  under  the 
pre-emption  act  ot  June  1, 1840  (5  Stat.,  382),  supplemental  to  the  act 
of  June  22, 1838  (idem  251),  which  entry  was  canceled  by  you  on  June 
19, 1841,  "because  the  law  did  not  allow  entries  of  quarter  quarter  sec- 
tions unless  they  are  residuary  ones  created  by  the  previous  operation 
of  the  act  of  April  5, 1832  (idem  503).^  Ton  state  that  said  Craven 
made  application  for  repayment  in  1878,  and  ^ed  his  affidavit  alleging 
that  he  is  the  holder  of  said  land  under  a  direct  claim  or  title  from  said 
Montgomery^  and  he  was  required  to  furnish  the  original  or  certified 
copies  of  the  deeds  of  conveyance,  or  an  abstract  of  title  to  prove  his 
assertion;  that  in  July,  1879,  the  attorney  for  said  Craven  advised 
your  office  that  the  records  of  the  county  had  been  burned  during  the 
war  and  he  could  not  comply  with  the  requirement;  that  thereupon  you 
advised  him  that  the  best  thing  for  him  to  do  was  to  go  to  a  court  of 
chancery  "  and  have  his  claim  of  title  decreed  in  him;  '^  that  it  appears 
from  the  accompanying  affidavit  of  H.  Pee  that  "  all  of  the  above  de- 
scribed lands  was  decreed  to  the  said  A.  G.  Cravens  by  the  chancery 
court  of  Marion  county,  Arkansas,  at  the  spring  term  of  the  court  in 
the  year  1873,^^  in  a  suit  between  A.  G.  Cravens,  plaintiff,  and  John 
Coy,  administrator  of  the  estate  of  Thomas  G.  McOlure,  deceased,  de- 
fendant, and  that  all  of  the  records  of  said  court  have  been  destroyed 
by  fire;  that  in  lieu  of  the  record  Mr.  Cravens  has  filed  a  bond  to  save 
the  United  States  harmless  from  loss  on  account  of  any  other  x>^r80n 
claiming  title  to  said  land.  You  also  state  that  it  appears  that  Mr. 
Cravens  "  is  entitled  to  the  relief  applied  for.'^  From  the  papers  be- 
fore me  I  am  unable  to  concur  in  your  recommendation.  Mr.  Craven 
purchased  his  claim  at  an  administrator's  sale  long  'after  the  entry  of 
said  land  by  Montgomery  was  canceled  upon  the  records  of  the  Land 
Department.  Under  the  law  as  it  existed  at  the  date  of  said  canceUsr 
tion,  Mr.  Montgomery  could  not  have  received  repayment  for  the  land. 
4  Op.  Atty-Gen.,  227-253.) 

At  the  time  of  the  alleged  sale  by  the  administrator,  the  land  in 
question  was  a  part  of  the  public  domain,  and  no  State  court  can  make 
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a  valid  decree  of  title  to  parties  of  any  part  of  the  public  lauds,  so  long 
as  the  title  remains  in  the  United  States.  This  doctrine  is  funda- 
mental and  needs  no  citation  of  authority  in  support  thereof.  Mr. 
Oravens  has  acquired  title  to  this  land  through  purchase  from  a  sub- 
sequent entryman  who  entered  the  lands  shown  on  the  records  of  your 
office  to  be  a  part  of  t!ie  public  domain.  His  purchase  at  an  adminis- 
trator's sale  long  subsequent  to  the  cancellation  of  said  entry  gives 
him  no  claim  against  the  United  States  which  would  warrant  this  De- 
partment in  directing  a  repayment  of  the  purchase  money  paid  by  Mr. 
Montgomery,  the  original  entryman.  Ozra  M.  Woodward  (2  L.  D.,  688). 
Said  application  must  be,  and  it  is  hereby,  rejected. 


HOMESTEAD  EI7TBT— ABANDONMENT— DEATH  OF  EKTBTMAN. 

BEOWN  V.  Nayloe. 

A  contest  against  tbe  entry  of  a  deceased  homesteader,  charging  ahandonment  on 
the  part  of  the  entryman  and  his  heirs,  mnst  fail^  where  it  appears  that  said  en- 
tryman died  prior  to  the  expiration  of  six  months  &om  date  of  entry^  and  his 
heir  subsequently  complied  with  the  law  in  the  matter  of  cultivation. 

A  contest  should  he  dismissed  where  the  default  charged  is  cured  in  good  faith  before 
the  local  office  acquires  jurisdiction  in  the  case. 

First  AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  5, 189JS. 

I  have  considered  the  case  arising  upon  the  appeal  of  John  O.  Brown 
from  your  decision  of  March  7, 189u,  dismissing  his  contest  against  the 
homestead  entry  of  E.  M.  Naylor  (deceased),  for  the  SW.  J  of  Sec.  10, 
T.  7  S.,  R.  36  W.,  Oberlin  land  district,  Kansas. 

Naylor  made  homestead  entry  of  said  tract  March  25, 1885.  On 
September  4, 1885,  he  died. 

On  December  17,  1885,  Brown  filed  affidavit  of  contest,  alleging  that 
neither  E.  M.  Naylor  nor  his  legal  heirs  and  representatives  had  set- 
tled or  made  any  improvements  upon  the  tract. 

On  February  18, 1886,  the  local  office  entered  judgment  for  default, 
against  the  entryman. 

On  July  9, 1887,  Samuel  Naylor  filed  application  for  rehearing,  stating 
under  oath  that  he  was  the  father  of  said  E.  M.  !Naylor,  and  his  only 
heir;  that  no  notice  of  said  contest  had  ever  been  served  upon  him; 
and  setting  forth  other  reasons  why  a  rehearing  should  be  granted. 

The  application  was  transmitted  to  your  office;  and  you,  on  March 
20, 1888,  ordered  a  rehearing,  in  case  an  amended  affidavit  of  contest 
should  be  filed.    The  affidavit  was  amended  so  as  to  read  as  follows  : 

That  the  said  £.  M.  Naylor,  or  his  legal  representatiyes,  have  never  settled  upon 
or  made  any  iniprovements  on  said  land,  but  that  said  land  has  been  wholly 
abandoned  by  both  the  entryman,  nud  his  heirs  and  legal  represeutativcs,  from 
Harch  25,  1885,  up  to  aod  including  December  17,  1885;  and  that  he  and  they  had 
fkiled  to  reside  upon,  improye,  and  cultiyate  said  land. 
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Hearing  was  had  November  22, 1888.  After  considering  the  tes- 
timony, the  local  officers  recommended  the  cancellation  of  the  entry. 
Kaylor  appealed  to  your  office,  which  decided  in  his  favor.  Thereupon 
the  contestant  appealed  to  the  Department. 

The  testimony  shows  that  the  entiyman  was  an  unmarried  man;  that 
after  a  long  sickness  with  typhoid  fever  he  died,  on  September  4, 1885  j 
that  his  only  heir  at  law  was  his  father,  Samuel  Naylor^  that  the  lat- 
ter,  in  May  and  June,  1886,  caused  ten  acres  of  the  land  to' be  broken  and 
planted  to  corn — ^and  that  this  was  the  first  cultivation  of  tiie  land; 
that  in  1887  said  ten  acres  were  sown  to  millet,  and  five  acres  more 
were  broken;  and  that  in  1888  the  fifteen  acres  previously  broken  were 
planted  to  millet,  com,  and  cane,  and  five  acres  more  were  broken. 

Your  decision  held  that,  as  the  entryman  had  died  before  the  expira- 
tion of  the  first  six  months  after  his  entry,  no  cause  of  action  would 
lie  against  him  on  the  ground  of  abandonment;  that  no  contest  should 
have  been  prosecuted  against  the  entry  until  notice  had  been  served 
upon  his  legal  representatives;  "jurisdiction  over  the  parties  in  in- 
terest must  therefore  date  from  the  time  service  of  notice  was  had  upon 
the  heir  and  legal  representative  of  the  entryman'' — ^which  was  on  Oc- 
tober 4, 1888;  that  the  heir  caused  the  tract  to  be  cultivated  every 
year  after  the  death  of  the  entryman  to  the  time  of  the  contest;  that 
the  law  does  not  require  the  heir  of  a  deceased  entryman  to  reside  ux>on 
his  homestead  claim,  provided  he  cultivates  the  same;  and  you  there- 
fore dismissed  the  contest. 

I  concur  in  the  conclusion  reached  by  you  in  all  respects,  except  as 
to  your  holding  that,  under  the  circumstances  of  this  case,  jurisdiction 
must  date  from  the  time  when  service  of  notice  was  had  upon  the  heir 
and  legal  representative  of  the  entryman. 

When  said  heir  and  legal  representative,  on  July  9, 1887,  filed  appli- 
cation for  a  rehearing,  he  made  himself  a  party  in  the  case,  and  must 
be  considered  as  having  notice  from  that  date.  (See  Smith  t^.  Wash- 
burn, 12  L.  D.,  14;  Anderson  v.  Rey,  ib.,  620). 

Your  error  in  this  respect,  however,  in  no  way  invalidates  the  conclu- 
sion reached  by  you  that  the  contest  should  be  dismissed.  More  than 
a  year  prior  to  the  date  last  named  he  had  proceeded  in  good  faith  to 
cultivate  the  tract;  and  if  he  can  be  considered  as  having  at  any  time 
been  in  J/ioheSj  such  laches  was  cured  before  the  date  when  the  local  office 
acquired  jurisdiction. 

Your  decision  dismissing  the  contest  is  therefore  affirmed. 


T7NIVERSITT  liANDS-ETIDENCS  OF  TTTIiB. 

State  of  Montajja. 

University  selections  located  and  approved  nnder  the  act  of  Febmary  18;  1881,  piior 
to  the  admission  of  the  Territory  as  a  State  in  the  Union,  required  no  fVirther 
act  to  complete  title  thereto  except  the  admission  of  the  Territory,  and  the  cer- 
tifioation  of  snch  lands  to  the  goyeraoi  of  the  Territory  is  ■affloiexii  evideiice  of 
title. 
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Secretary  Noble  to  the  Oonimiseioner  of  the  General  Land  Office^  Feb* 

ruary  6^  189J2. 

I  am  in  receipt  of  yonr  commnnication  of  January  16, 1892,  transmit- 
ting a  list  of  selections  made  for  the  Territory  of  Montana,  under  the 
provisions  of  the  act  of  February  18, 1881  (21  Stat.,  326),  granting  to 
the  Territories  of  Dakota,  Montana,  Arizona,  Idaho,  and  Wyoming 
seventy-two  sections  of  land  for  university  purposes.  Said  list  of  selec- 
tions was  approved  by  the  President,  March  18,  1889,  and  the  lands 
embraced  in  said  list  were  withdrawn  for  the  purposes  indicated  in 
said  grant. 

Yon  submit  the  question,  as  to  whether  the  certification  of  said  list 
of  selections  by  your  office,  on  April  8,  1889,  to  the  governor  of  Mon- 
tana, conveyed  the  legal  title  to  said  land. 

The  act  of  February  18, 1881,  granted  to  each  of  the  territories  named 
therein  seventy-two  sections  of  unappropriated  public  lands,  for  the 
use  and  support  of  a  university  in  each  of  said  territories  when  they 
shall  be  admitted  as  states  into  the  Union,  to  be  selected  and  with- 
drawn from  sale  and  located  under  the  direction  of  the  Secretary  of  the 
Interior  and  with  the  approval  of  the  President. 

The  lands  embraced  in  list  Ko.  1,  transmitted  with  your  letter,  were 
selected  by  a  duly  authorized  agent  of  the  Department,  and  withdrawn 
from  sale  and  located,  with  the  approval  of  the  President,  on  March  18, 
1889,  in  fiiU  compliance  with  the  provisions  of  the  act  of  February  18, 
1881.  ISo  further  action  was  necessary  to  perfect  and  complete  the  title 
to  these  lands  under  the  grant,  except  the  admission  of  the  territory  as 
a  state  in  the  Union,  and  the  selection  and  location  of  said  tracts  in 
part  satisfaction  of  the  grant  to  said  territory  being  intact  November  8, 
1889,  when  the  admission  of  said  state  into  the  Union  became  complete 
under  the  enabling  act  of  February  22, 1889  (25  Stat.,  676),  the  title  of 
the  state  to  said  lands  became  complete  and  related  back  to  the  date  of 
the  selection  and  location  of  the  same,  and  the  certification  of  said  list 
by  your  office  to  the  governor  of  Montana  was  sufficient  evidence  of  the 
title  of  the  state  to  such  land,  without  further  action  on  the  part  of  the 
government. 

Besides,  the  14th  section  of  the  act  of  February  22, 1889,  provides 
that  the  lands  granted  to  Dakota  and  Montana  by  the  act  of  February 
18, 1881, 

are  Lereby  vested  in  the  states  of  South  Dakota,  North  Dakota,  and  Montana,  re- 
spectively, if  anch  states  are  admitted  into  the  Union,  as  provided  in  this  act,  to  the 
extent  of  the  fhll  quantity  of  seventy-two  sections  to  each  of  said  states,  and  any 
portion  of  said  lands  that  may  not  have  been  selected  by  either  of  said  territories  of 
Dakota  or  Montana,  may  be  selected  by  the  respective  states  aforesaid. 

It  is  apparent  that  it  was  intended  that  the  absolute  title  to  the  spe- 
cific tracts  selected  and  located,  in  compliance  with  the  requirements 
of  the  gi'ant  of  February  18, 1881,  should,  upon  its  admission,  immedi- 
ately vest  in  the  state,  as  it  required  no  further  action  on  the  part  of 
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the  government  to  give  the  grant  predsioh  aa  to  those  tracts,  and  as 
to  any  portion  of  said  lands  that  had  not  been  selected  provision  was 
made  for  the  selection  of  snch  lands  by  the  state  authorities. 

I  see  no  reason  for  any  other  action  of  the  Department  upon  said 
list,  there  being  no  statutory  provision  requiring  the  issuance  of  pat- 
ent, and  said  list  is  therefore  herewith  returned. 


RELINQUISHMENT— APPLICATION  TO  BNTEB-OONTEST. 

OiLTNEB  V.  HUESTIS  BT  AL. 

A  relinqoishment,  ftccompanied  with  an  application  to  enter,  filed  flimnltaneoaaly 
with  an  affidavit  of  contest  defeats  the  right  of  the  contestant  to  proceed  ag^ainst 
the  entry  thus  vacated. 

First  Asfiwtant  Secretary  Ohaniler  to  the  Oommission&r  of  the  Oeneral 

Land  Office^  February  5, 189^. 

This  record  presents  the  appeal  of  Charles  E.  Giltner  from  your  judg- 
ment affirming  the  action  of  the  local  officers  rejecting  his  affidavit  of 
contest  against  the  timber-culture  entry  of  Henry  M.  Huestis  for  the 
W.  i  NE.  i,  Sec.  5,  T.  6  K,  R.  38  W.,  McCook,  Nebraska,  and  canceling 
said  entry  upon  relinquishment  presented  by  Henrie  F.  Hole  and  allow- 
ing the  latter  to  make  homestead  entry  for  said  land. 

Huestis  made  his  timber-culture  entry  for  the  entire  NE.  i  of  said 
Sec.  5,  May  6, 1885.  Said  entry  was  canceled  by  relinquishment  as  to 
the  E.  J  of  said  quarter  February  19, 1887. 

On  February  27, 1889,  Huestis  executed  a  relinquishment  of  the  re- 
mainder of  his  entry,  to  wit,  the  "  eighty^  here  in  question. 

On  the  morning  of  March  1, 1889,  upon  the  opening  of  the  local  office 
Giltner  presented  his  contest-affidavit  and  Hole  presented  with  said  last 
relinquishment  his  homestead  application  for  the  land.  The  local  office 
rejected  Giltner's  affidavit  and  allowed  Pole's  entry.  Giltner  appealed. 
By  letter  dated  September  23, 1889,  you  directed  a  hearing  to  determine 
the  rights  of  the  parties.  Such  hearing,  at  which  parties  appeared 
with  counsel,  was  commenced  at  the  local  office  December  6,  and  pro- 
ceeded with  upon  different  days  until  December  9, 1889,  when  it  was  con- 
cluded. The  local  officers  rendered  their  joint  opinion  that  Hole's  entry 
should  reuiain  intact  and  that  Giltner's  contest  should  be  dismissed. 
Giltner  appealed  from  this  ruling,  whereupon  by  decision  dated  July  3, 
1890,  you  affirmed  the  ruling  below.  On  July  31, 1890,  Giltner  filed  a 
motion  to  review  said  decision. 

On  October  13, 1890,  you  denied  this  motion,  whereupon  Giltner  filed 
the  pending  appeal. 

It  ai)pears  that  for  a  consideration  of  $900  Hole  bought  Hues- 
tis's  improvements  on  the  land;  that  February  27, 1889,  Huestis  de- 
livered to  him  his  said  relinquishment;  that  Giltner,  hearing  of  said 
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tmnssetloB^  started  saiue  dssy,  overlaiid  to  ths  loeal^  offlee  to  oontetft 
th»  Haeetis 'Ofttry;  that*  the^  foHowing  diigr  Hole  pioceoded  by  riiii 
to  the  local  ottee  to  present  saidr  relinquiahment  and  make  a|^Uoa^ 
tion  to  enter  the  land;  that  Giltner  arrived  in  MeOook^  about  11  p<  m.^ 
February  28,  and  Hole  about  4  a.  m.,  March  1, 1889}  that  betb  parties 
were  at  the  local  office  at  9  a.  m.,  March  1,1889,  when  it  was  opened  for 
businesa  and  that  they  entered  the  office  together.  Giltner  then  pre- 
sented his  contest  affidavlf,  idlegfug  the  Haestfd  eutty  M  be  specula- 
tive, to  a  clerk  who  endorsed  it  ^^  filed  at  9  a.  m.,  sharp,  March  1, 1889.'' 

In  the  meantime  Hole  inquired  of  another  clerk  for  the  tract  book 
and  after  examining  it,  presented  with  Huestis'  reltm^uishmeftt  hie  satd 
homestead  application. 

Hole's  application  was  then  received  and  endorsed  ^^  filed  March  1, 
1889,  at  9  o'clock  and  4  minutes." 

Shortly  thereafter  the  receiver  declined  to  ratify  the  said  endortiie- 
ments^  fliiding  that  Oiltner^s  affidavit  and  Hole's  application  were  pre- 
sented simultaneously.  Giltner's  affidavit  was  accordingly  endorsed: 
"Affidavit  of  contest  and  application  rejected  for  the  reason  that  Henrie 
P.  Hole  made  homestead  application  with  relinquishment  and  was  in 
the  ofBce  at  the  same  time  being  the  first  party  to  look  up  said  claim 
on  the  plat  record  both  being  filed  at  or  about  the  same  time." 

The  local  officers  and  yourself  both  find  that  Giltner's  affidavit  was 
filed  a  few  minutes  before  Hole's  application,  but  concui'  in  tbe  conclu- 
sion that  the  rights  of  Hole  are  the  better.  This  conclusion  is  reached 
ui>ou  the  theory  that  Giltner's  contest  was  initiated  with  knowledge  of 
Hole's  purchase  of  Huestis'  improvements  and  thdt  the  latter'd  relin- 
quishlnent  was  not  induced  by  said  contest. 

It  is  urged  on  appeal  that  Giltner's  contest  affidavit  being  presented 
befote  Hole's  application,  the  latter's  rights  are  inferior.  It  is  true  that 
a  contestant's  rights  attach  with  the  filing  of  his  affidavit  and  are  prior 
to  those  of  a  subsequent  applicant  who  presents  a  relinquishment. 
Webb  V.  Loughrey  et  al  (10  L.  D.,  302).  But  it  is  also  true  that  the 
filing  of  a  relinquishment  accompanied  by  a  pre-emption  declaratory 
statement  defeats  a  simultaneous  application  to  contest  the  entry  thus 
vacated.    Lee  v,  Goodmanson  (4  L.  D.,  363). 

Giltner's  contest  affidavit  was,  it  appears,  handed  over  the  counter 
at  the  local  office  a  few  moments  before  Hole's  application.  But  this 
was  ddne  whQe  the  latter  was  examining  the  tract  books  to  ascertain 
the  statui^  of  the  land.  Such  examinattou  being  manifestly  a  proper 
prefindnary  to  Hole's  application  and  being  immediately  followed  by 
the  same,  constituted  the  initial  act  in  making  it.  Consequently  his 
rights  as  applicant  began  with  his  inspection  of  the  tract  book. 

Holers  ftppliGiition  with  Huestis'  relinquishment  may  thus  be  consid- 
ered as  sinmlfteneous  with  Giltner's  application  to  contest.  Under  the 
doctrine  announced  in  the  cade  of  Lee  v,  Goodmanson,  supra^  the  Hues- 
tis entry,  by  reason  of  said  relinquishment  (section  1,  act  May  14^  1 880, 
14661— VOL  14 ^10 
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21  Stat.,  140),  ''expired,  simultaneously'' with  the  filing  of  Giltnei^s 
affidavit  which,  consequently,  ^<  found  no  entry  to  cOntesf    It  follows, 
I:  think,  that  Giltner's  contest  has  been  properly  rejected  for  conflict 
with  Hol^s  application  to  enter. 
Your  Judgment  is  affirmed. 


OKLAHOMA  LANBS-HOMBSTBAB^TOWNSmB. 

!  Davis  t^.  Fobbman. 


An  appilication  of  a  homesteadoT  to  purchase,  foT  towiiBite  purposes,  under  sectioii 
22,  act  of  May  2, 1890,  lands  embraced  within  his  homestead  entry,  can  not  be 
aUowed  except  on  due  showing  that  the  applicant  is  entitled  to  perfect  entry 
under  the  homestead  law,  and  this  question  most  be  determined  withont  refer- 
ence to  the  fact  that  the  land  is  occupied  and  required  for  townsite  purposes. 

A  homesteader  who  has  voluntarily  ceased  to  exercise  control  oyer  the  greater  part 
of  his  land,  and  entered  into  a  lease  of  such  part,  to  a  townsite  company,  by  the 
terms  of  which  he  agrees  to  convey  title  to  such  part  of  the  land,  when  his 
claim  thereto  is  perfected,  is  disqualified  to  perfect  title  as  a  homesteader,  and 
hence  can  not  purchase  under  section  22  of  said  act. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 

6y  1892. 

On  April  23, 1889,  John  A.  Foreman  filed  soldiers'  declaratory  state- 
ment at  the  Kingfisher,  Oklahoma,  land  office,  for  the  KW.  ^  of  Sec  9, 
T.  12,  B.  7,  and  on  the  11th  day  of  May,  1889,  he  made  homestead 
entry  for  the  same.  On  August  9, 1890,  he  made  application  to  pur- 
chase said  tract  under  the  second  proviso  to  section  22  of  the  act  of 
May  2, 1890,  26  Stat.,  81,  alleging  that  said  land  was  occupied  for  town- 
site  purposes,  and  he  filed  plats  of  said  land  as  a  part  of  the  townsite 
of  El  Beno,  which  plats  was  approved  by  me. 

On  December  16, 1890,  he  submitted  final  proof  in  support  of  said 
application.  At  the  hearing,  Anson  A.  Davis  appeared  as  a  protestant^ 
and  cross  examined  the  claimant  and  his  witnesses,  and  afterwardSy 
viz.,  on  December  17, 1890,  filed  a  duly  corroborated  affidavit  of  con- 
test as  provided  by  section  seven  of  the  circular  of  instructions  under 
the  proviso  above  mentioned  (11  L.  D.,  68). 

In  this  affidavit  Davis  charges  on  information  and  belief,  that  said 
homestead  entry  was  illegal  and  void,  for  the  following  reasons: 

.  First,  That  said  entryman,  John  A.  Foreman,  did  enter  upon  and  occupy  a  portion 
of  the  lands  open  to  settlement  under  the  act  of  Congress  of  March  2, 1889,  by  the 
President's  proclamation  of  March  23,  1889,  prior  to  the  hour  of  12  o'clock  noon,  of 
the  22d  day  of  AprU,  1889,  and  subseqaent  to  the  date  of  said  act^  and  oontrajy  to 
its  provisions ; 

Second,  That  said  entry  was  not  made  for  the  sole  use  and  benefit  of  said  Fore- 
inan,  nor  was  it  made  for  the  purposes  of  cultivation  and  other  agricuitural  opera- 
tions, but  was  made  with  the  view  and  purpose  of  locating  and  establishing  a  town 
upon  said  tract,  and  with  a  view  and  purpose  of  speculating  in  the  sale  of  portions 
of  said  tract  for  townsite  purposes,  and  said  entry  was  made  in  the  interest  of  other 
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persons  cornxKisfaig  or  anbaeqitently  compoBing,  a  townsite  company  or  oTganization, 
known  as  the  Oklahoma  Townsite  and  Land  Company,  ot  some  similar  designation | 
Third,  That  said  entry  iras  made  and  proomed  thTongh  fraud,  in  that,  to  wit^ 
that  said  entryman,  and  the  indiiddnals  oompoalng  or  subsequently  composing  sai^ 
company,  did  confederate  and  conspire  to  procure  title  to  said  tract  as  a  townsite 
by  and  through  said  John  A.  Foreman  in  the  interest  of  said  townsite  company,  and 
for  the  purpose  of  dealing  and  speculating  in  portions  of  said  tract  as  town  lots, 
for  the  benefit  of  said  townsite  organization,  and  the  indiyiduals  composing  the 


That  in  pursuance  of  such  unlawful  collusion,  said  John  A.  Foreman  and  said 
townsite  organization,  did  at  or  about  the  date  of  said  homestead  entry  proceed  to 
lay  off  a  large  portion  of  said  tract  into  streets,  lots,  and  block^  and,  under  a  lease 
given  by  said  Foreman  to  said  townsite  company,  proceeded  to  sell  interests  in  lots 
apon  said  tract  and  to  deal  and  speculate  in  such  interests,  which  said  dealings  and 
specnlations  have  continued  to  date.  Affiant  further  saith  that  this  proceeding  is  not 
initiated  with  a  purpose  of  harassing  the  claimant  and  extorting  money  from  him 
under  a  compromise,  but  is  made  and  prosecuted  in  good  faith  with  the  object  of 
securing  the  cancellation  of  such  fraudulent  entry  and  to  prosecute  to  final  determi- 
nation. 

This  afiSdavit  is  corroborated  by  William  T,  Darlington,  who  swears 
that  he  is  weU  acquainted  with  John  A.  Foreman  and  the  tract  of  land 
mentioned  in  the  foregoing  affidavit  of  Anson  A.  Davis.  ^^  That  he  has 
read  the  foregoing  affidavit  of  Anson  A.  Davis  and  that  he  knows  of 
his  x>^r8onal  observation  that  the  matters  set  forth  in  the  first  and 
second  allegations  therein  are  true,  and  that  from  common  report  and 
from  personal  observation  of  what  has  transpired  upon  the  tract  in  con- 
troversy since  the  23d  day  of  April,  1889,  he  verily  believes  the  matters 
set  up  in  the  third  allegation  are  true.  That  he  knows  of  his  personal 
observation  of  the  dealing  in  lots  of  said  townsite  company  upon  this 
tract  during  a  period  from  about  the  middle  of  May,  1889,  to  date." 

The  final  proof  of  Foreman,  and  the  contest  of  Davis  were  submitted 
by  the  local  officers  for  your  consideration  as  required  by  the  instruo* 
tions.    In  their  letter  of  transmittal  the  local  officers  say: 

.  The  proof  certainly  shows  a  condition  of  affairs  which  is^  to  say  the  least,  very 
questionable  on  the  part  of  Foreman,  and  that  he  was  in  the  territory  prior  to  April 
22,  1889,  without  right  seems  clear.  It  seems  to  us  that  the  evidence  taken  on  final 
proof  is  sufficient  of  itself  to  warrant  you  in  cancelling  said  entry,  yet  another  fact 
is  apparent  to  this  oiBce,  i.0.,  that  the  townsite  occupants  are  all  wUIIng  and  anxious 
for  the  proof  to  he  approved  and  that  Foreman  be  allowed  to  make  said  entry  and 
the  opposition  oomes  ftom  parties  not  interested  in  the  townsite  occupants  or  settlers. 
Davis  has  a  homestead  filing  and  is  living  near  a  rival  town,  while  the  others  have 
had  trouble  with  Foreman. 

.  In  youir  decision  rendered  May  19, 1891,  you  state  that  the  affidavit 
^f  Davis  would  be  sufficient  to  Justify  theordering  of  a  hearing  ^<  were 
sufficient  evidence  not  already  before  me  upon  which  to  determine  this 
ease." 

You  found  that  Foreman  had  not  entered  the  Territory  of  Oklahoma 
in  violation  of  the  law,  nor  the  President's  proclamation  thereunder, 
that  helmd  complied  with  the  requirements  of  the  homestead  law,  and 
was  entitled  to  make  payment  for  the  land  and  to  receive  final  certifl- 
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cate  therefor,  and  in  accordaitce  with  yonr  deciBion  final. cc^rtiflcato wag 
Isaned  tQ  him  nine  day  a  tbeEeaftor,  loz*,  on  Mi^  28).1801« 

Yoardeciaton  waa  baaed  entire! j  npon  the  evidence  of  Fofemon  and 
liis-witneaaes,  none  having  been  submitted  in  opposition  to.  his  clainu 

Yon  denied  the  right  of  appeal,  and  upon  Da^vis^  application  to  this 
Departin.ent,  the  entire  record  in  the  casQ  has  been  transjnitted  for  my 
consideration. 

JEx  parte  statements  and  affidavits  containing  charges  and  counter 
charges  of  bad  faith,  etc.,  should  not  be  allowed  to  operate  to  the  prej- 
udice of  the  legal  right  of  an  applicant  before  the  Land  Department. 
The  question  to  be  determined  therefore  is,  should  the  hearing  be  or- 
dered, or  should  the  entry  be  canceled  upon  the  showing  made  by  the 
claimant  Foreman  himself  f 

The  law  under  which  he  applies  to  make  entry  provides — 

that  in  case  any  lands  in  said  Territory  of  Oklahoma  wMch  may  be  oconpied  and 
filed  upon  as  a  homestead,  under  the  provisions  of  the  law  applicable  to  said  terri- 
tory, by  a  person  who  is  entitled  to  perfect  his  title  thereto  under  such  laws,  are  re- 
quired for  townslte  purposes,  etc. 

The  qualifications  of  an  applicant  are  thus  clearly  defined;  he  must 
have  been  one  who  had  made  homestead  entry  for  the  tract  in  accordance 
with  the  provisions  of  the  homestead  law  as  applied  to  the  Territory  of 
Oklahoma — ^not  only  must  he  have  been  qualified  as  to  age,  citizenship, 
etc.,  but  he  must  have  complied  with  the  requirements  of  the  proclama- 
tion of  the  President  of  the  United  States,  in  the  matter  of  not  enter- 
ing within  the  limits  of  said  Territory  until  after  12  o'clock  noon,  on 
April  22, 1889.    . 

Eliminating  the  first  clause  in  the  words  describing  the  quaJiflcations 
of  an  applicant,  the  law  will  read, 

that  in  case  any  lands  in  said  territory  of  Oklahoma,  which  may  be  occupied  and 
filed  upon  as  a  homestead  by  a  person  who  is  entitled  to  perfect  his  title  thereto 
nnder  such  laws,  are  required  for  townsite  purposes,  etc. 

Admitting  that  Foreman  made  a  legal  entry,  the  question  that  re- 
mains to  be  determined  is  this :  is  he  entitled  to  perfect  title  to  the  land 
embraced  in  said  entry,  under  the  homestead  lawst  and  this  question 
must  be  determined  without  any.  reference  to  the  fact  that  the  land  is 
occupied  and  required  for  townsite  purposes. 

The  principal  evidence  submitted  by  Foreman  in  support  of  his  appli- 
cation was  given  by  himself^  and  from  tins  evidence  I  quote,  as  fol- 
lows: 

Q.  lis.  Wkai  wa«  tbs  first  building  or  stniotaxa  placed  on  the  tract  of  land  in  eon- 
tcoveiByf 
A.  A  boarding  house. 
Q.  113.  When  was  it  buUtf 

A.  I  do  not  know.    It  was  built  in  my  absence  and  without  my  knowledge. 
Q.  114.  When  did  you  learn  of  Its  presence  there  first  t 
A.  On  the  17th  day  of  Kay,  1889. 

Q.  115.  When  diJ  you  last  yisit  the  tract  in  controreisy  prior  to  that  dajf 
A.  I  left  on  the  14th  for  the  south. 
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Q.  116.  Was  that  l)iiildiDg  constructed  there  during  the  three  days  that  mteryened 
between  the  14th  and  17th  f 

A.  It  most  have  been  the  13th  Instead  of  the  14th  that  I  left.  On  the  18th  I  left  in 
charge  of  my  claim  in  my  tent  Mr.  Isaac  Galonick  and  Mr.  Barwise,  to  remain  and 
take  care  of  matters  until  my  return,  giving  them  special  instructions  to  prevent 
any  parties  from  coming  on  the  place;  as  an  attempt  had  been  made  about  the  12th 
by  four  wagons  loaded  with  men  and  effects  coming  onto  the  place,  and  informing 
me  they  intended  to  start  a  townsite:  I  gave  them  to  understand  that  I  would  not 
permit  it,  as  long  as  I  could  hold  my  homestead  filing.  I  do  not  know  who  thoy 
"were,  but  they  took  the  advice  and  left.  There  had  another  party  attempted  to  es- 
tablish a  townsite  on  the  flats  on  the  lowlands  or  the  valley.  They  also  were  de- 
feated by  the  holder  of  that  claim.  This  caused  the  instruction  to  the  aforenamed 
X>artie8  to  prevent  any  settlement  on  or  jumping  of  my  claim.  I  instructed  them 
that  if  any  effort  warn  made  to  call  upon  the  military.  During  my  absence  the 
parties  came  and  moved  on  and  defied  my  men  to  put  them  off;  the  military  waa  in- 
voked; they  refused  to  act  without  the  orders  of  a  U.  S.  marshal;  the  marshal  was 
invoked,  came  to  the  ground  and  after  a  consultation  with  the  intruders  withdrew . 
-without  calling  on  the  military  to  help  him.  Upon  my  return  from  the  south  to  the 
South  Canadian  I  was  informed  that  I  had  a  town  on  my  place.  I  asked  who  the 
parties  were;  they  could  not  name  them.  Next  morning  I  went  directly  to  Fort 
Reno  to  find  out  what  had  been  done  and  who  they  were.  I  there  found  out  that 
there  was  a  company  and  that  the  military  could  not  act  without  the  orders  of  a  U. 
8.  marshal.  I  then  went  out  to  the  homestead;  I  found  a  group  of  men  actively  en- 
gaged in  surveying  and  laying  off  a  town.  I  found  a  number  of  tents,  a  boarding 
tent  with  lumber  for  a  floor  for  a  boarding  house.  They  had  stopped  my  plow, 
-which  I  had  contracted  plowing  for  ten  acres  on  the  northeast  corner  of  the  claim. 
After  waiting  a  few  hours  at  my  own  tent  to  gain  full  information  of  all  that  had 
transpired  and  the  names  of  the  parties,  I  sent  word  to  the  man  that  had  the  con- 
tract for  plowing  to  complete  his  contract  of  ten  acres.  I  then  went  over  to  the  tent 
representing  headquarters,  t  there  met  one  Dr.  Rogers  who  stated  they  wanted  to 
etart  a  town.  I  told  him  that  they  did  not  want  to  start  but  that  they  had  already  done 
it.  A  proposition  to  lease  was  made.  I  refused  to  accept.  I  asked  them  to  vacate. 
He  commenced  to  argue  the  question  with  me;  that  he  represented  a  large  capital, 
and  that  he  had  already  given  the  marshal  $75,  to  leave  the  claim,  and  leave  him  in 
poeseasion.  He  further  stated  that  if  I  would  not  agree  to  lease  that  he  would  frir- 
nish  the  money  to  Dr.  Westfall  to  contest  me  and  he  would  lease  it.  I  then  sent  to 
the  Fort  to  see  Mr.  Evans,  post  sutler.  Having  confidence  in  him  to  obtain  advice; 
he  advised  me  to  lease  a  portion  of  my  homestead  to  the  parties  as  the  place  was  full 
of  lot  jumpers  and  by  that  means  the  party  might  organize  a  town  government  to 
keep  peace.    I  accordingly  on  the  19th  day  of  May,  agreed  with  them  upon  a  lease. 

Q.  117.  Have  you  a  copy  of  that  lease  in  you  possession  or  under  your  control f 

A.  No,  sir. 

Q.  118.  What  were  the  terms  of  the  lease  f  as  to  payments  and  as  to  the  time  for 
which  it  was  given  f 

A.  $1.00  per  annum  till  the  title  would  be  made  to  the  holders. 

Q.  119.  Then  the  lease  contemplated  the  passing  of  title  from  you  to  the  lot  own* 
erst 

A.  The  lot  owners  would  look  to  me  after  perfecting  my  title  for  theirs. 

Q.  120.  What  portion  of  the  tract  did  you  lease  to  this  town  company  f 

A.  Three  forties,  retaining  one  forty  for  cultivation. 

Q.  121.  Did  you  turn  over  the  control  of  these  three  forties  to  the  townsite  com- 
panyf 

A.  Conditional  that  they  put  up  a  school  house  and  maintain  a  Bohool;  put  np  • 
liotel  platted  the  grounds,  paid  all  expenses. 
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Q.  122.  Did  this  company  take  possession  of  the  lots  from  these  three  parties  and 
assume  to  Hell  interest  or  issae  leases  npon  them. 

A.  The  company  assumed  their  rights  under  the  lease  to  release. 

Q.  123.  For  what  length  of  time  did  the  leases  from  the  company  nmf 
.  A.  No  speciiied  time. 

Q.  124.  Did  not  some  or  most  of  them  run  for  ninety-nine  years  f 

A.  I  know  of  none. 

Q.  125.  Did  not  the^e  leases  contain  an  agreement  on  the  part  of  the  tcwnBlte  com- 
pany to  convey  title  f 

A.  The  titles  were  to  be  conveyed  as  soon  as  I  got  them« 

Q.  126.  Yon  agreed  upon  receiving  title  to  transfer  title  to  the  toimBlte  company 
did  you  not  f 

A.  No,  sir. 

Q.  127.  To  whom  did  you  agree  to  transfer  title  t 

A.  To  the  lot  owners. 

Q.  128.  Did  not  the  townsite  company  InUieir  leases  agree  to  transfer  title  to  the 
lot  holders  under  those  leases  f 

A.  The  custom  by  the  property  holders  invariably  was  to  'come  and  see  me  and 
ascertain  what  I  would  do  in  the  case  and  at  the  time  that  I  received  my  title,  and 
protect  their  interest. 

Q.  129.  Will  you  answer  the  question  f 

A.  In  pursuance  to  their  lease  they  had  no  right  to  make  a  title  without  me. 

Q.  180.  Is  there  in  the  lease  from  yon  to  the  townsite  company  or  from  or  in  the 
leases  from  the  townsite  company  to  the  lot  holders  any  clauses  which  would  give 
the  lot  holders  recourse  on  you  in  event  of  your  not  transferring  title  under  the  cov- 
enants in  your  lease  f 

A.  I  don't  know  that  I  ever  read  any  of  those  leases;  I  paid  little  attention  to  it, 
holding  the  power  in  the  final  settlement  to  see  Justice  was  done. 

Q.  131.  If  a  settler  who  was  not  a  member  of  the  townsite  company  wanted  to  se- 
cure lots  in  the  townsite  on  this  tract  how  would  he  proceed  to  secure  the  lotsf 

(Objected  to  as  incompetent  and  immaterial.    Objection  sustained.^ 

Q.  132.  Did  this  townsite  company  after  receiving  your  lease  and  taking  possession 
of  the  three  forties  proceed  to  sell  or  lease  interests  in  lots  thereon  f 

A.  No,  sir. 

Q.  133.  State  what  they  did! 

A.  They  platted  the  ground. 

Q.134.  What  next  t 

A.  When  the  plat  was  duly  prepared  they  commenced  to  sub-lease. 

Q.  135.  Did  they  not  have  an  auction  sale  or  auction  sales  in  interest  in  lotsf 

A.  No,  sir. 

Q.  136.  Did  they  have  auction  sales  of  anything  with  reference  to  the  lands  yon 
leased  them  f 

A.  No,  sir.  There  was  an  attempt  made  "by  a  party  before  it  was  platted  and  I 
forbid  it. 

Q.  137.  Did  they  not  about  the  21st  day  of  May,  1889,  proceed  to  sub-lease,  for  a 
consideration  or  considerations  interests  in  these  three  forties f 

A.  Plats  were  not  completed  till  about  May  26,  or  27th,  1889.  At  that  time  I  wa* 
away  after  my  family, 

Q.  138.  Will  you  answer  the  question  ? 

A.  I  think  it  was  the  27th  not  the  21st. 

Q.  139.  Was  not  this  system  of  sub-leasing  in  effect  a  sale  of  the  possessory  right 
of  lotsf 

(Objected  to  as  calling  for  a  conclusion  from  the  witness.    Objection  sustained.) 

Q.  140.  Was  the  possession  of  lots  transferred  from  the  company  to  the  lot  holdera 
by  this  system  of  leases  or  sub-leases  f 

A.  By  sub-lease* 
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Q.  141.  How  many  lots  were  Bub-leased  or  farmed  out  to  the  Book  Island  Rail* 
Toadt 

(Objected  to  as  incompetent  and  improper  and  immateriaL    Question  withdrawn.) 

Q.  142.  How  many  lots  were  snb-leased  or  fevrmed  out  to  the  individaals  compris- 
ing the  townsite  company? 

A.  I  know  of  none. 

Q.  143.  How  many  lots  were  set  apart  to  yon  by  the  townsite  company? 

A.  I  took  thirty  lots. 

Q.  144.  When  did  yon  take  those  thirty  lotsf 

A.  I  designated  those  lots  as  a  resenre  on  about  the  27th  day  of  May,  1889. 

Q.  145.  Has  not  yourself  or  your  wife  signed  leases  or  sub-leases  on  some  of  those 
thirty  lots  reserved  by  youf 

A.  I  hare  not.    My  wife  has,  but  not  my  lots. 

Q.  146.  Then  it  is  a  fiEhct  it  is,. that  within  six  or  seven  days  from  the  date  of  your 
luxmeBtead  entry,  you  transferred  for  townsite  purposes  three-fourths  of  the  land 
embraced  therein  to  a  townsite  company? 

A*  No,  sir. 

Q.  147.  When  did  you  state  that  lease  wastnadef 

A.  On  the  19th  day  of  May. 

Q.  148.  What  was  the  date  of  your  homestead  entry  f 

A.  April  23, 1889,  was  the  first  one. 

Q.  149.  What  is  tiie  date  of  homestead  entry  No.  939,  in  your  namef 

A.  May  11, 1889. 

Q.  150.  I  will  ask  you  again.  Then  it  is  a  fftct  that  within  eight  days  from  the  date 
ef  your  homestead  entry,  you  transferred  the  control  of  three-fourths  of  the  land 
embraced  in  that  entry  to  a  townsite  company? 

A.  I  was  forced  to  agree  upon  a  lease. 

Q.  151.  What  kind  of  force  was  used  to  compel  you  to  sign  that  lease  f 

A.  A  crowd  of  lot  jumpers. 

Q.  152.  What  kind  of  force  did  the  crowd  of  lot  Jumpers  uset 

A.  They  were  on  the  land  and  tried  to  get  possession  of  it. 

Q.  153.  When  did  you  first  find  this  crowd  of  lot  Jumpers  on  the  land! 

A  The  18th  of  May. 

Q.  154.  On  what  day  did  you  sign  the  lease  t 

A  On  the  19th  we  agreed  upon  a  lease. 

<{.  155.  The  control  of  the  three  forties  leased  by  you  has  been  in  the  townsite 
eompany  since  the  date  of  the  lease  has  itt 

A  In  pursuance  to  the  agreement  of  the  lease. 

These  statements  clearly  show  that  immediately  after  making  his 
entry,  and  a  year  before  any  legislation  was  enacted  looking  to  the  per* 
fecting  of  title  to  lands  entered  as  homesteads,  but  occupied  for  townsite 
purposes,  Foreman  had  voluntarily  relinquished  control  of  the  greater 
portion  of  the  land  entered  by  him;  that  he  had  voluntarily  ceased  to 
occupy  the  tract  for  homestead  purposes,  or  for  the  purposes  contem- 
plated by  the  law  under  which  he  was  claiming.  Foreman  attempts  to 
convey  the  impression  that  the  occupation  of  this  land  by  the  townsite 
company  was  in  opposition  to  his  will  and  against  his  wishes.  The  evi- 
dence before  me  is  neither  satisfactory  nor  convincing  on  this  point. 
He  states  that  on  May  12,  a  party  attempted  to  make  townsite  settle- 
ment on  the  land  but  desisted  at  hL^  request,  still  notwithstanding 
this  clear  intimation  that  people  were  contemplating  a  townsite  settle- 
ment in  that  vicinity,  he,  two  days  later,  left  the  land,  as  he  states,  in 
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charge  of  two  men,  and  was  absent  four  day^B,  dnring  which  time,  a 
company,  composed  ifi  part  at  least,  of  his  friends,  whom  he  states  he 
had  ^ known  for  years'  and  in  whom  "he  had  implicit  confidence"  took 
possession  of  the  tract  for  town-site  purposes.  If  he  was  earnestly  op- 
posed to  the  townsite  settlement  it  is  diSicnlt  to  explain  his  action  in 
the  premises  in  accordance  with  that  theory,  but,  however  this  maybe, 
it  is  clear  that  he  immediately  after  his  return  to  the  tract,  voluntarily 
entered  into  a  lease  of  the  premises  to  the  townsite  company,  andby  the 
term  s  of  this  lease  he  p^ted  with  all  control  of  that  portion  of  bis  oteim^ 
agreeing  to  transfer  complete  title  when  title. was  perfected  in  him* 
The  company  to  whom  he  had  leased  and  trtuisferred  these  lands,  in 
torn  leased  and  transferred  them  to  other  parties,  and  all  this  was  done 
without  the  shadow  of  law  upon  which  to  bj^jse  such  action. 

The  homestead  law  expressly  provides  that  before  a  patent  shall  issue 
for  land  embraced  in  a  homestead  entry,  a  claimant  shall  make  affidavit 
that  no  part  of  said  land  has  been  alienated,  except  as  provided  in  sec- 
tion 2288,  Eevised  Statutes.  Foreman  had  so  disqualified  himself  that 
he  could  not  truthfully  make  such  an  affidavit,  hence  he  was  not  entitled 
to  perfect  title  under  the  homestead  laws. 

.  It  is  contended  that  Foreman  had  not  alienated  the  land  thus  leased, 
but  I  do  not  so  read  the  homestead  law.  It  is  merely  repeating  a  tnb- 
ism,  to  say  that  the  homestead  law  was  enacted  for  the  benefit  of  those 
seeking  hpmes  upon  the  public  domain;  the  theory  of  the  law  is,  that 
the  land  thus  entered  is  to  be  used  and  retained  as  a  home,  as  a  place 
of  abode  for  the  entryman  and  his  family,  hence  said  home,  said  abode 
can  not  in  any  event  become  liable  to  the  satisfaction  of  any  debt  con* 
tracted  prior  to  the  issuing  of  the  patent  therefor. 

In  that  provision  of  the  law  ^hich  requires  a  claimant  to  make  affi- 
davit that  no  part  of  the  land  has  been  alienated,  it  must  be  assumed 
that  the  word  ^'^ienated  ^  was  used  in  its  ordin$try  acceptation,  and  that 
the  intention  of  Congress  was  to  prevent  the  transfer  of  possession  of 
the  liands  embraced  in  the  entry,  to  another  party,  the  lands  were  to  be 
retained  in  the  possession  of  the  entryvpian  for  his  home  .and  for  the  sup« 
port  of  himself  and  fiunily.  This  view  is  clearly  sustained  by  tne  pro- 
visions of  section  2288,  Bevised  Statutes;  which  permits  an  enti^yman 
to  transfer,  by  warranty  against  his  own  acts,  any  portion  of  his  home- 
stead for  church,  cemetery  or  school  purposes,  and  for  the  right  of  way 
of  railroads  across  such  homestead  and  such  transfer  shall  in  no  way 
vitiate  the  right  to  complete  and  perfect  title  to  his  homestead.  In 
these  cases  the  entryman  has  not  transierred  a  portion  of  the  land  em- 
braced in  his  homestead,  because  the  fee  is  not  in  him  and  may  never 
be,  he  has  simply  transferred  his  right  of  possession  to  that  portion  of 
his  entry  both  while  the  title  remains  in  the  government  and  after  it 
has  passed  to  him;  but  the  law  provides  that  his  right  of  transfer  or 
alienation  of  possession  of  a  portion  of  his  claim  shall  cease  at  this 
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point,  and  if  he  attempts  any  fhrtber  transfer  or  alienation,  he  shall  be 
prohibited  from  completing  title  to  the  land  embraced  in  his  entry. 

In  yiew  of  the  statements  made  by  Foreman,  I  do  not  think  it  will  be 
aesiaoBfy  contended  that  he  did  not  transfer  the  three  forties  or  one 
hundred  and  twenty  acres  embraced  in  his  entry,  and  the  x>osseftsion  of 
the  same,  to  the  townsite  company. 

The  company  had  absolute  control  of  the  land,  it  disposed  of  lots,  and 
valuable  improvementa  were  placed  upon  the  same  by  the  purchasers, 
and  it  would  be  absurd  to  suppose  that  this  was  done  on  any  other 
theory  than  the  one  that  Foreman  had  parted  with  his  interest  in  said 
land  or  lots.  The  contention  of  Foreman,  carried  to  its  logical  conclu- 
.  sion,  would  result  in  this,  that  a  homestead  claimant,  immediately  after 
.  the  entry,  may  transfer  possession  and  relinquish  to  another,  all  ttie 
land  embraced  in  his  entry  with  a  covenant  to  transfer  absolute  title 
as  soon,  as  title  is  perfected  in  him,  and  then  having  been  permitted  by 
his  grantee,  to  reside  on  the  land  for  the  required  time,  he  may  perfect 
title  uxK>n  the  theory  that  there  has  been  no  alienation  of  the  laud  as 
contemplated  by  law,  as  he  had  no  ownership  to  transfer  or  alienate. 
It  is  sufficient  to  say  that  such  a  construction  would  be  contrary  to, 
and  utterly  subversive  of,  all  the  principles  of  the  homestead  law  and 
can  not  be  entertained. 

There  can  be  no  doubt  in  my  opinion,  as  to  the  illegality  of  the  action 
of  Foreman,'  and  that  he  considered  the  same  illegal.  I  find  in  the 
Congressional  Becord,  dated  January  23, 1890,  page  740,  a  record  pf 
the  following  proceedings: 

Mr.  Peukins.  I  desire  to  bring  to  the  attention  of  the  conunittee  a  statement  which 
I  have  received  from  the  city  of  El  Reno.  I  ask  it  to  be  read  to  the  committee,  and 
if  there  is  no  objection  I  will  moTo  that  the  town  of  £1  Beno  be  excluded  from  the 
provisittDS  of  this  bill.  I  ask  the  statement  be  read  so  the  committee  may  be  ad- 
Tised. 

The  Clerk  read  as  follows : 

In  xeplyiiig  to  a  docnraent  signed  by  J.  A.  MacDonald  and  others,  we  the  nnder- 
signed  oflScials,  citizens  and  homesteaders  of  £1  Reno^  most  respectfully  submit  to 
your  honorable  body  the  foUowing  statement  of  facts : 

The  (^lahoma  Homestead  and  Town  Company  having  leased  from  three  home- 
steaders three  80-aare  tracts  of  land  at  a  rental  of  $1.00  pet  acre  annually  in  advanoe, 
And  having  laid  said  land  off  for  a  town  site,  in  lots  and  blocks,  and  having  sab- 
leased  the  ssme  for  a  consideration  in  hand  paid  and  a  balance  to  be  paid  when  a 
perfect  title  can  be  made,  and  there  being  the  most  perfect  understanding  and  abso- 
lute satisfaction  between  the  holders  of  the  leased  lots,  the  Oklahoma  Homestead 
and  Town  Company,  and  the  homesteaders  who  have  leased  the  aforesaid  company 
their  lands,  and  the  Oklahoma  Homestead  and  Town  Company  having  erected  and 
maintained  a  first-class  hotel,  built  store  buildings,  office  buildings,  and  school 
buildings,  made  roads  in  and  around  the  town,  built  bridges  and  culverts,  sunk  and 
equipped  public  wells,  and  subsidized  stage-lines  to  the  amount  of  thousands  of  dol- 
lars over  and  above  all  moneys  received  from  Hie  lease  of  lots :  Now,  therefore,  we 
respectfully  ask  that  our  contracts  and  agreements  between  all  parties  connected 
therewith  shall  be  legalized  that  they  may  be  fully  carried  out. 

A.  A.  Fomham,  mayor,  Jas.  B.  Scales,  councilman. 

Alva  C.  Springs,  councilman;  J.  A.  Foreman,  homesteader; 
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Mr.  Pbrkins.  Mr.  Chainnan,  I  am  not  acquainted  personally  with  any  of  tlieam 
gentlemen,  but  I  am  told  that  this  memorial  recites  the  situation  very  correctly. 
Now  I  do  not  think  it  would  be  right  for  this  committee  to  attempt  in  any  way  t« 
legalize  what  these  gentlemen  have  done.  But  I  ask  unanimous  consent  to  submit 
an  amendment  which  will  provide  that  this  bill  shall  not  apply  to  the  town  of  £1 
SenOy  in  Oklahoma. 

In  my  opinion  Foreman  is  clearly  disqualified  by  the  plain  proyisions 
of  the  statute  from  making  an  entry  under  the  second  proviso  of  sec- 
tion 22  of  the  act  of  May  2, 1890,  such  being  the  case  it  is  not  necessary 
to  discuss  the  character  of  the  cash  entry  made,  as  the  law  clearly  indi- 
cates who  can,  and  who  can  not,  make  the  same* 

Keither  is  it  necessary  to  discuss  the  question  as  to  whether  or  not 
the  occupancy  of  land  embraced  in  a  homestead  entry  by  townsite  set* 
tiers,  would  present  the  perfecting  of  title  under  the  homestead  law,  to 
said  land. 

The  case  before  me  must  be  determined  in  accordance  with  the  law 
as  I  find  it.  Your  decision  is  reversed,  and  the  homestead  and  cash 
entry  of  Foreman  must  be  canceled,  and  the  land  may  be  entered  under 
the  provisions  of  the  townsite  law,  applicable  to  the  Territory  of  Oklft> 
homa. 


Bishop  v.  Walden. 

Snle  79  of  practice  only  applies  in  cases  where  the  motion  for  review  or  rehearing 
is  filed  within  the  time  allowed  for  taking  an  appeal,  and  then  only  snspenda 
the  running  of  time  allowed  for  appeal  until  the  motion  is  disposed  of  and  due 
notice  is  given  of  the  decision  thereon. 

A  writ  of  certiorari  will  not  be  granted  where  the  right  of  appeal  is  lost  through  the 
failure  of  the  applicant  to  assert  the  same  within  the  period  prescribed  by  th^ 
rules  of  practice. 

Beeretary  IToble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Febru- 
ary €y  1892. 

This  is  an  application  filed  by  Gus.  Walden^  for  an  order  under  Bules 
of  Practice  83  and  84,  requiring  you  to  certify  the  contest  proceedings 
and  the  record  in  the  case  of  0.  E.  Bishop  v.  Gus.  Walden,  involving 
the  SE.  I  of  Sec.  20,  T.  40  S.,  B.  2  E.,  Boseberg,  Oregon,  to  the  Depart- 
ment for  consideration. 

It  appears  that  Walden  filed  pre-emption  declaratory  statement  for 
the  tract  in  question  July  20,  alleging  settlement  thereon  July  13, 1888. 
On  November  14, 1888,  Bishop  made  application  to  purchase  the  S.  ^  of 
the  SE.  I  and  the  NE.  ^  of  the  SE.  |  of  said  section,  under  the  act  of 
Congress  of  June  3, 1878,  (20  Stat.,  89). 

In  order  to  determine  the  rights  of  the  conflicting  claimants  a  hear- 
ing was  had  before  the  local  officers  at  which  both  parties  appeared  and 
submitted  their  testimony.    On  January  23, 1889,  the  local  officers  de- 
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dded  the  case  against  Walden  on  the  ground  that  he  had  taken  the 
tract  for  the  purpose  of  business  and  trade  and  not  in  good  faith  as  a 
pre-emption,  Notice  of  their  decision  was  served  on  Walden  January 
26, 1889,  as  shown  by  registry  return  receipt.  On  the  7th  of  March, 
1889,  Walden  filed  with  the  local  officers  a  motion  for  a  rehearing  before 
them  based  upon  alleged  newly  discovered  evidence.  This  motion  the 
local  officers  on  the  21st  of  May,  1889,  overruled,  for  the  reasons  that  by 
the  exercise  of  due  diligence  Walden  might  have  produced  said  evidence 
at  the  formei  hearing,  and  that  said  evidence  was  cumulative  in  char- 
acter. 

On  the  19th  day  of  June,  1889,  Walden  appealed  to  your  office  from 
the  decision  of  the  local  officers  of  January  23,  on  the  merits  of  the  case^ 
and  also  from  their  decision  of  May  21,  denying  his  motion  for  a  rehear- 
ing. Upon  this  state  of  facts  you,  on  the  8th  of  September,  1891,  found 
that  iuasmuch  as  the  appeal  of  Walden,  from  the  decision  of  the  local 
officers  of  January  23, 1889,  was  not  served  upon  Bishop  and  filed  until 
June  19, 1889,  more  than  thirty  days  after  the  same  was  rendered,  that 
said  appeal  was  not  taken  in  time,  and  you  thereupon  considered  the 
case  under  rule  48,  and  as  between  these  parties  you  found  no  errors  in 
the  finding  of  facts  and  conclusions  of  law  by  the  local  officers.  There- 
upon you  denied  Walden  the  right  of  appeal.  This  application  for  cer- 
tiorari is  based  upon  your  action. 

It  is  claimed  in  the  affidavit  of  Walden,  that  in  less  than  thirty  days 
alEter  notice  of  the  decision  of  the  register  and  receiver,  he  filed  his  mo- 
tion for  a  rehearing  before  them,  and  he  claims  that  because  he  did 
this  ^^  his  appeal  should  not  have  been  disallowed  as  it  would  then  com- 
ply with  rule  79.'' 

Bule  79  is  as  follows:  << The  time  between  the  filing  of  a  motion  for 
rehearing  or  review  and  the  notice  of  the  decision  upon  such  motion 
shall  be  excluded  in  computing  the  time  allowed  for  appeaL" 

The  record  shows  that  Walden  received  notice  of  the  local  officers'^ 
decision  on  the  merits  of  the  case,  on  the  26th  day  of  January,  1889; 
the  motion  for  rehearing  was  not  duly  served  and  filed  until  the  7th 
day  of  March,  1889, — ^forty  days  after  notice  of  the  decision  was  re- 
ceived by  him — a  decision  was  rendered  on  said  motion  May  21,  and 
Walden  did  not  serve  his  appeal  from  the  decision  of  January  23,  upon 
Bishop  unto  June  19, 1889,  twenty-nine  days  after  the  decision  on  the 
motion  for  rehearing. 

Bule  79  only  applies  in  cases  where  the  motion  for  review  or  rehear- 
ing is  filed  within  the  time  allowed  for  taking  an  appeal,  and  then  only 
Bospends  the  running  of  time  allowed  for  appeal  until  the  motion  is  dis- 
posed of  and  due  notice  is  given  of  the  decision  thereon. 

In  this  case  the  motion  for  rehearing  was  based  upon  the  allegation 
of  newly  discovered  evidence  and  therefore,  was  not  required  to  be  filed 
within  tiie  thirty  days  under  Eule  77  of  practice,  but  it  was  filed  after 
the  time  for  appeal  had  expired  and  for  this  reason  said  rule  79  has  no 
application  to  the  case. 
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A  writ  of  certiorari  will  not  be.  granted  where  the  right  of  appeal  is 
lost  through  the  failure  of  the  applicant  to  assert  the  same  within  the 
period  prescribed  by  the  mles  of  practice.  Thompson  v.  Shultis  (12  Li. 
D.,  62). 

Ko  reason  is  shown  for  the  fiailnre  of  Walden  to  appeal  his  case  in 
the  time  provided  by  the  roles,  his  right  to  be  heard  on  appeal  was  lost 
through  his  laches  and  in  such  a  case  the  writ  of  certiorari  will  not  be 
granted.    Frary  v.  Prary  et  al.,  13  L.  D.,  478. 

The  petition  is  therefore  denied. 


inbian  lands-allotment— bipabian  bights. 

Amanba  Hines. 

The  riparian  ownership  of  an  allottee^  whose  lands  are  adjacent  to  a  meandered  non- 
navigable  lake;  inchides  the  lands  to  the  middle  of  said  lake. 

Seeretary  If  obis  to  the  Commissioner  oflndiimAffairSf  February  8^  1892, 

I  acknowledge  the  receipt  of  your  communication  of  October  16, 
1891,  and  accompanying  letter  from  Mrs.  Amanda  G.  Hines,  a  member 
of  the  Sisseton  and  Wahpeton  bands  of  Sioux  Indians  located  on  the 
Lake  Traverse  reservation  in  South  Dakota,  in  relation  to  selections  of 
lands  for  allotments  for  herself  and  children  which  surrounds  a  me- 
andered lake,  now  dry;  that  she  made  the  selections  supposing  the  fact 
of  owning  the  land  around  the  lake  would  give  title  to  the  same  and 
if  not,  that  her  allotments  be  changed. 

In  response  thereto  I  transmit  herewith  copy  of  an  Opinion  of  the  4th 
instant  of  the  Hon.  Assistant  Attorney  General  for  this  Department, 
in  which  I  concur,  to  the  efifect  that  Mrs.  Hines  as  owner  of  the  con- 
tiguous lots,  would  be  entitled  to  the  lands  in  front  of  her  lots  to  the 
middle  of  said  lake. 

OPINION. 

Assistemt  Attorney  General  Shields  to  the  Secretary  of  the  Interior^ 

February  4, 1892. 

It  appears  from  a  letter  of  the  Commissioner  of  Indian  Affikirs,  ad* 
dressed  to  you,  that  Mrs.  Amanda  Hines,  a  member  of  the  Sisseton 
and  Wahpeton  bands  of  Sioilz  Indians,  located  on  the  Lake  Traverse 
reservation  in  South  Dakota,  has  selected,  as  allotments  for  herself 
and  children,  certain  lots  in,  or  fractional  parts  of,  section  11,  T.  121 K., 
E.  53  W.,  which  surround  a  meandered,  non-navigable  lake,  which  ia 
dry  during  the  greater  part  of  the  year.  In  a  letter  to  the  Commis- 
sioner of  Indian  Affairs  she  states  that  the  selections  were  made  under 
the  supposition  that  owning  the  lands  around  the  lake  would  entitle 
her  to  those  in  the  lake  bed;  but  that  she  has  since  been  informed 
ihat  her  right  in  that  respect  is  very  questionable. 
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The  Commissioiier  requests,  snoha  dedsion  reepeeting  the  statos  of 
fhe  IbucLb  in  qo/estion  as  wUL^iaiUe  him  to  mform  Mrs.  Hines  as  to  her 
riglits  in  tbe  prenHsea^  and  the  jBatteflr;ha»  been  referred  to  ima  by  the 
First  Assistant.  Seefetary^  with  request  £9r  an .  opiniaa  <  upon  the  qnes- 
tiooa  inv^dY'ed. 

As  I  understand  the  fkcts  of  the  case,  Mrs.  Hines  has  simply  selected 
the  tracts  in  question  as  allotments  for  self  and  children«  It.  is  not 
said  that  the  selections  have  been  approved ;  but^  on  the  conteary,  it  ia 
to  be  inferred  from  oertam  statements  made  that*  their  approval  de* 
pends  upon  the  dedsien  you  may  mak?e  as  to  the  rights  Mrs.  Hines 
may  acquire,  if  tbe  aUotments  be-  approved  and  the  lands  patented  to 
her  and  children. 

It  is  therefore  obvious  that  at  present  the  parsHiount  title  to  the 
lands  in  question  is  in  the  United  States^  subject  to  the  inchoate  right 
of  Mrs.  Hines  to  have  them  alloted  to  her. 

My  opinion  then  is  asked,  not  in  relation  to  an  actual,  existing  con- 
dition of  facts,  but  is  to  be  predicated  upon  the  ccmtingenby  of  the 
approval  of  the  selections  to  Mrs.  Hines,  and  the  subsequent  acquis!- 
.tion  of  a  legal  title  to  the  lands  under  tbe  allotment  act. 

It  is  the  practice  of  the  officers  of  the  Department  of  Justice  to  de- 
cline to  express  an  opinion  upon  a  supposed  case,  or  a  condition  of 
&cts  which  may  or  may  not  arise.  But  in  view  of  the  dependent  char- 
acter of  the  party  most  interested  and  her  reliance  upon  the  supervi- 
sory i)ower,  with  which  you  are  clothed,  for  guidance  and  protection,  I 
think  the  rule  of  the  Department  of  Justice  may  be  relaxed  in  the  pres- 
ent instance,  so  as  to  give  an  opinion,  treating  Mrs.  Hines  and  her  chil- 
dren as  owners  of  the  lands  in  question  under  the  United  States  land 
laws* 

The  question  presented  has  been  before  the  supreme  court  of  the 
United  States  more  than  once,  and  after  an  exhaustive  consideration  it 
has  been  determined  in  favor  of  the  riparian  owners.  See  cases  of  the 
Bailroad  Company  v.  Schurmeir  (7  Wallace  272,  287),  and  Hardin  v. 
Jordan  (140' U.  S.,  371, 381),  et  seq.  The  same  question  was  before  thia 
Department  in  the  case  of  John  P.  Hoel  (13  L.  D.,  588),  where,  referring 
to  the  last  decision  of  the  supreme  court,  it  was  said: 

it  folio WB  from  said  decision,  that  non-navigable  inland  lakes  and  pondB,  where  th& 
public  survey  shows  the  same  meandered,  and  the  fact  appears  that  the  oontiguoua 
lands  or  lots  have  been  disposed  of  by  the  government,  that  the  lands  covered  by  snch 
lakes  within  themeandwed  lines  does  not  belong  to  the  government,  but  to  the  ad* 
Joining  proprietors,  under  the  common  law  right  of  riparian  ownersh  ip.  The  govern* 
mant  has  no  jurisdiction  over  sueh  lands,  and,  therefore,  no  power  to  dispose  of  them. 

In  view  of  these  decisions,  I  advise  that  Mrs.  Hines,  as  owner  of  the 
oontignous  lots,  would  be  entitled  to  the  lands  in  firont  of  her  lots  to  the 
middle  of  said  lake. 

Whilst  the  lands  in  question  are  now  within  the  State  of  South  Da- 
kota,  they  are  also  within  an  Indian  i*eservation,  and  entirely  subject  to 
the  disposition  of  the  United  States. 
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The  act  of  February  22, 1889  (25  Stat,  675)^  dividing  the  Territory 
•of  Dakota,  and  authorizing  the  people  thereoi  to  form  two  states  out  of 
the  same,  provides  that  as  a  condition  of  admission  into  the  Union, 
the  people  inhabiting  the  proposed  states  shall  agree  and  declare  that 
they  forever  disdaim  all  right  and  title  to  all  lands  lying  within  their 
limits, — 

•owned  or  held  by  any  Indian  or  Indian  tribes;  and  that  ontQ  the  title  thereto  has 
been  extlngnished  by  the  United  States,  the  same  shall  be  and  remain  subject  to  the 
-disposition  of  the  United  States,  and  said  Indian  lands  shall  remain  under  the  abso- 
lute Jurisdiction  and  control  of  tiie  Congress  of  the  United  States. 

This  provision  of  the  enabling  act  is  incorporated  verbatim  in  Art. 
XXII  of  the  Constitution  of  South  Dakota,  under  the  title  of  ^^  Com- 
pact with  the  United  States." 

In  view  of  the  foregoing,  I  have  not  deemed  it  essential  to  enter  upon 
a  discussion  as  to  whether  the  status  of  this  land  is  now,  or  may  here- 
after be  affected,  by  legislation  on  the  part  of  the  State  of  South  Dakota, 
in  relation  to  riparian  rights;  but  have  considered  the  question  only  in 
respect  to  the  acquisition  of  rights  by  Mrs.  Hines  from  the  United 
States. 


BAII.BOAD  GBA7<rr-L.EGISi:<ATrrB  WITHDBAWAIj. 

SOUTHEEN  PAO.  E.  B.  CO.  V.  CABTBB. 

Lands  embraced  within  the  legislative  withdrawal,  which  followed  on  the  filing  of 
the  map  of  general  roate,  under  the  grant  of  July '27, 1866,  are  exduded  from  pro* 
emption  filing  and  settlement. 

Secretary  Nohle  to  ike  Commissioner  of  the  Oeneral  Land  OffieOf  February 

5, 189 J9. 

The  land  involved  in  this  controversy  is  lot  2  of  Sec.  23,  T,  14  S.,  B. 
-2  E.,  M.  D.  M.,  San  Francisco  land  district,  California^  and  is  within 
the  primary  limits  of  the  grant  of  July  27, 1866,  (14  Stat.,  292),  to  the 
Southern  Pacific  Bailroad  Company. 

Eobert  M.  Carter  filed  his  pre-emption  declaratory  statement  for  the 
lot,  on  the  30th  of  June,  1886,  alleging  settlement  on  the  28th  of  that 
month.  After  due  notice,  he  submitted  final  proof,  and  received  final 
rieceipt  and  certificate  on  the  10th  of  February,  1887,  the  Southern  Pa- 
<;ific  Eailroad  Company  prot-esting  against  the  proceeding. 

The  proof  and  the  protest  coming  before  you  for  action  thereon,  you 
rendered  a  decision  on  the  9th  of  June,  1890,  holding  that  Carter's 
appropriation  of  the  land  under  the  pre-emption  laws  was  proper,  and 
that  said  entry  was  held  for  confirmation,  subject  to  appeal  by  the  com- 
pany within  sixty  days.  You  directed  the  local  of&cers  to  so  inform 
the  company,  and  to  advise  the  entrjmian  that  should  your  decision 
become  final  his  entry  will  be  duly  examined  for  patent.  From  that 
decision  the  company  appeals  to  the  Department, 
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'.  Seclioii  225S  of  tlie  Kevised  Statutes  states  what  lands  shall  not  be 
sabjeci  to  the  right  of  pre-emption,  and  the  first  class  named  is  <<  lands 
included  in  any  reservation  by  any  treaty,  law,  or  proclamation  of  the 
President,  for  any  pnri)ose.'' 

-  Section  six  of  the  law  of  Congress  already  dted,  which  granted  cer* 
tain  lands  to  the  Southern  Padflc  Bailroad  Company,  provided  that 
the  odd  sections  of  land  thereby  granted  should  not  be  liable  to  sale  or 
«ntry,  or  pre-emption,  before  or  after  they  were  surveyed,  except  by 
said  company  as  provided  in  said  act,  ^^  after  the  general  route  shall  be 
fixed.'' 

The  route  of  said  company  was'designated  on  its  map  filed  in  your 
office  on  the  3d  of  January,  1867,  and  lands,  of  which  those  in  question 
were  a  part,  were  withdrawn  firom  pre-emption  upon  the  filing  of  such 
map.    Buttz  v.  Northern  Pacific  B.  B.  Co.,  119  IT.  S.,  55. 

In  your  decision  you  stated  that 

the  tefltimony  taken  in  connection  with  the  pre-emption  proof  made  it  appear  that 
the  land  in  question  was  ocenpied  by  one  Myron  Lisk  as  early  as  1857,  who  used  the 
same  as  a  farm  until  some  time  in  1865,  when  he  sold  his  possessory  right  thereto  to 
Jose  Feliz,  who  in  tarn  sold  it  to  one  Geo.  W.  Condon.  That  these  several  parties 
were  qualified  pre-emptors,  and  their  claim,  and  cultivation  of  the  land  from  1857 
until  long  after  the  date  when  the  right  of  the  company  would  otherwise  have  at> 
tachedy  excepted  said  land  irom  the  grant  to  the  company. 

I  do  not  find  this  statement  sustained  by  the  evidence.  The  proof  is 
that  Lisk  occupied  a  part  of  the  land  from  1857  until  sometime  in  1865. 
His  residence  and  improvements  were  upon  land  immediately  south  of 
this,  and  not  until  a  survey,  was  it  known  that  his  bam  was  upon  the 
land  in  question.  There  is  nothing  in  the  case  showing  that  he  ever 
<daimed  any  interest  in  this  particular  tract,  or  that  he  ever  conveyed 
or  attempted  to  convey  the  same  to  Feliz  or  to  any  other  person*  The 
testimony  also  shows  that  Feliz  was  a  Spaniard,  and  it  does  not  appear 
that  he  was,'  or  ever  became  an  American  citizen,  although  one  witness 
gaid  ^^my  impression  is  that  he  was  bom  in  Oalifomia."  He  worked 
for  Myron  Lisk  prior  to  1867,  when  he  filed  for  the  land,  but  no  witness 
testifies  that  Lisk  claimed  any  interest  in  the  land  after  1865,  or 
that  Feliz  claimed  any  such  interest  prior  to  the  6th  of  August^ 
1B67,  at  which  time  he  made  settlement,  according  to  his  declaratory 
statement  filed  on  the  16th  of  October  of  that  year.  That  he  first 
made  settlement  upon  the  land  in  1867  was  also  established  by  the  testi- 
mony of  the  witnesses,  Andrew  P.  Potter  and  G.  W.  Condon,  the  lat- 
ter of  whom  purchased  the  land  from  Feliz  in  1871,  who  conveyed  it  to 
Condon  by  a  deed,  which  described  it  as  being  bounded  on  the  south  by^ 
lands  of  Myron  Lisk,  which  were  the  lands  which  Lisk  had  occupied 
and  claimed  since  1857. 

It  would  seem,  therefore,  that  from  '^some  time  in  1865,"  when 
Lisk  ceased  to  claim  any  interest  in  the  land,  until  August  6, 1867, 
when  Feliz  claims  to  Lave  settled  thereon,  it  was  unoccupied,  and  there- 
fore subject  to  the  legislative  withdrawal,  which  attached  upon  the 
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iling  of  tbe  map  of  gweral  routo^vi^:  Jaft'y  3^  1867;  hence,  Oarter 
acquired  no  interest  therein  by  bis  snbse^oent;  settlemetxt  and  fllii^. 

The  decision  apfisalAd  from  is  therefore  reversed. 

In  his  brief  nx>on  this  appeal,  the  connsel  f<Mr  the  company  states 
that  on  the  13th  of  S^tember,  1888,  the  company  obtained  in  the  cir- 
onit  court  of  the  United  States  judgment  against)  Oiurter  for  possession 
of  said  limd;  that  he  thea  left  the  same,  and  on  tbe  8th  of  Novetnbery 
following,  the  company  sold  the-  land  to  one  Charles  Louis,  who  has 
ever  since  been  in  peaceable  possession  thereof 


TIMBBB  LAND  EKTRT— ADVSRSB  CLAIM* 

MiLLBR  V.  MoMlLLEN. 

The  presence  of  improvements  on  a  tract  of  land  will  not  exclude  the  same  from  dis- 
position nnder  the  act  of  June  Z,  1878,  where  said  improyements  are  not  made  and 
maintained  under  a  bona  fide  occupation  of  the  Iand» 

JPirst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Laoid  OfficSy  February  8,  ld9J^. 

I  have  considered  the  case  of  George  T.  Miller  v.  Heniy  McMillen^ 
inyolving  the  timber-land  entry  made  by  the  latter  for  the  SE.  |  of  the 
SW.  i  of  Sec.  1,  T.  10 1^.,  B.  14  W.,  San  Francisco  land  district,  Oali- 
fomia. 

McMillen  filed  his  statement  for  the  land  on  October  21, 1887,  and 
offered  final  proof  January  12, 1888.  He  was  met  by  the  sworn  protest 
of  Miller,  filed  December  3,  1887,  alleging  that  he  had  valuable  im- 
provements on  the  Land  at  the  date  of  McMillen's  application,  and  at  the 
same  time  applied  to  enter  the  tract. 

Hearing  was  ordered  and  had  on  January  12, 1888.  The  proceedings 
thereat  and  your  action  thereon  are  set  forth  in  your  decision  of  October 
4, 1890,  appealed  from,  as  follows : 

From  tlie  record  it  appears  that,  at  the  time  McMillen  made  his  sworn  statement^ 
there  were  valuable  improvements  upon  the  land,  amounting  to  about  one  thousand 
dollars,  and  that  he  was  cognizant  thereof.  Said  improvements  were  the  property 
of  the  plaintiff,  Miller. 

Prior  to  McMillen's  application,  Miller  belieTcd  his  improvements  to  be  upon  the 
8W.  i  of  the  NW.  i  of  the  same  section ;  but  it  whb  found  that  they  were  upon  the 
8£.  i  of  the  8W.  i  of  the  land  in  question,  just  over  the  dividing  lihe  between  the 
two  seotions.  As  soon  as  the  plaintiff*  discovered  the  true  loeation  he  made  applica- 
tion to  purchase  said  land. 

The  law  expressly  states  that  land  containing  such  improvements  is  not  enterable. 
(See  act  of  June  3,  1878,  Par.  6.) 

Defendant  can  not,  therefore,  base  his  rights  upon  his  applioatian  to  enter  said 
land,  as  against  the  plaintiff. 

The  testimony  taken  at  the  hearing  shows  (in  addition  to  the  above) 
that  the  improvements  consisted  of  three  small  shanties  and  a  mill  for 
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grinding  bark.  The  mill  was  a  frame,  without  siding,  and  was  run  by 
water  f  the  shanties  served  as  shelter  for  men  while  peeling  bark.  They 
had  been  put  up  by  a  man  named  Porter,  five  or  six  years  before;  and 
a  little  more  than  a  year  prior  to  the  hearing  Miller  had  purchased  them 
firom  Porter,  but  had  not  taken  actual  possession — ^having  given  the 
latter  a  lease.  The  mill  and  cabins  had  not  been  used  for  more  than 
a  year;  McMiUen  in  his  sworn  statement  alleged  that  they  were  aban- 
doned; but  Miller  insists  that  they  were  "kept  in  repair''  and  ready 
for  use  if  needed.  The  bark  ground  and  prepared  for  shipment  at  the 
mill  was  taken  from  trees  "  on  this  land  and  other  government  land  ad- 
joining.^ MiUer  had  a  homestead  entry  and  a  pre-emption  entry  adja- 
cent to  the  miU,  and  aJleges  that  he  supposed  the  mill  and  cabins  to  be 
on  his  claim;  but  on  survey  they  were  found  to  be  just  over  the  line, 
on  government  land.  He  contends  that  the  improvements  named  ex- 
cluded the  tract  from  entry  under  the  timber-land  law,  the  second  sec- 
tion ot  which  provides  that 

any  person  desiring  to  avail  himself  of  the  provisious  of  this  act  shall  file  with  the 

register  a  written  statement setting  forth  that  the  land 

contains  no  mining  or  other  improvemeniSf  except  for  ditch  or  canal  purposes. 

McMillen,  on  the  other  hand,  claims  that  the  clause  above  cited 
should  be  construed  in  connection  with  the  first  section  of  the  same  act, 
which  provides  'Hhat  nothing  herein  contained  shall  defeat  or  impair 
any  bona  fide  claim  under  any  law  of  the  United  States,  or  authorize 
the  sale  of  any  mining  claim,  or  the  improvements  of  any  bona  fide 
settler."  That  Miller  was  not  such  a  settler.  On  the  contrary,  he  was, 
so  far  as  this  tract  is  concerned,  either  knowingly,  or  wittingly,  a  tres- 
passer upon  government  land,  and  could  acquire  no  rights  thereby 
which  would  interfere  with  MeMillen's  right  to  purchase  the  traet  under 
the  timber  act. 

The  question  as  to  the  construction  of  the  clause  of  section  2,  of  the 
act  of  June  3, 1878,  (20  Stat.,  89),  excluding  land  containing  <<  improve- 
ments "  was  discussed  by  the  Department  in  the  case  of  Porter i;.Throop 
(6  L.  D.,  691),  and  more  fully  in  the  case  of  Wright  v,  Larson  (7  L.  D., 
555).  In  the  latter  case  it  was  held  that  ^^  the  exception  in  the  act  of 
June  3, 1878,  is  in  favor  of  the  bona  fide  settler  ^ "  that  <<  a  settlement  to 
be  bona  fide  must  be  for  the  purpose  of  making  the  tract  a  home;  this 
is  the  test,  and  a  settlement  for  the  purpose  of  securing  the  timber  on 
ibe  land,  or  for  any  other  purpose  than  establishing  a  home,  is  not  a 
bona  fide  settlement  within  the  meaning  of  the  act," 

In  the  case  at  bar  there  was  no  pretense  of  settlement  upon  the  tract 
*'  for  the  purpose  of  establishing  a  home."  It  was  not  therefore  ex- 
cepted from  entry  under  the  timber-land  law  because  of  ^'  improvements" 
built  thereon  for  the  purpose  of  grinding  and  preparing  for  shipment 
the  bark  of  trees  upon  that  and  other  government  land. 

Ooonsel  for  the  protestant  cites  the  case  of  Block  v.  Gontreras  (4  L. 
I>»y  380),  to  sustain  his  contention  that  the  tract  here  in  controversy  is 
14561— VOL  14 ^11 
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not  subject  to  entry  under  the  timber-land  act.  But  in  that  case  Con- 
treras  alleged  that  he  had  settled  upon  the  tract,  with  a  view  to  entry, 
prior  to  the  application  to  purchase;  and  the  department  found  that 
said  tract  was  <^ inhabited,  occupied  and  improved"  at  the  date  of  the 
application  to  enter  under  the  timber-land  law.  This  was  by  no  means 
a  parallel  case  to  the  one  here  under  consideration. 

I  do  not  beUeve  that  the  character  of  improvements  found  in  this 
case  under  the  circumstances  are  such  as  will  except  the  tract  from  the 
.oi>eration  of  said  act.  If  such  were  the  case,  a  trespasser  could  keep 
the  timber  lands  out  of  the  market  until  he  had  accomplished  his  pur- 
pose of  denuding  them  of  their  valuable  product,  on  the  ground  that 
they  were  improved,  without  any  intent  of  lawfully  appropriating 
them. 
.    Youi'  decision  is  reversed. 


NOTICE  OF  COXTEST—PERSONAL  SERVICB-PTrBLICATION- 

SODEEQUIST  V.  MALLON, 

PevBonal  servioe  of  notice,  under  rule  9  of  Practice,  is  not  seonred  by  reading  the 
same  to  the  wife  of  defendant  and  delivering  to  her  a  copy  thereof  at  the  house 
and  usual  place  of  defendant's  rettidence. 

Service  of  notice  by  publication  is  authorized  where  it  is  made  to  appear  that  per- 
sonal service  can  not  be  secured  by  persistent  and  diligent  effort. 

First  Assistant  Secretary  Chandler  to  the  Commissumer  of  the  OeneraZ 

Land  Office^  February  8, 189J2. 

I  have  considered  the  case  of  John  P.  Soderquist  v.  Michael  Mallon, 
Involving  the  timber-culture  entry  made  by  the  latter  on  August  1, 
1882,  for  the  NW.  i  of  Sec.  32,  T.  105,  B.  68,  Chamberlain  (formerly 
Mitchell)  land  district,  South  Dakota. 

The  affidavit  of  contest  was  filed  June  25, 1888,  alleging  fulure  to 
plant  and  cultivate  as  required  by  law. 

After  several  continuances,  hearing  was  had  on  June  25, 1889.  The 
defendant  made  default,  but  the  contestant  and  three  witnesses  ap- 
peared and  submitted  testimony  which  in  the  absence  of  any  showing 
to  the  contrary,  made  9, prima  fame  case  against  the  entryman. 

The  complicated  series  of  transactions  that  followed  before  the 
MitcheU  office,  and  later  before  the  Chamberlain  land  office  (after  its 
establishment)  are  set  forth  with  substantial  correctness  in  your  decision 
appealed  from.  It  is  sufficient  to  say  that  the  papers  in  the  case  were 
transferred  to  the  Chamberlain  office  without  final  action  thereon  by 
the  register  and  receiver  at  Mitchell;  and  tliat  the  local  officers  at 
Chamberlain  dismissed  the  contest  on  the  ground  that  notice  thereof 
had  not  been  legally  served  upon  the  defendant. 

The  contestant  appealed  to  your  office,  and  you  held  that  sufficient 
showing  of  effort  to  find  the  defendant  had  been  made  to  warrant  serv- 
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ioe  of  notice  by  publication;  that  notice  thereunder,  service  by  regis- 
tered letter^  and  posting  in  the  local  office  and  on  the  land,  constituted 
full  and  legal  notice,  under  which  claimant  was  bound  to  appear  and 
defend  his  entry;  and  that  having  failed  to  do  so  he  was  properly  ad- 
judged to  be  in  default. 

The  record  contains  the  affidavit  of  O.  O.  Stanchfield,  sheriff  of  Da- 
vison county,  South  Dakota,  that  he,  on  the  27th  day  of  December, 
1888,  served  notice  of  said  contest  upon  the  therein  named  claimant, 
Michael  Mallon — 

By  reading  said  notice  to  Mts.  Michael  MaUon,  the  wife  of  said  Michael  Mallon, 
and  by  debvering  to  and  leaving  in  her  hand  a  true  and  certified  copy  of  said  notice 
of  contest,  at  the  honse  the  nsnal  place  of  residence  of  said  Michael  Mallon,  in  the 
county  of  Davison  and  Territory  of  Dakota;  that  said  Mrs.  Michael  Mallon  is  a 
member  of  said  Michael  MaUon's  family,  and  is  over  fourteen  years  of  age. 

The  preceding  return  is  almost  literally  the  same  (except  as  to  names 
and  dates)  as  that  of  service  of  notice  upon  the  defendant  in  the  case 
of  Ackerson  v.  Dean  (10  L.  D.,  477-8),  which  the  Department  held  was 
not  a  sufficient  compliance  with  the  requirements  of  Eule  9  of  Practice: 

Personal  service  shall  be  made  in  all  cases  where  possible,  if  the  party  to  be  served 
is  a  resident  of  the  State  or  Territory  in  which  the  land  is  situated,  and  shall  consist 
in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be  served. 

The  first  question  to  be  determined  is,  whether  personal  service  upon 
the  defendant  was  possible. 
The  defendant  has  on  file  an  affidavit  in  which  he  states — 

That  on  April  13,  1889,  when  publication  was  granted  on  said  notice,  and  for  more 
than  thirty  days  prior  to  that  time,  I  was  personally  present  on  my  farm  near  Mitch- 
ell, Davison  county,  Dakota,  and  have  been  living  on  and  working  the  same  all  the 
time  above  mentioned. 

Similar  affidavits  are  on  file  executed  by  the  defendant's  wife  and  his 
attorney. 

On  the  other  hand,  the  contestant  has  affidavits  in  the  record  tend- 
ing to  show  that  he  persistently  and  zealously  sought  to  learn  the 
whereabouts  of  the  defendant,  and  sets  forth  in  detail  the  efforts  made, 
by  inquiries,  by  letters  of  inquiry  sent  to  the  postmaster  at  Mitchell, 
and  in  other  ways.    One  of  his  attorneys  makes  affidavit  that  he — 

Has  written  to  the  postmaster  at  Mitchell,  Dakota,  and  to  the  sheriff  of  Davison 
connty,  Dakota,  in  which  the  town  of  Mitchell  is  located;  that  the  postmaster  there 
has  said  that  said  Mallon  was  not  in  said  county;  that  his  family  were  there,  but 
that  MaUon  himself  was  in  Iowa.  At  one  time  he  reported  said  Mallon  in  Sionx  City, 
Iowa;  and  another  time  he  said  that  Mallon  was  in  Storm  Lake,  Iowa.  And  the 
said  sheriff  has  reported,  at  all  times  prior  to  the  order  to  publish  being  made  in  the 
present  case,  that  said  MaUon  was  in  Iowa.  The  said  sheriff  returned  the  notice  of 
one  hearing  with  his  return  that  he  was  unable  to  find  the  claimant;  in  the  other 
case  the  said  sheriff  retained  the  notice  to  obtain  service  of  the  same  on  said  Mallon 

if  he  should  return  to  said  Davison  county ,  that  the  sheriff  was  instructed 

to  keep  a  watch  on  claimant  and  report  if  personal  service  could  be  made  upon  Um 
in  said  county. 
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The  other  member  of  the  firm  makes  affidavit  to  the  same  eflfect,  and 
adds  that  contestant  *^  has  been  unusually  diligent  and  active  in  seek- 
ing said  Mallon.^' 

The  sheriffs  returns  referred  to,  and  his  letters  to  contestant's  at- 
torneys announcing  his  failure  to  find  the  defendant,  are  in  the  record. 

Finally,  one  of  the  attorneys  for  the  contestant  sent  a  registered  letter 
containing  a  copy  of  the  notice  addressed  to  Michael  Mallon,  at  Mitch- 
ell, Dakota,  Said  letter  was  returned,  with  the  postmaster's  notation 
on  the  envelope,  "  Refused."  The  indications  are  very  strong  that  when 
defendant  found  there  was  in  the  post-office  at  Mitchell  a  letter  ad- 
dressed to  him,  postmarked  at  Kimball,  and  having  upon  the  comer 
the  name  of  contestant's  attorney,  he  thought  he  could  avoid  receipt  of 
any  notice  that  might  be  contained  therein  by  refusing  to  receive  the 
letter.  But  he  could  not  in  that  way  defeat  the  service  of  notice  (Kelly 
V.  McWilliams,  12  L.  D.  403). 

In  the  case  of  DriscoU  v,  Morrison  (7  L.  D.,  274)  the  contestant 
alleged — 

That  he  has  endeavored  to  serve  the  attached  notice  upon  the  contestee  James  L. 
Morrison;  that  after  diligent  search  he  is  unable  to  tind  the  said  James  L.  Morrison; 
that  he  is  well  acquainted  in  the  neighborhood,  and  that  he  knows  that  no  one  by 
the  name  of  James  L.  Morrison  resides  in  that  locality;  that  he  is  not  acquainted 
with  the  present  address  of  said  James  L.  Mon*iHf>n ;  that  he  has  every  reason  to 
believe  that  said  Morrison  is  no  longer  a  resident  of  the  Territory  of  Wyoming;  that 
it  wiU  be  impossible  to  serve  the  notice  of  contest  upon  said  Morrison  by  personal 
service. 

In  the  above  case  the  Department  held  that  a  sufficient  affidavit  and 
showing  had  been  made  to  justify  service  of  notice  by  publication.  Ib 
the  case  at  bar  a  far  stronger  showing  is  made  of  persistent,  earnest 
efibrts  on  the  part  of  the  contestant  to  obtain  personal  service. 

Taking  into  consideration  all  the  facts  disclosed  in  the  record^  I  con- 
cur in  your  conclusion  that  service  by  publication  was  authorized;  and 
your  decision  holding  the  entry  for  cancellation  because  of  his  de&olt^ 
in  view  of  the  testimony  adduced  at  the  hearing,  iB  affirmed. 


RAILROAI)  GRANT— INDBMNITT  SBLKCTION. 

Wallis  V.  Missouri,  Kansas  and  Texas  Ry.  Co. 

.The  even  numbered  sections  within  the  primary  limits  of  the  grant  of  March  8, 1863, 
for  the  Leavenworth,  Lawrence;  and  Galveston  road  are  reserved  to  the  United 
States,  by  the  terms  of  said  grant,  and  therefore  excepted  from  the  grant  of  July 
26, 1866,  to  the  Missouri,  Kansas  and  Texas  road,  and  can  not  be  patented  for  th6 
benefit  of  the  same  to  supply  deficiencies  In  its  place  limits. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Fab- 

ruary  8, 1892. 

I  have  considered  the  appeal  by  Benj.  L.  Wallis  fh>m  your  decision 
of  June  6, 1890  rejecting  his  application  to  make  homestead  entry  of 
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ttie  W.  i  of  SB.  i,  Sec.  10,  T,  25  S.,  E.  19  E.,  Topekaland  district,  Kan- 
sas, for  conflict  with  the  indemnity  selection  of  said  tract  by  the  Mis- 
souri, Kansas  and  Texas  Eailway  Company. 

Said  tract  is  within  the  indemnity  limits  of  the  grant  for  said  Mis- 
souri, Kansas  and  Texas  Railway  Company,  under  the  acts  of  March 
3, 1863  (13  Stat.,  339),  and  July  26, 18»>6  (14  Stat.,  289),  and  was  selected 
by  said  company  June  26, 1879,  and  again  JS'ovember  1, 1885.  It  is  also 
within  the  primary  limits  of  the  grant  for  the  Leavenworth,  Lawrence 
and  Galveston  Railroad  Company,  under  the  act  of  March  3,  18t)3 
(supra). 

In  the  case  of  the  United  States  v,  Missouri,  Kansas  and  Texas  Bail- 
way  Company  (141  U.  S.,  359),  it  was  held  that  the  even-numbered  sec- 
tions within  the  primary  hmits  of  the  grant  for  the  Leavenworth,  Law- 
rence and  Galveston  Eailroad  Company  were  reserved  to  the  United 
States  by  the  act  of  1863  {9upra)y  and  were  therefore  excepted  from  the 
grant  in  the  act  ot  1866  (supra)^  and  could  not  be  patented  to  the  Mis- 
souri, Kansas  and  Texas  Company  to  supply  deficiencies  in  its  place 
limits. 

The  selections  of  the  tract  in  question  by  the  Missouri,  Kansas  and 
Texas  Bailway  Company  must  therefore  be  canceled,  and,  if  otherwise 
subject  to  entry,  Wallis's  application  should  be  admitted. 

Your  decision  is  accordingly  reversed. 


FINAL  PROOF— INTERVENING  ADVERSE  CLAIM. 

Jeffrey  v.  Becobd. 

An  entry  should  not  be  aUowed  daring  the  pendency  of  final  proof  submitted  by  a 
prior  claimant,  and,  if  so  allowed,  will  not  a£fect  the  right  of  such  claimant  to 
submit  further  prooi*,  showing  that  he  had  in  fact  complied  with  the  law  prior 
to  the  submission  of  his  first  proof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  9, 1892. 

I  have  considered  the  case  of  Oharles  H.  Jefirey  v.  Augustine  A. 
Record  on  appeal  by  the  former  from  your  decision  of  August  14^  1890 
canceling  his  entry  and  accepting  the  final  proof  of  the  latter  for  the 
NB.  J,  Sec.  18,  T.  32  N.,  R.  49  W.,  Ohadron,  IIJTebraska,  land  district. 

Record  made  pre-emption  filing  for  this  land  April  20, 1886  at  Val- 
entine land  office,  and  offered  final  proof  thereon  on  November  23,  of 
same  year.  The  proof  was  rejected  by  the  local  officers,  and  an  appeal 
was  taken  to  your  office.  The  action  of  the  local  office  was  affirmed  on 
February  1, 1887,  and  an  appeal  was  then  taken  to  the  Department. 

On  December  29, 1887,  Jeffrey  was  permitted  to  make  homestead 
entry  for  the  tract.  July  24, 1888  (L.  and  R.,  Vol.  78, 397),  the  Depart- 
ment considereil  the  case  and  modified  your  decision.    The  Secretary 
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concurred  in  the  condnsion  reached  by  you  that  the  proof  was  unsatis- 
factory, and  said  that 

in  the  absence  of  an  adverse  claim,  I  might  be  disposed  to  affirm  yonr  allowance 
of  further  proof  dnring  the  life-time  of  the  entry.  In  view,  however,  of  the  stated 
entry  of  Jeflfrey,  yon  will  direct  that  the  claimant  be  notified  that  he  will  be  per- 
mitted within  sixty  days  from  notice,  to  make  new  proof  in  dne  form,  showing  that 
prior  to  the  entry  of  Jeffrey,  he  had  complied  with  the  law,  and  in  the  event  of  fail- 
ure to  submit  such  proof  within  the  time  named,  that  his  filing  be  canceled. 

Pursuant  to  this  ruling,  Eecord,  on  December  27, 1888,  upon  due  no- 
tice, offered  new  proof  which  was  protested  by  Jeflfrey.  A  hearing  was 
thereupon  ordered,  and  had  on  July  17, 1889.  The  district  having  been 
changed,  the  land  came  into  Chadron  district,  and  upon  the  testimony 
taken  at  the  hearing,  the  local  officers  found  that  Eecord  had  resided 
upon  the  land  more  than  six  months  immediately  preceding  the  date  of 
the  formerly  offered  proof,  but  had  not  resided  upon  it  since,  although 
he  had  kept  up  the  cultivation  and  improvement  of  the  tract,  and  they 
recommended  the  acceptance  of  his  proof,  from  which  Jeffrey  appealed. 
Incidental  to  this  proceeding,  Mr.  Record,  on  June  1, 1889,  filed  a  mo- 
tion in  your  oflfice  for  a  review  of  the  decision  of  July,  1888.  This  was 
forwarded  to  the  Department  with  the  papers  in  the  case,  and  was  taken 
up  on  November  16, 1889,  and  it  was  found  that  it  had  not  beeu  filed 
within  thirty  days  after  notice  had  been  received  by  Record  of  the  de- 
cision, as  required  by  rule  77  of  practice,  and  as  it  was  not  based  upon 
newly  discovered  evidence,  it  was  overruled,  and  the  papers  returned 
to  your  office  that  the  new  proof  and  the  case  made  by  Jeflfrey  against 
the  entry  might  be  considered,  and  on  August  14, 1890,  you  sustained 
the  action  of  the  local  oflficers,  and  held  Jeflfrey's  entry  for  cancellation^ 
allowing  the  entry  of  Record,  from  which  Jeflfrey  appealed. 

I  have  carefully  considered  the  case.  The  testimony  offered  at  the 
hearing  is  quite  conflicting,  in  fact,  contradictory.  It  was,  however^ 
error  to  allow  Jeflfrey  to  make  a  homestead  entry  while  the  final  prooif 
of  Record  was  pending  ou  appeal  before  you,  and  he  made  the  home- 
stead entry  at  Us  peril.  If  you  hud  reversed  the  local  oflficers  and  al- 
lowed the  final  proof  of  Record,  the  case  would  have  been  at  an  end; 
so  Jeflfrey  is  not  in  position  to  complain.  This  error  of  law,  however, 
does  not  affect  the  rights  of  the  parties  under  the  finding  of  facts. 

The  evidence  shows  more  folly  the  facts  of  his  residence  upon  the 
land  prior  to  the  first  final  proof,  and  while  it  is  perhaps  not  so  fill]  and 
complete  as  it  is  desirable  it  should  be,  yet  I  find  nothing  therein  that 
calls  for  interference  with  your  conclusions  which  agree  with  those  of 
the  local  oflficers,  and  the  decision  appealed  from  is  therefore  aflfirmed. 
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SIOUX  INDIAN  LANDS- ACT  OF  MABCH  8,  1889. 

Kino  v.  Chicago,  Milwaukee  and  St.  Paul  Ey.  Co. 

The  right  of  the  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  to  certain  lands  within 
the  former  Crow  Creek  Indian  reservation,  for  right  of  way  and  station  pnrposeBi 
as  recognized  and  provided  for  in  section  16,  act  of  March  2^  1889,  is  not  defeated 
by  a  settlement  right  claimed  under  section  23  of  said  act. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlee^  February 

P,  189J9. 

This  appeal  is  filed  by  Henry  J.  King  from  your  decision  of  June  2^ 
1890,  affirming  the  action  of  the  local  officers  in  rejecting  his  applica- 
tion to  make  homestead  entry  of  lots  3  and  4,  the  SE.  J  of  the  S  W.  J  of 
Sec.  10,  and  lots  1  and  9,  Sec.  15,  T.  104  N.,  R.  71  W.,  Chamberlain, 
South  Dakota,  for  the  reason  that  his  application  conflicted  with  the 
claim  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  under 
the  16th  section  of  the  act  of  March  2,  1889  (25  Stat.,  888). 

The  land  in  controversy  was  formerly  embraced  in  the  Crow  Creek 
Indian  Reservation,  and  in  1880,  while  it  was  so  reserved,  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company  entered  into  certain  agree- 
ments with  the  several  tribes  of  Sioux  Indians,  with  the  approval  of  the 
Indian  Bureau  whereby  said  tribes  of  Indians  agreed  to  grant  to  said 
railroad  company  the  right  to  occupy  a  certain  part  of  said  reservation 
at  the  western  terminus  of  said  railway  for  right  of  way,  station  grounds, 
etc.,  through  and  upon  said  reservation,  in  consideration  of  a  certain 
amount  per  acre  therein  agreed  upon,  to  be  paid  by  the  railway  com- 
pany to  the  United  States  for  the  benefit  and  use  of  said  Indians. 

On  January  3,  1881,  the  Secretary  of  the  Interior  approved  said 
agreement,  with  the  proviso  limiting  the  amount  of  land  to  be  taken 
by  the  railway  company  under  said  agreement  for  passenger  and  freight 
depots,  machine  shops,  etc.,  at  the  terminus  of  said  road  on  the  east- 
em  bank  of  the  Missouri  river,  to  two  hundred  acres,  and  to  one  hun- 
dred and  sixty  acres  for  station  grounds  at  points  east  of  said  termi- 
nus. 

On  November  25, 1881,  the  company  filed  in  the  Department  a  plat, 
showing  a  selection  of  one  hundred  and  eighty -eight  acres  in  said  reser- 
vation on  the  east  bank  of  the  Missouri  river,  selected  under  said  agree- 
ment, for  depot  grounds,  etc.,  which  was  approved  by  the  Secretary 
of  the  Interior,  October  6, 1882,  and  which  embraces  the  land  in  con-, 
troversy,  and  payment  was  made  by  the  company  in  pursuance  of  the 
terms  of  said  agreement. 

On  December  17, 1883,  the  President  transmitted  to  Congress  a  com- 
munication from  the  Secretary  of  the  Interior,  with  an  accompanying 
draft  of  a  bQl,  "  To  accept  and  ratify  said  agreement  with  the  Sioux 
Indians  and  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,'' 
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but  it  does  not  appear  that  any  action  wa-s  taken  upon  the  matter  by 
Congress.    See  Ex.  Doc.  No.  20,  Ist  Sess.,  48th  Congress. 

On  February  27, 1885,  President  Arthur  issued  an  executive  order 
restoring  to  the  public  domain  certain  lands  embraced  in  the  Crow 
Creek  reservation,  including  the  land  in  controversy,  but,  on  April  17, 
1885,  President  Cleveland  issued  a  proclamation  declaring  said  execu- 
tive order  wholly  inoperative  and  void,  for  the  reason  that  it  was  iu 
violation  of  the  treaty  with  the  Sioux  Indians  of  April  29, 1868. 

Under  the  provisions  of  the  act  of  Congress  of  March  2,  1889  (25 
Stat.,  888),  a  portion  of  the  reservation  of  the  Sioux  Nation  of  Indians 
in  Dakota  was  divided  into  separate  reservations,  and  the  Indian  title 
to  the  remainder  of  said  reservation  was  relinquished  and  restored  to 
the  public  domain,  under  the  proclamation  of  the  President,  February 
10, 1890  (26  Stat.,  1554),  which  included  the  land  in  controversy. 

On  April  14, 1890,  Henry  J.  'King  filed  an  application  with  the  local 
officers  to  make  homestead  entry  of  lots  3  and  4,  the  SE.  ^  of  SW.  4, 
Sec.  10,  and  lots  1  and  9,  Sec.  15,  T.  104  K.,  R.  71  W.,  Chamberlain, 
South  Dakota,  under  sec.  23  of  the  act  of  March  2, 1889,  supra^  which 
embraced  part  of  the  one  hundred  and  eighty  eight  acres  of  land  granted 
to  said  railway  company  for  freight  and  passenger  depots,  etc.,  by  the 
Sioux  Indians,  under  the  agreements  heretofore  mentioned. 

With  his  said  application  King  filed  an  affidavit,  stating  that  he 
made  settlement  on  said  land  immediately  after  the  executive  order  of 
February  27, 1885,  and  that  he  has  continued  to  reside  upon  and  im- 
prove said  tract  up  to  the  present  date;  that  on  March  2,  1885,  he  ten- 
dered his  application  and  affidavit,  with  the  land  office  fees,  to  make 
homestead  entry  of  said  tract,  at  the  local  office  of  the  district  in  which 
the  land  was  situated,  which  was  refused  by  the  local  officers  for  the 
reason  that  they  had  not  then  received  official  notice  from  the  Commis- 
sioner that  the  land  had  been  restored  to  the  public  domain,  although 
the  executive  order  of  February  27, 1885,  had  been  published. 

The  local  officers  at  Chamberlain  rejected  King's  application  for  the 
reason  that  it  '^  conflicts  with  the  claim  of  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company,  under  section  16,  act  of  March  2, 1889,  and 
the  President's  proclamation  of  February  10, 1890." 

You  affirmed  the  action  of  the  local  officers  in  rejecting  said  applica- 
tion, and  from  your  decision  King  appealed. 

The  claim  of  King  is  predicated  upon  the  theory  that  the  railway 
company  could  acquire  no  right  under  the  agreement  with  the  Indians 
without  ratification  by  Congress,  and  that  said  agreement  was  not  rati- 
fied until  after  appellant's  rights  had  attached  to  the  laud  as  an  actual 
settler,  which  was  protected  by  the  23d  section  of  the  act  of  March  2, 
1889. 

He  further  insists  that  the  action  of  President  Arthur  in  issuing  the 
executive  order  of  February  27,  1885,  was  the  exercise  of  a  jurisdiction 
proi)erly  conferred  upon  him  to  construe  and  interpret  the  laws  and 
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treaties,  and  having  construed  the  treaty  of  1808  as  not  embracing  the 
lands  restored  by  said  order,  it  was  not  conii)etei)t  for  his  successor  to 
declare  that  such  construction  was  erroneous. 

The  16th  section  of  the  act  of  Mar<Jh  2, 1889,  provided  that  the  accep- 
tance of  said  act  by  the  Indians  shall  operate  as  a  release  of  the  Indian 
title  to  the  lands  intended  by  said  act  to  be  restored  to  the  public  do- 
main, but  that  said  release  should  not  affect  any  agreement  theretofore 
made  with  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
and  the  Dakota  Central  Bailway  Company  for  right  of  way  through 
said  reservation — 

And  said  companiet}  shaU  alfio^  respectively,  have  the  right  to  take  and  use  for  right 
of  way,  side-traok,  depot  and  station  priTileges,  machine-shop,  freight-house,  round 
house,  and  yard  facilities,  prior  to  any  white  person,  and  to  any  corporation  or  asso- 
ciation, so  much  of  the  two  separate  sections  of  land  embraced  in  said  agi*eements ; 
aluo,  the  former  company  so  much  of  the  one  hundred  and  eighty-eight  acres,  and  the 
latter  company  so  much  of  the  seventy-five  acres,  on  the  east  side  of  the  Missouri 
River,  likewise  embraced  in  said  agreements,  as  the  Secretary  of  the  Interior  shall 
decide  to  have  been  agreed  upon  and  paid  for  by  said  railroad,  and  to  be  reasonably 
necessary  upon  each  side  of  said  river  for  approaches  to  the  bridge  of  each  of  said 
companies  to  be  constructed  across  the  river,  right  of  way,  side-track,  depot  and  sta- 
tion privileges,  machine-shop,  freight- house,  round-house  and  yard  facilities,  and  no 
more: 

with  the  following  provisos:  (1)  Thattherailway  companies  shall  make 
the  payments  for  the  same,  as  stipulated  in  said  agreements,*  (2)  That 
the  lands  conveyed  shall  only  be  used  for  general  railway  purposes; 
(3)  That  payment  shall  be  made  and  the  conditions  performed  within 
six  months  after  the  act  takes  effect;  and  (4)  That  said  companies  shall 
locate  their  respective  lines  of  road,  including  station  grounds  and  ter- 
minals, within  nine  months  after  the  act  takes  effect,  and  shall  within 
three  years  after  the  act  takes  effect  construct,  complete,  and  put  in 
operation  said  lines  of  road,  and  upon  failure  to  locate,  construct,  and 
operate  the  same  within  the  time  required  by  the  act,  the  lands  granted 
for  right  of  way,  station  grounds,  and  other  railway  purposes,  shall  be 
forfeited,  and  ^^  shall  without  entry  or  further  action  on  the  part  of  the 
United  States  revert  to  the  United  States,  and  be  subject  to  eutry 
under  the  other  provisions  of  this  act." 

On  October  31, 1890,  within  nine  months  after  the  date  when  the  act 
took  effect,  as  declared  by  the  proclamation  of  the  President  of  Febru- 
ary 10, 1890,  the  Chicago,  Milwaukee  and  St.  Paul  Bailway  Company 
filed  its  map  of  definite  location,  which  was  approved  by  the  Secretary 
of  the  Interior,  subject  to  all  the  conditions  contained  in  the  16th  sec- 
tion of  the  act  of  March  2, 1889,  and  having  prior  to  that  date,  as  here- 
tofore stated,  paid  the  consideration  specified  in  said  agreement,  its 
rights  under  the  act  became  complete,  subject  only  to  forfeiture  upon 
failure  t<o  construct,  complete,  and  operate  the  road  within  three  years 
ftom  February  10, 1890,  the  date  when  said  act  took  effect,  unless  their 
rights  are  subject  to  the  claim  of  King,  under  the  23d  section  of  the 
act 
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The  23d  section  provided : 

Tliat  all  persons  who,  between  the  twenty-seventh  day  of  February,  eighteen 
hundred  and  eighty-fiye,  and  the  seventeenth  day  of  April,  eighteen  hundred  and 
eighty-five,  in  good  faith,  entered  upon  or  made  settlements  with  intent  to  enter  the 
same  under  the  homestead  or  pre-emption  laws  of  the  United  States  upon  any  part 
of  the  Great  Sioux  Reservation  lying  east  of  the  Missouri  River,  and  known  as  the 
Crow  Creek  and  Winnebago  Reservation,  which,  by  the  President's  proclamation  of 
date,  February  twenty-seventh,  eighteen  hundred  and  eighty-five,  was  declared  to 
be  open  to  settlement,  and  not  included  in  the  new  reservation  established  by  sec- 
tion six  of  this  act,  and  who,  being  otherwise  legally  entitled  to  make  such  entries, 
locat-ed  or  attempted  to  locate  thereon  homestead,  pre-emption,  or  town  site  claims, 
by  actual  settlement  and  improvement  of  any  portion  of  such  lands,  shall,  for  a 
period  of  ninety  days  after  t>he  proclamation  of  the  President  required  to  be  made  by 
this  act,  have  a  right  to  re-enter  upon  said  claims  and  procure  title  thereto  under  the 
homestead  or  pre-emption  laws  of  the  United  States,  and  complete  the  same  as  re- 
quired therein,  and  their  said  claims  shall,  for  such  time,  have  a  preference  over 
later  entries ;  and  when  they  shall  have  in  other  respects  shown  themselves  entitled 
and  shall  have  complied  with  the  law  regulating  such  entries,  and,  as  to  homesteads, 
with  the  special  provisions  of  this  act,  they  shall  be  entitled  to  have  said  lands,  and 
patents  therefor  shall  be  issued  as  in  like  cases:  Ptovidedf  That  pre-emption  claim- 
ants shall  reside  on  their  lands  the  same  length  of  time  before  procuring  title  as 
homestead  claimants  under  this  act.  The  price  to  be  paid  for  town-site  entries  shall 
be  such  as  is  required  by  law  in  other  cases,  and  shall  be  paid  into  the  general  fund 
provided  for  by  this  act. 

EjDg's  claim  to  priority  rests  apon  the  assumption  that  the  executive 
order  of  February  27, 1885,  restored  the  land  to  the  public  domain,  and 
that  it  remained  subject  to  settlement  and  entry  until  again  placed  iii 
reservation  by  the  proclamation  of  April  17, 1885. 

This  proclamation  declared  the  executive  order  of  February  27  to  be 
inoperative  and  void,  for  the  reason  that  it  was  in  violation  of  the  treaty 
of  April  29, 1869,  with  the  Sioux  tribes  of  Indians,  and  was  not  made 
with  the  consent  of  said  Indians. 

If  the  restoration  of  said  land  was  not  authorized  by  the  treaty  of 
1869,  and  was  not  done  with  the  consent  of  the  Indians,  said  executive 
order  would  not  operate  to  release  the  land  from  reservation  and  restore 
it  to  the  public  domain,  and  a  settlement  made  thereon  would  confer  no 
rights  upon  such  settler. 

Whether  said  executive  order  was  or  was  not  made  in  pursuance  of 
the  treaty  of  1869  is  immaterial  for  the  purpose  of  tliis  decision,  in  view 
of  the  fact  that  Congress,  in  passing  the  act  of  March  2, 1889,  clearly 
contemplated  that  the  tract  referred  to  in  said  executive  order  consti- 
tuted a  part  of  the  reservations  of  the  Sioux,  and  should  not  be  released 
from  such  reservation  until  so  proclaimed  by  the  President  under  the 
authority  of  said  act. 

Conceding  that  the  railway  company  acquired  no  right  under  its 
agreement  until  ratified  by  Congress,  it  does  not  follow  that  'King  had 
such  a  right  by  virtue  of  his  settlement  as  would  deprive  Congress  of 
the  power  of  making  any  disposition  of  the  land  after  it  had  been  finally 
released  from  reservation,  even  if,  at  the  date  of  King's  settlement,  it 
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was  subject  thereto,  for  the  reason  that  settlement  upon  the  public 
lands  confers  merely  an  inchoate  right  that  is  not  valid  against  the 
TJnited  States. 

The  express  language  of  the  act,  that  said  company  shall  ^'  have  the 
right  to  take  and  use  for depot  and  station  privileges,  ma- 
chine shops,  freight-house,  round-house,  and  yard  facilities,  prior  to  any 
white  person,  and  to  any  corporation  or  association,  so  much  of  the  two 
separate  sections  of  land  embraced  in  said  agreements,"  shows  that  it 
was  intended  to  ratify  and  confirm  said  agreements,  and  that  the  rights 
acquired  thereunder  should  be  prior  to  the  claim  or  right  of  any  other 
person  or  corporation,  except  Indians,  who  might  have  taken  allotments 
under  the  treaty  of  April  29, 1869,  which  rights  were  protected  by  the 
loth  section  of  the  act  as  paramount  to  the  rights  and  claims  of  all 
others. 

It  is  also  insisted  that  the  language  of  the  16th  section — that  the  re- 
lease of  the  Indian  title  shall  not  affect  the  agreement  made  with  the 
railway  company,  '^  except  as  hereinafter  provided  " — is  a  limitation  to 
the  grant  or  authority  conferred,  and  that  when  said  exception  is  con- 
sidered in  connection  with  the  23d  section  it  is  manifest  that  it  was  the 
intention  of  Congress  to  specifically  provide  for  the  class  of  settlers 
therein  referred  to,  and  to  make  the  right  of  the  railway  company  sub- 
ordinate thereto. 

From  a  reading  of  the  entire  section,  it  is  apparent  that  the  words 
"except  as  hereiiiafter  provided"  have  reference  solely  to  the  provisos 
to  said  section,  and  that  it  was  the  intention  of  the  act  to  ratify  and 
confirm  said  agreements  as  against  the  right  of  every  white  person  or 
corporation,  provided  the  railway  company  should  make  payment  and 
location  in  the  manner  and  time  therein  prescribed. 

The  23d  section  is  a  general  provision  as  to  all  settlers  who  settled 
upon  said  reservation  between  the  dates  therein  named,  while  the  16th 
section  is  a  specific  provision,  conferring  a  specific  right,  Mmited  only 
by  express  exceptions  contained  in  the  proviso  to  said  section: 

Where  a  general  intentiou  is  expressed,  and  also  a  particular  intention,  which  ia 
incompatible  with  the  general  one,  the  particular  intention  shall  be  considered  an 

exception  to  the  general  one Hence,  if  there  are  two  acts,  or  two 

provisions  in  the  same  act,  of  which  one  is  special  and  particular,  and  clearly  includea 
the  matter  in  controversy,  whilst  the  other  is  general  and  would,  if  standing  alone, 
include  it  also;  and  if,  reading  the  general  provision  side  by  side  with  the  particular 
one,  the  inclusion  of  that  matter  in  the  former  would  produce  a  conflict  between  it 
and  the  special  provision, — it  must  be  taken  that  the  latter  was  designed  as  an  excep- 
tion to  the  general  provisions.    Kndlich  Int.  Stat.,  Sec.  216;  Sedgw.  Stat.  Law,  48. 

From  a  carefol  consideration  of  this  case,  I  am  satisfied  that  King 
has  no  right  to  make  entry  of  the  tract  in  controversy  by  virtue  of  his 
settlement,  unless  the  railway  .company  should  fail  to  comply  with  the 
terms  olthe  act  and  a  forfeiture  should  be  declared  in  the  manner  pro- 
vided for  in  the  fourth  proviso  to  the  16th  section  of  said  act. 

Your  decision  is  affirmed. 
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OSAGE  TRUST  LANDS-PUBLIC  SALK. 

Instructions. 

Commissioner  of  the  General  Land  Office  to  the  register  and  receiver  at 

Garden  City^  Kansas,  February  15,  1892, 

trader  date  of  January  Otb  last,  the  Hon.  Secretary  of  the  Interior, 
approved  a  list  for  sale  o\  lands  embraced  in  entries  made  upon  the 
Osage  trust  and  diminished  reserve  lands,  in  which  the  claimants  flailed 
to  pay  the  second,  third  and  fourth  installments  of  the  purchase  money. 

I  inclose  herewith  a  list  of  said  lands,  which  you  will  proceed  to  oflfer 
at  public  auction,  (to  the  highest  bidder,  at  a  price  not  less  than  that 
fixed  by  law  and  in  quantities  not  exceeding  one  hundred  and  sixty 
acres  to  any  one  purchaser),  in  the  order  in  which  they  appear  on  said 
list,  on  a  day  and  at  an  hour  which  will  be  specified  in  a  notice  thereof, 
which  you  will  give  by  advertisement,  which  will  be  printed  once  a  week 
for  six  consecutive  weeks  in  two  weekly  newspapers  of  general  circula- 
tion in  your  land  district,  which  you  will  designate. 

You  will  insert  in  each  notice  the  earliest  date  most  convenient  to  you 
after  the  expiration  of  the  period  of  publication.  You  ^ill,  after  the 
offering,  make  a  report  of  the  sale  giving  the  descriptions  of  the  tracts 
and  indicating  whether  sold  or  not,  if  the  latter,  the  reason  therefor 
whether  for  want  of  a  bid  or  other  cause.  You  will  forward  copies  of 
the  published  notice  attached  to  the  several  affidavits  of  the  publishers 
of  the  newsi)aper8  selected,  showing  the  date  of  the  first  and  last  pub- 
lication, and  reciting  the  fact  that  the  notice  appeared  in  a  regular  issue 
of  the  paper  once  each  week  for  the  specified  time.  The  claimants, 
mortgagees,  or  present  owners,  may  at  any  time  before  the  day  fixed 
for  the  offering  pay  the  full  amount  due,  together  with  the  accumulated 
interest,  and  the  pro  rata  share  of  the  expenses,  in  which  case  the  par- 
ticular tract  or  tracts  so  [laid  for  will  be  withdrawn  from,  the  offering. 

Before  proceeding  to  offer  each  tract,  you  will  endeavor  to  ascertain 
by  calling  out,  if  a  tax  sale  purchaser  of  that  tract,  or  his  or  her  legal 
representative,  is  present,  if  so  you  will  allow  such  party  or  parties  the 
privilege  of  paying  the  balance  of  the  purchase  money  which  remains  un- 
paid, and  accumulated  interest,  together  with  the  pro  rata  share  of  the 
•expenses  of  the  sale.  In  all  such  cases  last  mentioned,  the  land  will 
not  be  sold,  but  you  will  issue  a  certificate  to  the  party  or  parties  enti- 
tled thereto,  in  their  own  name  just  the  same  as  if  he  was  the  original 
settler  upon  the  tract  in  question,  endorsing  across  the  face  of  such 
eertiticates,  in  red  ink,  a  reference  to  the  fourth  section  of  the  act  ap- 
proved May  28,  1880,  as  your  authority  therefor.  All  certificates  and 
receipts  will  bear  the  current  number  and  date  for  the  month  in  which 
the  sale  occurs,  and  will  be  reported  by  you  in  your  abstracts  of  sales 
made  of  the  Osage  trust  and  diminished  reserve  lands. 

Each  of  you  will  be  allowed  the  same  compensation  as  allowed  by 
law  in  other  cases  of  sale  of  public  lands.    All  costs  of  advertising  and 
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other  expenses  incident  to  said  sale  must  be  charged  to  and  paid  out 
of  the  fond  arising  from  said  sale.    The  net  proceeds  of  the  sale  will 
be  deposited  by  the  receiver,  after  deducting  all  expenses,  to  the  credit 
of  the  proper  Indian  fund.    See  section  6,  act  of  May  28, 1880. 
Approved: 

John  W.  Noble, 

Secretary. 


MINING  CLAIM— MILL  SITE-IMPROVEMENTS. 

Satisfaction  Extension  Mill  Site. 

The  erection  and  maintenance  in  good  faith  of  dweUing  houses  for  the  occnpanoy 
of  workmen  employed  for  purposes  in  connection  with  a  miU  is  such  a  use  and 
occupancy  of  the  land  as  will  justify  the  allowance  of  a  mill  site  entry  thereof. 

First  Assistant  Secretary  Ohandler  to  the  Oammissianer  of  the  General 

Land  Office^  February  11, 1892. 

On  October  16, 1885,  mineral  entry  Ko.  247,  lots  No.  40  A,  and  40  B, 
was  made  at  the  Las  Gruces  land  office,  Kew  Mexico,  for  tbe  mining 
claim  known  as  the  ^^  First  Extension  of  the  Satisfaction  Mine,''  and 
tbe  "  Satisfaction  Extension  Mill  Site." 

The  papers  were  transmitted  to  your  office,  and  by  your  letter  of  June 
11, 1887,  to  the  local  officers,  you  said. 

The  mill  site  survey  Ko.  40  B  is  claimed  in  connection  with  the  lode  surrey  No.  40 
A,  but  tiiere  is  nothing  in  the  record  showing  that  the  same  is  used  or  occupied  for 
mining  or  milling  purposes  in  connection  therewith.  Proper  evidence  showing  the 
use  or  occupancy,  of  said  mill  site  nndet  section  2337  U.  S.  Bev.  8tats.,  should  be 
furnished. 

Said  section  2337  provides  that, 

Where  non-mineral  land  not  contiguous  to  the  vein  or  lode  is  used  or  occupied  by 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surfkce-ground  may  be  embraced  and  included  in  an  application  for  a  patent  for  such 
vein  or  lode. 

In  response  to  your  letter  the  affidavit  of  the  agent  was  transmitted 
wherein  he  states. 

The  said  mill-site  lays  between  the  stamp-mill  owned  and  operated  by  said  appU- 
cant  and  the  Mimbres  river  from  which  the  water  stipply  fbr  running  said  mill  is 
drawn  and  conducted,  and  that  for  said  purpose  said  applicant  has  oonstnioted  and 
at  said  time  was  maintaining  an  acequia  and  ditch  leading  from  said  mill  to  said 
river,  and  that  said  ditch  traverses  the  entire  width  of  said  mill  site  in  its  only  prac- 
ticable course  from,  said  river  to  said  mill,  and  that  the  water  thus  conducted  is 
necessary  to  the  liinning  of  said  mill,  and  that  said  mill  is  owned  and  used  by  said 
applicant  for  the  purpose  of  reducing  the  ore  taken  from  said  lode  claim :  Affiant 
farther  says  that  said  applicant  has  erected  and  now  owns  two  houses  on  said  mill- 
site  which  are  used  and  occupied  by  employees  of  said  applicant  in  the  keeping  up 
of  said  ditch  and  for  other  purposes  in  connection  with  said  mill. 

By  your  letter  of  July  30, 1888,  you  held  that  such  a  use  and  occupa- 
tion was  not  contemplated  by  said  section,  and  held  the  entry  for  can- 
cellation as  to  the  area  embraced  in  the  mill-site. 

An  appeal  now  brings  the  case  before  me. 
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In  the  case  of  Charles  Lennig  (5  L.  D.,  190, 192),  Secretary  Lamar,  in 
construing  said  section  2337,  says, 

The  proprietor  of  a  lode  undoubtedly  'uses'  non-oontiguous  land  ''for  mining  or 
milling  purposes ''  when  he  has  a  quartz  mill  or  reduction  works  upon  it,  or  when  in 
any  other  manner  he  employs  it  in  connection  with  mining  or  miUing  operations. 
For  example,  if  he  uses  it  for  depositing  "tailings",  or  storing  ores,  or  for  shops,  or 
houses  for  his  workmen^  or  for  coUecting  water  to  run  his  quartz  mill,  I  think  it  dear 
that  he  would  be  using  it  for  mining  or  milling  purposes. 

As  it  appears  that  the  applicant  owns  two  houses  on  said  mill-site 
occupied  by  his  employees  for  purposes  in  connection  with  said  mill,  he 
uses  the  land  for  mining  or  milling  purposes  within  the  meaning  of  the 
statute  as  above  construed.  The  erection  of  dwelling  houses  on  the 
mill-site  is  clearly  a  very  substantial  use  and  improvement  of  the  land. 
They  become  a  part  of  the  realty,  and  would  pass  by  a  conveyance  of 
the  real  estate,  and  when  such  houses  are  erected  for  workmen  em- 
ployed in  connection  with  the  mill,  the  land  is  used  for  milling  pur- 
poses. 

In  Sierra  Grande  Mining  Company  t?.  Crawford  (11  L.  D.,  338),  it  was 
held  that  the  use  of  land  for  the  maintenance  of  pumping  works  neces- 
sary to  the  operation  of  a  lode  mine  was  such  a  use  as  would  authorize 
entry  of  the  land  as  a  mill  site.  The  foregoing  citation  from  the  Lennig 
case  is  quoted,  and  it  is  said. 

Here  we  find  actual  occupation  of  the  land,  with  lasting  and  valuable  improve- 
ments. It  is  true  the  company  consumes  only  the  water,  but  it  occupies  and  uses 
the  land  in  connection  with  its  lode  mine,  and  such  use  is  necessary  to  the  operating 
of  the  mine. 

This  language  applies  to  the  case  under  consideration. 

In  the  case  of  the  Gold  Springs  and  Denver  City  Mill  Site  (13  L.  D., 
175),  a  tank,  a  spring  house  and  a  stone  cabin  had  been  erected  on  the 
mill-site,  and  such  use  was  held  sufficient.    It  is  said,  page  177, 

Lasting  improvements  have  been  made  on  the  land  embraced  in  the  miU  site, 
indicating  good  faith.  There  is  more  than  the  mere  use  of  water — ^the  mill-site  itself 
is  improved  and  used,  as  above  seen,  in  connection  with  the  mine. 

So  in  the  case  at  bar  it  may  be  said — ^<  there  is  more  than  the  mere 
use  of  water."  The  mill-site  itself  is  improved  and  used  in  connection 
with  the  mine  by  lasting  improvements  indicating  good  faith. 

Your  judgment  is  reversed. 


EOUGEOT  V.  Weib. 

Motion  for  the  review  of  departmental  decision  rendered  September 
6, 1891, 13  L.  D.,  242,  denied  by  Secretary  Noble,  February  12, 1892. 
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SWAMP  LAND— REPORT  OF  SPECIAL  AGENT. 

State  of  Florida. 

The  claim  of  a  State  for  swamp  land  should  not  be  rejected  on  the  report  of  a  spe- 
eial  agent  alone,  but  snch  report  may  be  properly  made  the  basis  of  a  farther 
investigation  as  to  the  character  of  the  land. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

12j  1892. 

I  have  considered  the  case  arising  upon  th6  appeal  of  fhe  State  of 
Florida,  from  your  decision  of  August  14, 1890,  rejecting  the  claim  of 
the  State  of  Florida  to  certain  lands  therein  described.  It  appears  that 
1155  tracts  are  involved,  aggregating  about  150,000  acres. 

Counsel  for  the  State  alleges,  in  substance,  that  you  were  in  eiTor  in 
holding  the  list  for  rejection  solely  on  the  report  of  a  special  agent,  with- 
out regard  to  the  field-notes,  and  without  any  testimony  on  the  part  of 
the  State. 

Your  decision  is  as  follows: 

Reoistbb  and  Bbceivsr, 

GwnavilU,  Florida^ 

Sirs  :  Under  date  of  the  4th  instant,  Mr.  R.  E.  Johnston,  special  agent  of  this  office, 

made  a  report  of  his  examination  in  the  field  of  certain  lands  in  Florida  claimed  as 

innring  to  the  State  under  the  swamp-land  grant,  which  report  shows  that  the 

tracts  hereinafter  described  are  not  of  the  character  contemplated  by  the  grant,  viz : 

The  claim  of  the  State  to  the  tracts  of  land  above 

described  is  iharefore  held  for  rejection,  subject  to  appeal  within  sixty  days. 

This  language  would  indicate  that  the  claim  was  held  for  rejection 
solely  upon  the  report  of  the  special  agent. 

Counsel  for  the  State  is  correct  in  his  contention  that  rejection  upon 
this  ground  was  erroneous. 

In  the  case  of  Cass  county,  Illinois  (10  L.  D.,  22),  the  Department 
held: 

The  finding  and  report  of  the  special  agent  is  not  conclusive  against  the  State,  in 
the  absence  of  final  testimony  by  the  State. 

In  the  case  of  Champaign  county,  Illinois  (10  L.  D.,  121),  the  second 
allegation  of  error  was: 

The  report  of  the  United  States  special  agent  is  not  binding  on  the  State;  and  this 
report  constitutes  the  only  evidence  on  which  the  Commissioner  bases  his  authority 
to  hold  said  tracts  for  rejection. 

In  that  case  the  Department  said: 

The  second  objection,  if  supported  by  the  facts  in  the  case,  is  a  valid  one  and  must 

be  sustained Said  report  is  not  properly  evidence  in 

the  case;  but  if  the  facts  set  forth  therein  are  such  as  to  justify  a  doubt  as  to  the 
coirectness  of  the  proof  submitted,  such  report  may  properly  be  made  the  basis  for  a 

ftirther  investigation  by  your  office Upon  this  point  the  case 

will  be  returned  to  your  office  for  disposition,  etc. 
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The  decisions  above  quoted  from  are  in  cases  where  the  State  ap- 
plied for  indemnity  for  land  sold  by  the  United  States,  while  in  the  case 
at  bar  the  State  asks  for  a  certification  of  the  land  itself;  but  the  ef- 
fect of  a  report  of  a  special  dgent  on  the  character  of  the  land  is  tho 
same  in  the  one  case  as  in  the  other. 

In  the  absence  of  any  evidence  on  the  part  of  the  State,  and  aa  it 
appears  that  no  opportunity  has  been  afforded  it  to  produce  such  evi- 
dence, I  can  not  concur  in  your  conclusion  rejecting  its  claim.  This^ 
however,  is  not  to  be  construed  as  confirming  ^aid  claim  but  simply  as 
refusing  to  render  a  decision  before  being  placed  in  possession  of  such 
facts  as  the  regulation^  require  shall  be  furnished.  The  papers  are^ 
therefore,  returned,  in  order  that  the  State  may  be  afforded  an  oppor- 
tunity to  support  its  claim  in  accordance  with  departmental  regulations^ 
as  was  done  in  the  cases  hereinbefore  cited  (Cass  county,  10  L.  D.,  22  f 
Champaign  county,  ib.,  121). 


CERTIORAm-APPEAL— PROCEEDINGS  ON  FINAL  PROOF. 

Beam  v.  Larson. 

An  application  for  certiorari  mnst  be  accompanied  by  a  copy  of  the  decision  deny- 
ing the  right  of  appeal. 

The  right  of  appeal  from  the  Commissioner's  decision  is  lost,  where  the  appeal  irom 
the  local  office  does  not  contain  a  specification  of  errors  and  is  dismissed  for  that 
reason. 

Certiorari  will  not  be  granted  where  the  right  of  appeal  is  lost  through  the  negli- 
gence of  the  appUcant's  attorney. 

A  protest  against  final  proof  raises  an  issue  that  may  be  properly  tried  before  the 
local  office,  and  on  appeal  therefrom  the  Commissioner  is  vested  with  due  Juris- 
diction over  the  case. 

Proceedings  on  final  proof  can  not  be  trtoted  as  ex  parte,  where  a  protest  is  filed  and 
evidence  furnished  in  support  of  the  charges  therein  made. 

Secretary  Noble  to  the  OommisHoner  of  the  Oeneral  Land  Office,  February 

15 J 1892. 

On  July  23, 1881,  Frank  Larson  made  homestead  entry  No.  358,  for 
the  S  i  of  the  SE  i,  and  the  S  ^  of  the  SW  i  of  Section  14,  T.  14  8., 
B.  44  E.,  Blackfoot,  Idaho. 

He  gave  notice  that  he  would  submit  final  proof  on  said  entry  on  the 
31st  day  of  July,  1888,  before  the  clerk  of  the  district  court  at  Paris, 
Idaho.  When  he  appeared  before  said  clerk  to  submit  proof,  he  was 
met  by  William  D.  Keam,  who  filed  with  said  clerk  the  following  paper: 

Bear  Lakb  County^  Idaho, 

Paris  July  SI,  1888. 
In  the  matter  of  Final  Proof  on  Homestead  Entry  of  Frank  Larson.    W.  N.  B.  Shep- 
herd^ Deputy  Clerk  United  States  Court — 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  177 

This  is  to  notify  yon  that  I,  the  underaigned,  William  D.  Ream,  appear  before  yon 
to-day  in  order  to  protest  against  the  final  proof  of  Frank  Larson  on  his  Homestead 
Entry. 

William  D.  Rrah. 

(Endorsed:)  Filed  July  31, 1888.  A.  L.  Richardson  Clerk  of  District  Conrt,  8d 
Jadicial  District  Idaho.    By  W.  N.  B.  Shepherd,  Deputy. 

The  evidence  submitted  before  the  clerk  of  the  court  was  not  con- 
sidered by  the  register  and  receiver,  because  neither  the  protestant 
Beam,  nor  entryman  Larson,  would  comply  with  the  demand  made  by 
said  officers  ux>on  them  to  pay  the  register  and  receiver  the  same  fees 
paid  the  clerk  of  the  court  for  taking  said  evidence. 

On  November  26, 1889,  you  instructed  the  register  and  receiver  to  ex- 
amine the  evidence  submitted  and  render  decision  thereon,  and  on  De- 
cember 10,  1889,  those  officers  recommended  that  Larson's  entry  be 
canceled.  He  appealed  from  said  finding  to  you.  Said  appeal  is  as 
follows: 

Now  comes  said  defendant  and  appeals  from  the  decision  of  the  Hon.  Register  and 
Eeceiver  in  the  above  entitled  oanse,  on  the  ground  that  the  decision  is  not  sup- 
ported by  the  law  or  the  eyldenee  in  said  case. 

Notice  of  this  appeal  was  duly  served  on  protestant  Eeam,  who  filed 
the  following  objection  thereto: 

The  contestant  Ream  hereby  demurs  to  said  appeal  being  considered,  for  the  rea- 
son that  there  are  not  any  specific  points  of  objection  mentioned  to  the  ruling  ap- ' 
pealed  from. 

On  January  28, 1891,  you  considered  said  appeal,  and  held  that — 
"The  demurrer  is  well  taken." 

The  appeal  was  dismissed  and  the  right  of  further  appeal  denied. 
Within  twenty  days  thereafter  Larson  applied  to  this  Department  for 
an  order  under  rules  of  practice  83  to  85,  inclusive,  directing  that  the 
record  in  the  case  be  certified  up  here  for  consideration. 

On  November  4, 1891,  the  application  was  considered,  and  denied, 
because  no  copy  of  the  decision  complained  of  was  furnished  by  appli- 
cant. Smith  V.  Howe  (9  L.  D.,  648);  also  Missc.  Press  Copy  Book  228, 
p.  372. 

Under  date  of  December  24, 1891,  Lai:son  filed  a  motion  for  review  of 
the  decision  of  the  Department  of  November  4, 1891,  contending  that  a 
copy  of  your  decision  was  unnecessary  in  determining  his  right  to  the 
writ  of  certiorari,  and  that  said  decision  is  erroneous.  Quite  a  lengthy 
argument  is  filed,  attempting  to  show  that  said  decision  is  erroneous. 
This  motion  is  accompanied  by  a  copy  of  your  decision  denjdng  the  ap- 
peal. 

If  this  motion  should  be  considered  as  an  application  to  review  the 
departmental  decision  of  November  4, 1891,  it  would  have  to  be  denied. 
The  doctrine  that  one  who  appUes  here  for  a  writ  of  certiorari  alleging 
that  your  decision  denying  him  an  appeal  is  erroneous,  must  furnish  a 
copy  of  said  decision,  is  weU  settled  by  the  decisions  of  this  Depart- 
ment. 
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However,  as  Larson  has  now  fiirnished  said  copy,  and  at  the  same 
time  re-flled  his  application  for  a  writ  of  certiorari,  it  may  properly  be 
treated  as  a  new  application.     Hoover  v.  Lawton  (13  L.  D.,  635). 

If  the  right  of  appeal  to  you  from  the  decision  of  the  register  and 
receiver  was  lost  through  the  laches  of  a  party  or  his  attorney  the  writ 
will  not  be  granted.    Thompson  v.  Shultis  (12  L.  D.,  62). 

If  no  proper  appeal  was  taken  to  you  from  the  decision  of  the  regis- 
ter and  receiver,  and  if  for  that  reason  said  appeal  was  dismissed  by 
you,  applicant  is  not  now  entitled  to  the  right  of  appeal  from  your  decis- 
ion, and  consequently  the  writ  could  only  be  allowed,  if  at  all,  under 
the  supervisory  authority  of  the  head  of  this  Department. 

The  appeal  taken  by  Larson  to  you,  from  the  decision  of  the  register  and 
receiver,  utterly  failed  to  specify  the  errors  complained  of,  as  required 
by  the  rules  of  practice.    McLaughlin  v,  Richards  (12  L.  D.,  98). 

It  was  therefore  not  error  for  you  to  have  dismissed  the  same  on  the 
motion  of  protestant. 

In  the  present  application,  one  of  the  grounds  for  which  redress  is 
sought,  is  that  the  attorneys  heretofore  employed  by  him,  have  com- 
mitted errors  or  have  been  unfaithful  to  his  cause.  In  answer  to  this 
claim  it  may  be  said,  as  was  said  in  the  case  of  Fichols  v.  Gillette  (12 
L.  D.,  388),  that,  "The  purpose  of  the  writ  of  certiorari  is  not  the  cor- 
rection of  errors  resulting  from  the  laches  of  the  party  applying  there- 
for." (Tomay,  et.  al.  v,  Stewart,  1  L.  D.,  670).  And  it  has  been  re- 
peatedly held  that  the  writ  of  certiorari  wiU  not  be  granted  where  the 
right  of  appeal  is  lost  through  the  attorneys  negligence.  Ariel  0.  Har- 
ris (6  L.  D.,  122);  Asher  v.  Holmes  (8  L.  D.,  396). 

This  is  txue  even  where  the  attorney  had  absconded.  Thomas  O. 
Cook  (10  L.  D.,  324). 

Of  course,  as  heretofore  intimated,  if  it  should  be  made  to  appear 
that  the  entryman  is  justly  entitled  to  relief,  it  may  be  granted  under 
the  supervisory  authority.    Oscar  T.  Eoberts  (8  L.  D.,  423). 

Does  the  showing  made  in  this  case  justify  the  Departm^it  in  exer- 
cising that  authority? 

The  application  is  made  upon  the  following  grounds : 

l8t;  The  Honorable  Commissioner  had  no  Jurisdiction  of  the  said  case. 

2nd;  fhe  Land  Office  at  Blaekfoot,  Idaho,  had  no  jurisdiction  of  the  said  case. 

3d ;  No  contest  was  ever  initiated  by  said  contestant,  and  contestant  at  the  time 
defendant  offered  his  final  proof  had  no  interest  in  the  land  embraced  in  defendant's 
entry. 

4th ;  The  clerk  of  the  district  court  of  the  third  judicial  district,  territory  of 
Idaho,  had  no  jurisdiction  or  authority  to  take  testimony  in  said  case. 

5th ;  The  appeal  of  Larson  from  the  decision  of  the  register  and  receiver  herein 
dated  December  10, 1891,  is  sufficient  and  not  subject  to  demurrer  or  dismissal. 

6th ;  That  the  Honorable  Commissioner  should  have  considered  this  case  afl  an 
ordinary  final  proof  and  not  as  a  contest  upon  default  and  if  upon  examination  he 
should  have  deemed  the  proof  insufficient  the  action  should  have  been  to  allow  the 
entryman  an  opportunity  to  fundsh  additional  proof. 
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In  answer  to  tlie  first  assignment  it  is  sufficient  to  say  tliat  Larson 
submitted  final  proof  for  certain  of  the  public  land  included  in  his 
homestead  entry.  Beam  protested,  asserting  that  Larson  had  not  com- 
plied with  the  law.  The  register  and  receiver  decided  the  case,  and  an 
api)eal  was  taken  to  you.  It  may  not  be  truthfully  said  that  you  had 
no  jurisdiction  over  the  case 

In  the  second,  third  and  fourth  assignments,  it  is  contended  that  the 
register  and  receiver,  and  the  clerk  of  the  district  court,  had  no  juris- 
diction to  hear  the  case,  because  no  sworn  contest  nor  protest  was  filed 
by  Beam.  It  is  true  that  at  first  he  did  not  assume  the  position  of  con- 
testant, but  rather  that  of  a  protestant,  but  when  Larson  attempted  to 
make  final  proof  Beam's  right  to  protest  it  was  unquestioned,  and  the 
register  and  receiver,  or  the  clerk  of  the  court  designated  by  them,  had 
authority  to  hear  said  protest. 

The  fifth  assignment,  contending  that  the  appeal  taken  from  the  local 
office  is  sufficient  under  the  rules,  has  already  been  shown  to  be  clearly 
deficient. 

Tlie  sixth  and  last  assignment  avers  that  you  should  have  considered 
the  final  proof  of  Larson  as  expartej  the  protest  of  Beam  being  illegal, 
and  if  said  proof  was  deemed  by  you  to  be  insufficient,  additional  proof 
should  have  been  required. 

The  protest  of  Beam  having  been  decided  to  be  legal,  of  course  yon 
could  not  have  ignored  the  evidence  submitted  by  him. 

The  contention  of  counsel,  as  embodied  in  the  assignment  of  errors 
and  argument,  accompanying  the  application,  fails  to  show  that  error 
has  been  committed;  at  least,  such  an  error  as  would  call  for  the  exer- 
cise of  the  supervisory  authority  possessed  by  this  Department.  The 
applicant  has  had  his  day  in  court,  and  if  he  Mled  to  have  you  pass 
ux>on  his  case  on  its  merits,  the  failure  was  due  to  his  own  acts  and 
those  of  his  chosen  counsel,  in  not  following  the  plain  rules  of  procedure 
of  the  land  department. 

The  application  is  denied. 


MOSBS  ET  AL.  V.  FlOK  ET  AL. 

Motion  for  review  of  departmental  decision  of  September  24, 1891^  13 
L.  D.,  333,  denied  by  Secretary  Uoble,  February  16, 1892. 
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MINING  CLAIM— ABVERSK  PROCEEDINGS— WAIVSB. 

Fettee  Lode  v.  Texas  Lodb.- 

One  who  files  an  adverse  claim  out  of  time,  and  subsequently  brings  snit  thereon  but 
not  within  the  statutory  period,  does  not  occupy  the  status  of  an  ''adverse 
claimant "  but  that  of  a  mere  "  protestant "  without  interest. 

An  sid verse  claim  filed  out  of  time,  and  subsequent  judicial  proceedings  based  thereon 
but  not  begun  within  the  period  prescribed,  do  not  preclude  the  allowance  of  a 
mineral  entry ;  nor  does  the  pendency  of  such  proceedings  bar  the  issuance  of 
patent  on  said  entry. 

The  failure  of  an  adverse  claimant  to  prosecute  his  suit  in  the  courts  with  reasonable 
diligence  is  a  waiver  of  the  adverse  claim,  and  warrants  the  Department  in  pro- 
ceeding to  final  action  on  the  claim  of  the  applicant. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Febru- 
ary 16, 1892. 

I  have  considered  the  appeal  by  George  H.  Kohn,  as  claimant  of  the 
Kettle  Lode,  from  your  judgment  of  September  6,  1890,  rejecting  liis 
adverse  claim  filed  in  the  land  office  at  Durango,  Colorado,  on  March 
20,  1886,  against  mineral  application  Ko.  084,  by  John  E.  Curry,  for 
himself  and  others,  as  co-owners  of  the  Texas  Lode. 

Said  Curry  filed  application  for  patent  January  6, 1886.  Publication 
was  made  in  a  weekly  newspaper  from  January  16, 1886,  to  March  20, 
1886,  and  the  following  foot-note  is  appended  to  the  printed  notice,  to 
wit: 

First  pnb.  Jan.  16, 1886. 
"    pub.  March  20, 1886. 

Section  2325  of  the  Revised  Statutes  requires  the  register  of  the 
land  office,  upon  the  filing  of  an  application  for  a  patent,  to  publish  a 
notice  thereof  "  for  the  period  of  sixty  days,''  and  provides  that  "  at 
the  expiration  of  the  sixty  days  of  publication  the  claimant  shall  file 
his  affidavit,"  and  if  no  adverse  claim  shall  have  been  filed  ^^  at  the  ex- 
))iration  of  the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent." 

By  mining  circular  of  October  31, 1881,  section  34,  the  following  in- 
struction is  given  as  to  the  proper  mode  of  carrying  out  the  above  pro- 
vision as  to  publication,  "  In  all  cases  sixty  days  must  intervene  be- 
tween the  first  and  last  insertion  of  the  notice  in  such  newspaper. 
When  the  notice  is  published  in  a  weekly  newspaper  ten  consecutive 
insertions  are  necessary." 

The  foot  note  in  this  case  is  not  required  by  the  statute,  and  is  no 
part  of  the  notice,  but  is  appended  for  convenient  reference  a^  to  the 
first  and  last  insertions  of  the  notice  in  the  newspaper,  and  it  is  evi- 
dent that  in  all  cases  of  publication  in  a  weekly  newspaper  the  tenth  or 
last  insertion  must  be  on  the  sixty-third  day  after  the  first  insertion, 
excluding  the  first  day  of  publication  from  the  computation,  according 
to  the  well  established  rule.    Miner  v.  Mariott  (2  L.  D.^  709) ;  Bonesell 
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V.  McNider  (13  L.  D.,  286).  Whenever,  therefore,  the  foot-note  cor- 
rectly gives  the  date  of  the  first  and  tenth  insertion  of  the  notice  in  a 
weekly  newspaper  it  is  a  notice  to  all  whom  it  may  concern  that  the 
last  insertion  jast  completes  the  ninth  week,  and  is  the  sixty-third  day 
of  publication  in  every  such  case.  "So  one  using  ordinary  care  can  be 
misled  by  such  a  notice. 

In  this  case  the  publication  was  in  a  weekly  newspaper,  and  the  first 
publication  being  on  Jahuary  16,  1886,  and  the  tenth  or  last  on  March 
20, 1886,  this  was  notice  that  March  20th,  1886,  was  the  sixty-third  day 
from  January  16, 1886,  and  that  March  17th,  1886,  was  the  sixtieth  and 
last  day  upon  which  an  adverse  claim  could  be  filed.  The  adverse  claim 
was  in  fact  executed  on  March  19, 1886,  and  filed  in  the  land  office  on 
March  20, 1886,  or  three  days  too  late.  By  an  oversight  the  adverse 
daim  was  in  fact  received  at  the  local  office  and  filed  without  objection, 
and  was  not  rejected  by  the  local  officers  till  more  than  a  year  there- 
after. 

By  section  3326  of  the  Revised  Statutes,  it  is  provided  that — 

It  shall  be  the  daty  of  the  adverse  claimant,  within  thirty  days  after  filing  his 
claim,  to  commence  proceedings  in  a  court  of  competent  jurisdiction,  to  determine 
the  question  of  the  right  of  possession,  and  prosecute  the  same  with  reasonable  diU- 
gence  to  final  judgment,  and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 

As  the  adverse  claim  was  filed  on  March  20,  1886,  the  thirtieth  day 
thereafter  was  April  19, 1886,  and  it  appears  by  the  certificate  of  the  clerk 
of  the  district  court  of  the  county  of  San  Miguel  that  the  required  suit 
was  not  commenced  till  April  21, 1886,  or  on  the  thirty-second  day  after 
the  filing  of  said  adverse  claim,  or  two  days  too  late.  This  failure  was 
a  waiver  of  the  adverse  claim  as  provided  by  the  statute  above  cited, 
and  the  suit  does  not  appear  to  have  been  prosecuted.  So  that  the  ad- 
verse claim  would  have  been  barred  even  if  filed. in  time.  Upon  the 
fiftcts  it  seems  to  have  been  doubly  barred. 

Under  these  circumstances  the' register  of  the  land  office  by  his  letter 
of  November  12, 1887,  notified  the  said  Kohn  ^'to  appear  at  this  office 
on  or  before  Thursday  December  29, 1887,  and  show  cause,  if  any  you 
have,  why  the  said  Texas  Lode  is  not  subject  to  entry  by  the  said  John 
E.  Ourry  and  his  co-owners." 

Said  letter  was  received  by  said  Kohn  on  November  14, 1886,  as  ap« 
X>ears  by  his  registry  return  receipt,  but  no  appearance  was  made  by 
said  Kohn  or  on  behalf  of  said  Nettie  Lode,  and  mineral  entry  No.  6S4: 
was  allowed  at  4:30  o'clock  p.  m.  on  said  December  29, 1886,  by  the  land 
officers,  and  final  certificate  and  receipt  duly  issued. 

On  December  30, 1887,  the  claimant  of  the  Lettie  Lode  filed  a  "pro- 
test against  the  granting  of  a  receiver's  receipt  for  the  Texas  Lode,"  for 
the  reason  that  said  adverse  claim  had  been  filed  and  said  suit  had  been 
instituted,  and  that  negotiations  had  been  entered  into  towards  a  set- 
tlement of  their  conflicting  interests. 

As  the  adverse  claim  was  already  barred,  the  protestant  had  no  inter* 
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est,  when  the  protest  was  filed,  that  can  be  recognized,  and  he  must  be 
regarded  as  a  ^< third  party"  to  all  intents  and  purposes;  and  therefore 
can  only  be  heard  in  accordance  with  that  clause  of  said  section  2325, 
which  provides  that  <^  thereafter  no  objection  from  third  parties  to  the 
issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the  appli- 
cant has  failed  to  comply  with  the  terms  of  this  chapter.''  Bat  this 
protest  makes  no  such  allegations,  and  therefore  is  not  brought  within 
the  foregoing  provision.  Bright  v.  Elkhom  Company  (8  L.  D.,  122). 
Furthermore,  the  protestant  has  made  his  objection  and  has  been  heard 
thereon,  and  has  therefore  exhausted  the  privilege  conferred  upon  him 
by  the  statute  as  a  ^' third  party."  His  objection  has  been  duly  con- 
sidered and  has  been  overruled,  and,  being  without  interest,  the  statute 
gives  him  no  right  of  appeal.  The  protest  was  also  filed  one  day  after 
the  entry  was  made  to  which  it  objected. 

On  appeal  from  the  decision  of  the  local  officers  you  rejected  the  ad- 
verse claim  and  dismissed  the  protest. 

On  the  appeal  to  this  Department,  there  are  assigned  substantially 
three  errors: 

(1)  In  deciding  tliat  said  adverse  olaijn  of  the  **  Nettie  "  was  not  filed  in  time. 

(2)  In  diBmiasing  the  protest  of  the  '*  Nettie  **  claimant. 

(3)  In  holding  the  allegations  of  the  adverse  claim  and  protest  insufficient. 

These  contentions  cannot  be  sustained  for  the  reasons  already  given. 
The  adverse  claim  was  rightly  rejected  because  not  filed  in  time.  If  it 
had  been  filed  in  time  it  was  the  duty  of  the  adverse  claimant  to  have 
had  recourse  to  a  court  of  competent  jxirisdiction  to  settle  his  contro- 
versy with  the  Texas  Lode,  as  provided  by  section  2326,  above  cited, 
and  this  Department  is  not  the  proper  forum  to  determine  that  contro- 
versy. Having  failed,  both  in  filing  his  adverse  claim  and  in  bringing 
his  suit  within  the  required  time,  there  was  no  reason  why  the  entry  of 
the  Texas  Lode  should  be  longer  stayed,  and  it  was  properly  allowed.  It 
follows  that  the  allegations  contained'in  the  adverse  claim  and  protest 
cannot  be  considered. 

The  only  remaining  question  is  what  judgment  should  now  be  ren- 
dered? Are  the  appellants  entitled  to  a  judgment  that  patent  issue  to 
them  in  regular  order  of  business,  or  should  a  patent  be  withheld  to 
await  the  judgment  that  may  be  rendered  by  the  court  in  which  suit 
appears  to  be  now  pending? 

The  statute  (Section  2320)  provides  in  express  terms  when  and  under 
what  circumstances  this  Department  is  ousted  of  its  jurisdiction,  as 
follows : 

Where  an  adverse  claim  is  filed  during  the  period  of  publication, all 

proceedings  except  the  publication  of  notice  and  making  and  filing  of  the  affidavit 
thereof,  shall  be  stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  waived. 

Then  follows  the  provision  already  cited  that  the  adverse  claimant 
must  ^^  within  thirty  days  after  filing  his  claim  "commence  proceedings 
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in  court,  and  that  ^'  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse 
clann." 

In  the  case  of  the  Richmond  Mining  Company  v.  Rose  (114  TJ.  8.,  576), 
where  there  had  been  delays  in  the  court,  and  the  local  officers  had 
decided  that  such  delays  constituted  a  waiver,  it  was  held  that  the  land 
officers  had  no  power  to  make  such  a  decision.  Justice  Miller,  in  con- 
struing this  provision,  says,  page  585, — 

What,  then,  is  meant  by  the  phrase,  *'  all  proceeding  shaU  be  stayed  until  the  oon- 

troTersj  is  settled  or  decided  by  a  court,  of  competent  jurisdiction,  or  the  adverse 

claim  waived  f" 
We  can.  imagine  several  ways  in  which  it  can  be  shown  that  the  adverse  cLoim  is 

waived  without  invading  the  jurisdiction  of  the  court  while  the  case  is  still  pend- 
ing. One  of  these  would  be  the  production  of  an  instrument  signed  by  the  contest- 
ant, and  duly  authenticated,  that  he  had  sold  his  interest  to  the  other  party,  or  had 
abandoned  his  claim  and  his  contest.  Or,  since  the  act  says  that  all  proceedings 
shall  be  stayed  in  the  land  office  from  the^Ztn^  of  the  adverse  claim  and  not  from  the 
commencement  of  the  action  in  the  court,  within  thirty  days,  such  delay  of  thirty 
days  is  made  by  the  statute  conclusive  of  a  waiver.  A  filing  in  the  records  of  the 
court  by  the  plaintiff  of  a  plea  that  he  abandons  his  case  or  waives  his  claim,  might 
authorize  the  land  office  to  proceed. 

As  it  appears  by  the  certificate  of  the  clerk  of  the  court  to  which  this 
suit  was  brought,  that  it  was  not  commenced  till  more  than  thirty  days 
"  from  the  filing  of  the  adverse  claim,"  it  follows  from  the  above  deci- 
sion that  this  Department  ought  to  hold  that  "  the  adverse  claim  is 
waived,"  and  can  so  hold  "  without  invading  the  jurisdiction  of  the 
court,  while  the  case  is  still  pending."  *'  Such  delay  of  thirty  days  is 
made  by  the  statute  conclusive  of  a  waiver."  The  same  must  be  true 
of  the  failure  to  file  an  adverse  claim  "  during  the  period  of  publica- 
tion." The  statute  says  that  in  such  case  "  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,"  and  "  that  no  adverse  claim  exists." 
(Section  2325.)  This  provision  is  mandatory  and  conclusive,  and  this 
Department  has  no  option  in  the  matter,  but  is  obliged  to  assume  that 
the  defendants  are  entitled  to  a  patent.  I  find  the  decisions  of  this 
Department  accord  with  this  view.  In  Brown  v.  Bond  (11  L.  D.,  150), 
the  adverse  claim  was  filed  within  the  sixty  days  of  publication,  and  a 
suit  was  instituted  within  thirty  days  thereafter.  Entry  was  allowed 
after  the  suit  was  commence  because  the  adverse  claim  was  filed  by 
attorneys  without  filing  proper  authority,  and  it  was  held  that  such 
entry  was  wrongfully  allowed,  and  that  a  mere  irregularity  should  "  not 
defeat  the  right  of  the  claimant  to  have  the  controversy  settled  by  the 
appropriate  tribunal,  if  he  has  complied  with  the  statute."  The  infer- 
ence is  that  if  he  had  fwt  complied  with  the  statute,  his  said  right  was 
defeated. 

In  Meyer  v,  Hyman  (7  L.  D.,  83),  the  adverse  claim  was  filed  witliin 
the  sixty  days  of  publication,  and  suit  was  brought  within  thirty  days 
thereafter,  and  there  was  therefore  no  waiver  of  the  adverse  claim. 

The  same  state  of  facts  existed  in  the  case  of  Ovens  v.  Stephens  (2  L. 
D,,  699),  and  it  is  said, — "  The  only  question  that  can  arise  upon  this 
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state  of  facts  is  whether  the  adverse  claimants  have  complied  with  the 
terms  of  the  statute  above  mcntioued,  so  as  to  bring  their  case  within 
it.  In  my  opinion,  the  adverse  claimants  in  this  case  have  shown  such 
compliance,"  that  "  in  the  manner  pointed  out  by  the  statute  has  been 
raised  an  issue  or  ^  controversy'  between  the  contending  parties''  as  to 
the  land  in  dispute,  and  that  the  Department  had  no  jurisdiction  over 
that  matter.  The  implication  is  that  if  the  claimant  had  not  complied 
with  the  statute,  the  Department  would  not  have  been  ousted  of  its 

jurisdiction. 

In  Reed  v.  Hoyt  (1  L.  D.,  603),  the  adverse  claim  was  sworn  to  in  Bos- 
ton^ and  it  is  said  by  the  Secretary,—"  As  it  appears  however,  that  suit 
was  commenced  on  this  claim  within  the  required  time,  and  is  now 
pending,  I  am  unwilling  upon  technical  reasons  to  interpose  objections 
to  an  adjudication  of  the  claim  by  the  appropriate  tribunal. "  Here,  as 
in  all  the  other  cases  cited,  the  test  of  jurisdiction  of  the  court  is  made 
to  depend  upon  the  fact  that  the  suit  was  brought  within  the  required 
time. 

In  the  case  of  Bel  v.  Aitkin  (Sickel's  Mining  Decisions,  p.  196),  Sec- 
retary Schurz  says  (p.  198), — 

I  see  nothing  in  the  statute  that  requires  an  adverse  claimant,  who  seeks  to  pro- 
tect his  rights  in  the  courts,  which  have  heen  opened  to  him,  to  establish  to  the  sat- 
isfaction of  this  department  that  he  has  complied  with  the  requirements  of  the 
mining  law,  to  a  further  extent  than  of  properly  asserting  his  adverse  claim. 

In  the  case  of  Chambers  v.  Pitts  (idem,  p.  293)  Secretary  Chandler, 
after  citing  the  statute  above  quoted,  says  (p.  297), 

The  only  question  which  can  ever  arise  is  whether  the  adverse  claimant  has  com- 
plied with  its  terms,  so  as  to  hring  his  case  within  it.  He  must  file  his  claim  during 
the  period  of  puhlication,  showing  its  **  nature,  boundaries,  and  extent/'  and  bring 
suit  for  a  recovery  of  the  possession  of  it  within  thirty  days  thereafter,  or  be  deemed 
to  have  waived  it. 

In  the  case  of  Wood  v,  Hyde  (idem,  189),  where  a  second  suit  was  not 
commenced  within  the  time  allowed,  it  was  held,  that  "the  case  will 
be  taken  up  for  final  action  in  its  regular  order  as  though  no  adverse 
claim  had  been  filed.'' 

In  Morse  v.  Streeter  (idem,  190),  where  a  second  suit  was  commenced 
after  thirty  days,  it  was  decided  that  "  the  fact  that  Morse  commenced 
another  suit  against  the  apx)licants  for  patent  and  other  parties,  long 
after  the  thirty  days  allowed  in  our  decision  had  expired,  will  not  be 
considered  by  this  office." 

It  may  be  contended  that  because  the  local  officers  in  fact  received 
the  adverse  claim,  and  suit  has  actually  been  brought  in  court,  that 
this  Department  has  no  authority  to  question  its  jurisdiction,  but  if  the 
claim  is  not  filed  as  required  it  is  not  filed  at  all  in  legal  contemplation, 
and  the  wrongful  action  of  the  local  officers  in  receiving  the  claim  after 
the  period  of  publication  had  expired  cannot  make  the  filing  legal  nor 
defeat  the  operation  of  the  statute,  or  effect  a  repeal  of  its  provisions. 
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neither  can  assent  be  j'ielded  to  the  proposition  that  the  jurisdiction  of 
the  court  in  which  the  suit  is  commenced  cannot  be  questioned  by 
this  Department. 

The  boundary  line  between  the  jurisdiction  of  this  Department  and 
that  of  the  courts  under  Section  2326  is  clearly  defined.  The  Depart- 
ment must  decide  whether  or  not  ^'  an  adverse  claim  is  filed  during  the 
period  of  publication'^,  and  if  so  filed,  whether  or  not  the  claimant 
brought  suit  "within  thirty  days''  thereafter,  while  it  is  the  jurisdic- 
tion of  the  courts  "  to  determine  the  question  of  the  right  of  posses- 
sion," If  the  adverse  claim  is  not  filed  "  during  the  period  of  publica- 
tion," or  suit  not  brought  as  required,  the  jurisdiction  of  the  courts 
does  not  attach.  And  this  Department  is  bound  to  presume  that  the 
courts  will  not  violate  the  law  and  assume  jurisdiction  in  such  cases. 
The  law  "will  presume  that  all  things  are  rightly  done,  unless  the  cir- 
cumstances of  the  case  overturn  this  presumption,  according  to  the 
maxim,  omnia  presumunter  rite  et  soleinniter  esse  acta^  donee  probetur  in 
contrarium.^    Bank  of  TJ.  S  v.  Dandridge  (12  Wheat.,  64,  70). 

If  a  court,  however,  should  "  overturn  this  pre8umi)tion,"  and  assume 
jurisdiction,  without  authority  of  law,  any  judgment  it  might  render 
upon  the  merits  of  the  controversy  would  be  also  without  authority, 
and  null  and  void. 

The  principles  that  would  then  be  applicable  are  thus  enunciated  by 
the  supreme  court: 

Where  a  ooort  hns  juriBdiction,  it  has  a  right  to  decide  every  question  which  oc- 
curs in  the  cause ;  and  whether  its  decisions  be  correct  or  otherwise,  its  J  udgment, 
until  reversed,  is  regarded  as  binding  in  every  other  court.  But  if  it  act  without 
authority,  its  orders  are  regarded  as  nullities.  They  are  not  voidable  but  simply 
void,  and  form  no  bar  to  a  recovery  sought  even  prior  to  a  reversal  in  opposition  to 
them.  They  constitute  no  justification  and  all  persons  concerned  in  executing  such 
judgments  or  sentences  are  considered  m  law  as  trespassers.  Elliot  v.  Peirsol,  (1 
Peters,  340). 

Upon  the  request  of  this  Department,  a  certificate  of  the  clerk  of  the 
district  court  in  and  for  San  Miguel  county,  wherein  said  suit  is  pend- 
ing, dated  January  9, 1892,  has  been  transmitted,  showing  the  then 
status  of  said  suit.  It  appears  that  no  action  has  been  taken  therein 
since  its  commencement,  April  21, 1886,  except  to  continue  the  case 
from  term  to  term, — a  period  of  nearly  six  years.  Such  delay  on  the 
part  of  the  adverse  claimant  cannot  be  regarded  as  a  compliance  with 
that  provision  of  said  section  2326,  which  makes  it  his  duty  to  ^^  prose- 
eute  the  same  with  reasonable  diligence,"  and  provides  that  ^^  a  failure 
to  do  so  shall  be  a  waiver  of  his  adverse  claim."  He  has  clearly  not 
complied  with  the  statute  in  this  respect,  and  cannot  comlain  if  his  ^^  fail- 
ure" be  now  adjudged  "  a  waiver  of  his  adverse  claim,"  within  the  con- 
templation of  the  statute. 

From  this  review  I  am  in  no  doubt  that  it  is  my  duty  to  assume  that 
*<no  adverse  claim  exists,"  and  adjudge  that  the  applicants  are  legally 
*'  entitled  to  a  patent." 

Your  judgment  is  affirmed. 
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MINERAL  LAND-TOWNSITE  ENTRT— MINING  CLAIM. 

Pedeuson  Lode  v.  Black  Hawk  Townsite,  bt  al. 

In  case  of  a  patented  townsite  entry  of  land  containing  a  valaable  mineral  de}>08it, 
known  to  exist  prior  to  the  townsite  application,  and  snbseqnently  entered  by  a 
mineral  claimant,  the  Department,  to  obviate  Judicial  proceedings,  may  accept  a 
reconveyance  of  the  land  erroneously  patented,  and  thus  acquire  jurisdiction  to 
pass  upon  the  validity  of  the  mineral  entry. 

First  AsHstant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  February  16, 1892. 

On  October  8, 1883,  Herman  Pederson  made  mineral  entry  iNo.  2445, 
Central  City,  Colorado.  It  now  appears  that  a  part  of  the  claim  is 
embraced  in  the  townsite  entry  of  Black  Hawk,  upon  which  a  patent 
was  issued  on  January  17, 1874,  and  the  balance  of  the  tract  included 
in  the  mineral  entry  is  embraced  in  the  townsite  entry  of  Central  City 
upon  which  patent  issued  July  10, 1876. 

The  mineral  claimant  has  filed  his  corroborated  affidavit,  charging 
that  the  tract  included  in  his  mineral  entry  is  valuable  for  its  miner- 
als, and  that  the  existence  of  said  valuable  mineral  deposit  in  the  form 
of  rock  in  place  was  known  at  the  dates  when  the  towusites  applied 
for  patents  and  that  his  mine,  the  said  Pederson  Lode,  is  capable  of 
being  profitably  worked  for  its  mineral  product. 

In  addition  a  stipulation  was  filed  signed  by  the  officials  of  each  of 
the  townsites  and  by  mineral  claimant,  wherein  said  townsites  disclaim 
any  interest  in  the  tract  included  in  the  mineral  entry,  and  waived  all 
objections  to  the  issuance  of  a  patent  therefor.  It  was  also  stipulated 
that  a  hearing  should  be  held  on  April  17, 1889.  The  hearing  was  held, 
and  the  register  and  receiver  found  from  the  evidence  submitted  that 
the  allegations  of  the  mineral  applicant  were  true. 

On  October  7, 1890,  you  considered  the  case  and  very  prop^ly  held 
that  the  issuance  of  the  patents  deprived  the  land  department  of  all 
jurisdiction  oyer  the  premises.  Inasmuch,  however,  as  the  entry  was 
improperly  allowed  after  the  land  was  patented,  you  held  it  for  cancel- 
lation. 

An  appeal  has  been  taken  from  your  judgment  to  this  Department. 
Tour  judgment  is  correct  as  £ar  as  it  goes,  but  it  seems  to  me  that  the 
town  authorities  of  Black  Hawk  and  Central  City  should  be  given  an 
opportunity  to  convey  the  tract  included  in  the  mineral  entry  to  the 
government,  and  thus  reinvest  it  with  jurisdiction  to  pass  upon  the 
claim  of  Pederson.  This  conveyance  should  be  absolute  and  should  be 
accompanied  by  abstracts  of  title  showing  that  the  land  has  not  been 
previously  conveyed. 

This  course  will  bring  about  the  same  result  that  would  probably  be 
attained  at  the  end  of  tedious  litigation.  Juniata  Lode  (13  L.  D.,  715). 
You  will  therefore  allow  the  parties  sufficient  time  within  which  the 
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mineral  applicant  may  procure  a  reconveyance  of  the  tract  by  the  town- 
sites  to  the  United  States,  together  with  proper  abstract  of  title  show- 
ing that  the  tract  has  not  been  previously  disposed  of  by  said  townsites. 

If  the  conveyance  be  made  you  will  readjudicate  the  claim  of  Peder- 
son ;  if  not,  you  will  transmit  the  papers  to  this  Department. 

From  the  showing  made  at  the  hearing,  there  can  be  no  doubt  but 
that  the  mine  in  this  case  was  known  to  exist  and  capable  of  being 
profitably  worked  for  its  product  long  before  and  at  the  dates  upon 
which  the  townsites  applied  for  their  patents. 

Your  judgment  is  accordingly  modified. 


BArLBOAD  GRANT-CONFIilCTINO  liTMITS-FORFBITUKB. 

Obegon  and  Califobnia  R.  R.  Go. 

The  grant  of  the  odd  numbered  sections  within  the  over-lapping  primary  limits  of 
the  Northern  Pacific,  and  Oregon  and  California  roads,  east  of  Portland,  Oregon, 
was  for  the  benefit  of  the  former  company  under  the  act  of  July  2,  1864,  and  the 
forfeiture  thereof  by  the  act  of  September  29, 1890,  is  to  the  extent  of  the  with- 
drawal made  under  the  sixth  section  of  the  act  of  1864 ;  and  under  said  act  of 
forfeiture  no  rights  of  the  Oregon  and  California  road  are  recognized  within 
said  conflicting  limits. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb- 

ruary  17j  1892. 

1  have  considered  the  protest  filed  on  behalf  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  against  so  much  of  the  instructions  issued 
by  your  ojfBce,  under  the  forfeiture  act  of  September  29, 1890  (26  Stat., 
496),  as  relates  to  the  lands  falling  within  the  conflict,  or  overlap,  of  the 
grants  for  the  !Northem  Pacific  and  Oregon  and  California  Eailroad 
Companies,  east  of  Portland,  Oregon. 

By  the  act  of  Congress  approved  July  2, 1864  (13  Stat.,  365),  a  grant 
was  made  to  the  Northern  Pacific  Eailroad  Company,  to  aid  m  the  con- 
struction of  a  railroad  from  a  point  on  Lake  Superior,  in  the  State  of 
Minnesota,  or  Wisconsin,  westwardly  by  the  most  eligible  route,  to  be 
determined  by  the  company,  on  a  line  north  of  the  45th  degree  of  lati- 
tude, to  some  i)oint  on  Puget  Sound,  with  a  branch  via  the  valley  of 
the  Columbia  river,  to  some  point  at  or  near  Portland,  in  the  State  of 
Oregon. 

The  joint  resolution  of  May  31, 1870  (16  Stat.,  378),  authorized  the 
company  to  locate  and  construct  '4ts  main  line  to  some  point  on  Puget 
Bound  via  the  valley  of  the  Columbia  river,  with  the  right  to  locate  and 
construct  its  branch  from  some  convenient  point  on  its  main  trunk 
line  across  the  Cascade  mountains  to  Puget  Sound." 

It  will  be  seen  that  the  effect  of  said  resolution  was  to  change  the 
branch  to  main  line,  and  vice  versa^  and  also  to  provide  for  a  land  grant 
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for  the  new  line — viz:  a  connecting  piece  between  Portland,  Oregon, 
and  Puget  Sound. 

The  location  of  the  road,  as  shown  upon  the  map  of  general  route 
filed  and  accepted  August  13, 1870,  follows  the  Columbia  river  from 
Wallula,  Washington,  to  a  point  on  the  north  side  of  the  river  just  op- 
posite to  Portland,  Oregon.  Between  Wallula,  Washington,  and  Port- 
land, Oregon,theroadwasnotconstructed,  and,  hence,  comes  within  the 
terms  of  the  first  section  of  the  forfeiture  act,  before  referred  to,  which 
provides: 

That  there  is  hereby  forfeited  to  the  United  Statea,  and  the  United  States  hereby 
resumes  the  title  thereto,  all  lands  heretofore  granted  to  any  State  or  to  any  corpo- 
ration to  aid  in  the  construction  of  a  railroad  opposite  to  and  conterminous  with  the 
portion  of  any  such  railroad  not  now  completed,  and  in  operation,  for  the  coustruc- 
tiou  or  benefit  of  which  such  lands  were  granted;  and  all  such  lands  are  declared  to 
be  a  part  of  the  public  domain :  Providedj  That  this  act  shall  not  be  construed  as 
forfeiting  the  right  of  way  or  station  grounds  of  any  railroad  company  heretofore 
granted. 

The  protestant  claims  under  the  act  of  Congress  approved  July  26, 
1866  (14  Stat,  239),  which  provided  for  the  building  of  a  road  from 
Portland,  Oregon,  to  the  south  boundary  of  Oregon  to  connect  with 
the  California  and  Oregon  Eaikoad,  and  made  a  grant  of  "every  alter- 
nate section  of  public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile  (ten  on  each  side) 
of  said  railroad."    It  further  provided : 

and  when  any  of  said  alternate  sections  or  parts  of  sections  shall  be  found  to  have 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  pre-empt«d,  or  other- 
wise disposed  of,  other  lauds  designated  as  aforesaid  shall  be  selected  by  said  companies 
in  lien  thereof,  under  the  direction  of  the  Secretary  of  the  Interior,  in  alternate  sec- 
tions designated  by  odd  numbers,  as  aforesaid,  neiixest  to  and  not  more  than  ten 
miles  beyond  the  limits  of  said  first-named  alternate  sections. 

The  Oregon  and  California  Eailroad  Company  filed  a  map  of  definite 
location  of  its  road  opposite  this  land  October  29,  1869,  which  was  ac- 
cepted by  this  Department  January  29,  1870,  upon  which  withdrawal 
was  ordered,  and  the  road  was  duly  built  opposite  these  lands  within 
the  time  limited  by  law  for  the  construction  of  the  road. 

Under  the  rulings  in  force  in  the  administration  of  land  grants,  in 
this  Department,  prior  to  1878,  it  was  held  that  priority  of  lociition  gave 
priority  of  right  to  lands  within  conflicting  limits,  and  a  large  number 
of  tracts  were  patented  to  the  Oregon  and  California  Eailroad  Com- 
pany, within  the  conflict  now  under  consideration. 

In  your  instructions  to  the  register  and  receiver  at  Oregon  City,  Ore- 
gon, dated  January  19, 1891  (not  reported),  under  the  forfeiture  act,  it 
was  held  by  you  that,  east  of  Portland,  Oregon,  the  grant  for  the  North- 
ern Pacific  Railroad  Company  is  under  the  act  of  July  2, 1864  {supra)^ 
which  being  prior  to  the  act  making  the  grant  for  the  Oregon  and  Cal- 
ifornia Railroad  Company,  it  follows  that  the  lands  embraced  within 
the  withdrawal  under  the  6th  section  of  the  act  of  1864  were  excepted 
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from  the  later  grant,  and  by  the  forfeiture  act  said  lands  were  restored 
to  the  public  domain. 

The  principal  grounds  on  which  the  protest  on  behalf  of  the  Oregon 
and  California  Railroad  Company  is  based  are  as  follows: 

The  Northeni  Paciiio  received  its  authority  of  law  to  locate  its  main  line  to  Port- 
land by  the  Joint  resolution  of  dlst  May,  1870,  and  filed  a  map  of  general  route  13th 
August,  1870.  It  ueyer  made  a  definite  location  opposite  this  place  where  the  conflict 
under  discussion  exists,  and  though  in  the  general  souse  of  the  forfeiture  act  of  1890 
that  company  had  a  grant  of  lands  on  that  general  rente,  that  grant  not  having  been 
definitely  located,  it  could  not  now  be  held  that  it  ever  took  effect  by  relation  as  of 
the  date  of  the  grant,  whether  the  date  of  the  grant  be  July  2, 1864,  or  May  31, 1870. 

It  is  fnrther  claimed  that  the  joint  resolution  of  1870  was  substan- 
tially a  new  grant  of  lands  within  limits  to  the  extent  mentioned  in  the 
charter  of  the  company,  and  excepted  thei'efrom  lauds  included  in  grants 
made  subsequent  to  July  2, 1864,  and  prior  to  the  definite  location  of 
the  road. 

As  stated  by  the  company,  "  The  !Northern  Pacific  Company  was  thus 
provided  with  indemnity  therefor,  if  it  lost  lands  because  of  the  grant 
to  the  Oregon  and  California  Company  which  Congress  intended  to 
recognize.'' 

It  is  first  necessary  to  determine  which  is  the  prior  grant  within  the 
conflict  referred  to,  for  within  conflicting  limits  neither  priority  of  loca- 
tion nor  priority  of  construction  gives  priority  of  right,  but  in  each  case 
the  respective  rights  are  determined  as  of  the  dates  of  the  acts  making 
the  grants.  Missouri,  Kansas  and  Texas  Eailroad  Company  v.  Kansas 
Pacific  Kaih'oad  Company,  97  TJ.  S.,  491 ;  St.  Paul  and  Sioux  City  R. 
R.  Co.  V.  Winona  and  St.  Peter  R.  R.  Co.,  112  U.  S.  720.  It  is  true 
that  in  these  cases  the  roads  had  been  definitely  located,  but  it  would 
seem  that  the  reasoning  in  said  cases  applies  with  equal  force  to  the 
matter  under  consideration. 

It  will  be  remembered  that  the  act  of  July  2, 18G4  {supra)^  provided 
for  the  construction,  by  the  Northern  Pacific  Railroad  Company,  of  a 
branch  line  via  the  valley  of  the  Columbia  river  to  some  point  at  or 
near  Portland,  Oregon. 

In  March,  1865,  the  president  of  said  company  filed  in  this  Depart- 
ment a  map  of  general  route  of  the  entire  line  of  the  road,  showing  a 
location  down  the  Columbia  river  to  a  point  opposite  Portland,  and 
thence  north  to  Puget  Sound,  and  asked  that  a  withdrawal  be  ordered 
thereon,  which  was  refused,  the  same  being  deemed  insufficient. 

As  held  by  Attorney  General  Garland,  in  his  opinion  of  January  17, 
1888  (8  L.  D.,  14),  "  the  map  thus  filed  accomplished  no  good  purpose 
for  the  company,  but  afforded  the  public  a  general  knowledge  of  probable 
location  of  the  prospective  road." 

This  was  the  condition  of  aflairs  at  the  date  of  the  passage  of  the  act 
of  1866,  making  the  grant  for  the  Oregon  and  California  Company. 

The  act  of  1864  made  the  location  of  the  grant  therein  provided  for, 
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in  this  vicinity,  reasonably  certain,  and  the  location  of  1865  imparted 
additional  information  upon  the  subject. 

The  joint  resolution  of  1870  merely  chsftiged  the  name  of  this  part  of 
the  line,  by  designating  it  as  the  main  line,  instead  of  the  branch  line, 
but  the  grant  remained  under  the  act  of  1804,  and  the  map  of  general 
route  filed  in  August,  1870,  being  accepted  by  this  Department,  with- 
drew the  lands  under  the  6th  section  of  the  act  of  1864.  The  section 
I)rovides: 

That  the  President  of  the  United  States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road,  after  the  general 
ronte  shall  be  fixed,  and  as  fast  as  may  be  required  in  the  construction  of  said  rail- 
road ;  and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale,  or 
entry,  or  pre-emption,  before  or  after  they  are  surveyed,  except  by  said  company,  as 
provided  in  this  act. 

It  is  true  that  the  Korthem  Pacific  Railroad  was  never  definitely  lo- 
cated opposite  this  land,  but  in  view  of  the  requirement  in  both  acta 
prescribing  that  the  road  was  to  be  built  via  the  valley  of  the  Columbia 
river,  and  of  the  provision  in  the  sixth  section  of  the  a<5t  of  1864,  that 
the  general  route  shall  be  fixed,  it  would  seem  that  the  location  of  1870 
fixed  this  grant  as  against  the  location  upon  any  other  grant  subse- 
quent in  date  to  the  act  of  1864. 

In  the  forfeiture  act  special  provision  was  made  for  the  disposition 
of  the  forfeited  lands  lying  south  of  the  present  terminal  at  WaUula, 
Washington,  and  north  of  what  is  known  as  the  "  Harrison  line.'* 
When  it  is  remembered  that  these  lands  are  opposite  that  portion  of 
the  road  not  definitely  located,  it  is  apparent  that  Congress  treated  the 
lands  embraced  in  the  withdrawal  on  general  route  for  this  road  as 
"  granted  lands,"  within  the  meaning  of  the  forfeiture  act. 

As  against  the  holding  of  your  office,  that  a  moiety  of  the  lands 
within  the  conflict,  or  overlap,  of  the  grants  for  the  main  and  branch 
lines  of  the  Northern  Pacific  Eailroad,  opposite  the  unconstructed  por- 
tion of  the  main  line,  was  forfeited  by  the  act  of  September  29, 1890 
(supra)j  the  Northern  Pacific  Railroad  Company  urged  that  the  main 
line  had  not  been  definitely  located  between  Wallula  and  Portland. 

In  answer  to  this  contention,  it  was  held  (11  L.  D.,  625), 

In  tlie  first  place,  there  was  u  grant  along  said  route,  which  lacked  only  action  on 
the  part  of  the  company  to  consummate.  Furthermore,  a  reading  of  the  entire  act 
leaves  no  room  to  doubt  that  a  forfeiture  along  said  stretch  of  the  main  line  was 
contemplated,  and  the  lands  so  forfeited  are  described  in  the  tii-st  section  of  tho  act 
as  '  granted  lauds/ 

This  applies  with  equal  force  in  the  present  controversy,  and  having 
determined  that  the  grant  for  the  Northern  Pacific  Railroad  Company, 
east  of  Portland,  Oregon,  is  under  the  act  of  July  2, 1864  {supra) j  the 
forfeiture  declared  by  the  act  of  September  29, 1890  {suprajy  is  to  the 
extent  of  the  withdrawal  made  under  the  6th  section  of  the  act  of  1864. 

It  but  remains  to  consider  the  question  as  to  whether  the  exception 
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clause  in  the  act  making  the  Northern  Pacific  grant  included  grants  to 
aid  in  the  construction  of  other  roads,  made  subsequent  to  the  passage 
of  said  act  and  prior  to  the  definite  location  of  the  road. 

This  question  was  considered  by  the  Supreme  Court  in  the  case  of 
the  St.  Paul  and  Pacific  Kailroad  Company  v.  Northern  Pacific  Rail- 
road Company  (139  U.  S.,  1),  and  therein  it  was  held, 

We  are  of  opinion  that  the  exception  in  the  act  making  the  grant  to  the  Northern 
Pacific  Railroad  Company  was  not  mtended  to  cover  other  grants  for  the  constrno- 
tion  of  roads  of  a  similar  character,  for  this  woald  he  to  embody  a  provision  which 
wonld  often  be  repugnant  to  and  defeat  the  grant  itself.  Missouri,  Kansas  and 
Texas  Railway  v.  Kansas  Pacific  Railway  (97  U.  S.,  491,  498,  499). 

It  is  clear,  had  the  Northern  Pacific  Bailroad  been  constructed 
through  this  conflict,  its  right  would  have  been  superior  to  that  of  the 
Oregon  and  California  Bailroad  Company;  hence,  any  claim  the  latter 
company  may  assert  in  and  to  these  lands  must  rest  upon  the  act  de- 
claring the  forfeiture. 

The  6th  section  of  that  act  provides: 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shaU  by  reason  of 
such  forfeiture  inure  to  the  benefit  of  any  State  or  corporation  to  which  lands  may 
have  been  granted  by  Congress,  except  as  herein  otherwise  provided. 

I  can  find  no  provision  in  the  act  under  which  the  Oregon  and  Cali- 
fornia Bailroad  Company  would  be  entitled  t^o  these  lands,  but,  on  the 
contrary,  the  5th  section  of  the  act  provides: 

That  the  rights  of  way  and  Tiparian  rights  heretofore  attempted  to  be  conveyed 
to  the  city  of  Portland,  in  the  State  of  Oregon,  by  the  Northern  Pacific  Railroad 
Company  aud  the  Central  Trust  Company  of  New  York,  by  deed  of  conveyance 
dated  August  eighth,  eighteen  hundred  and  eighty-six,  and  which  are  described  as 
follows :  A  strip  of  laml  fifty  feet  in  width,  being  twenty-five  feet  on  each  side  of 
the  center  line  of  a  water-pipe  line,  as  the  same  is  staked  out  and  located,  or  as  it 
shaU  be  hereafter  finally  located  according  to  the  provisions  of  an  act  of  the  legis- 
lative assembly  of  the  State  of  Oregon  approved  November  twenty-fifth,  eighteen 
hundred  and  eighty-five,  providing  for  the  means  to  supply  the  city  of  Portland 
with  an  abundance  of  good,  pure,  and  wholesome  water  over  and  across  the  follow- 
ing described  tracts  of  land:  Sections  nineteen  and  thirty -one  in  township  one 
south,  of  range  six  east;  sections  twenty-five,  thirty-one,  thirty-three,  and  thirty- 
five,  in  township  one  south,  of  range  ^ye  east ;  sections  three  and  ^ye  in  township 
two  south,  of  range  five  east;  section  one  in  township  two  south,  of  range  four 
east;  sections  twenty-three,  twenty-five,  and  thirty- five  in  township  one  south,  of 
range  four  east,  of  the  WiUamette  meridian,  in  the  State  of  Oregon,  forfeited  by 
this  act,  are  heieby  confirmed  unto  the  said  city  of  Portland,  in  the  State  of  Oregon, 
its  successors  and  assigns  forever,  with  the  right  to  enter  on  the  hereinbefore  de- 
scribed strip  of  land,  over  and  across  the  above-described  sections  for  the  purpose 
of  constructing,  maintaining,  and  repairing  a  water-pipe  line  aforesaid. 

This  pipe-line  traverses  the  entire  conflict,  and  had  Congress  recog- 
nized any  rights  in  the  Oregon  and  California  Bailroad  Company^ 
within  the  conflict,  the  above  provision  would  not  only  have  been  un- 
neeessory,  but  in  conflict  with  the  rights  of  said  company. 

F^m  a  review  of  the  entire  matter,  I  can  see  no  error  in  your  in- 
stnictionSy  and  the  same  will  be  carried  into  effect,  if  heretofore  bus- 
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pended^  and  as  to  all  lands  patented  to  the  Oregon  and  California 
Bailroad  Company,  within  the  conflict^  steps  should  be  taken  at  once 
looking  to  their  recovery  as  provided  for  in  the  act  of  March  3, 1887 
(24  Stat.,  656). 

RAILROAD  GRANT-INBEMNirr  SELECTION-SETTLSMSNT  RIGHT. 

Southern  Pacific  E.  E.  Co.  v.  Stocks. 

A  settlement  right  exiisting  at  the  date  when  the  revoeation  of  an  indemnity  with- 
drawal takes  eifect,  excludes  the  land  covered  thereby  from  subsequent  selection 
by  the  company. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
ruary 17  J  1892. 

The  lands  involved  in  this  controversy  are  the  SJ  of  the  SEJ,  and 
the  SJ  of  the  SWi  of  Sec.  23,  T.  3  K,  E.  20  W.,  S.  B.  M.,  Los  Angeles 
land  district,  California. 

This  tract  is  within  the  indemnity  limits  of  the  grant  to  the  Sonthem 
Pacific  Eailroad  Company,  by  the  act  of  March  3, 1871,  and  was  with- 
drawn from  settlement  and  entry  irom  and  after  April  3, 1871  when  the 
map  of  its  route  was  filed  in  your  office. 

On  the  application  of  Alexander  Stocks  to  make  homestead  entry 
for  the  land,  a  hearing  was  ordered  to  determine  the  rights  of  the  rail- 
road company  therein,  which  took  place  on  the  21st  of  March,  1890, 
and  on  the  9th  of  June,  1890,  the  register  and  receiver  united  in  a  de- 
cision holding  that  the  selection  of  these  lands  by  the  railroad  com- 
pany wa«  invalid.  Upon  appeal  to  your  office,  that  decision  was  affirmed 
by  you  on  the  29th  of  July,  1890,  and  the  company's  selection  of 
the  tract  applied  for  by  Stocks  was  held  for  cancellation.  The  com- 
pany brings  the  case  to  the  Department,  by  appealing  from  your  de- 
cision. 

The  withdrawal  of  these  lands  from  pre-emption  and  settlement,  was 
revoked  on  the  15th  of  August,  1887  (6  L.  D.,  93),  such  revocation  ap- 
plying to  all  lands  within  the  indemnity  limits,  except  such  as  were 
covered  by  company  selections.  The  order  of  August  15,  made  the 
restored  lands  subject  to  settlement  from  its  date,  but  barred  a  filing  or 
entry  until  thirty  days  after  restoration  to  the  public  domain  by  adver- 
tisement for  thirty  days.  This  time  expired  on  the  7th  of  October, 
1887. 

On  the  3d  of  October,  1887,  the  company  selected  all  of  section  23,  by 
list  number  25.  Stocks  testifies  that  he  went  to  the  local  land  office  on 
the  7th  of  October,  1887,  the  day  named  in  the  notice  advertised  by  the 
land  office  at  Los  Angeles,  upon  which  filings  would  be  received  upon 
land  within  the  indemnity  limits  of  the  Southern  Pacific  Eailroad  Com- 
pany, and  offered  to  file  a  homestead  entry  for  said  land,  but  on  account 
of  the  great  number  of  people  then  transacting  business  there,  his.  ap- 
plication was  not  acted  upon  or  considered  until  the  19th  of  ^November, 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  193 

when  it  was  returned  to  him  by  the  local  officers  for  the  reason,  as  they 
said  in  their  letter,  "  that  your  description  is  vague  and  unintelligible, 
and  there  is  no  such  legal  subdivision  as  you  describe." 

On  the  30th  of  November,  1887,  he  again  made  application  to  make 
entry  for  the  land,  and  the  company  was  cited  to  show  cause  why  his 
application  should  not  be  allowed. 

At  the  hearing  which  followed,  he  testified  that  he  made  settlement 
upon  the  land  in  the  summer  of  1882,  and  had  resided  thereon  continu- 
ously ever  since  that  time;  that  his  improvements  were  worth  about 
one  thousand  dollars;  that  he  was  an  alien  when  he  settled  upon  the 
land,  and  was  not  naturalized  until  the  29th  of  April,  1886;  that  he 
understood  it  was  railroad  land  when  he  settled  upon  it,  aud  that  it 
remained  so  until  the  order  of  withdrawal  was  revoked,  and  that  he 
never  had  applied  to  the  company  to  buy  the  land. 

The  railroad  company  protested  against  the  allowance  of  Stocks'  ap- 
plication to  make  homestead  entry  for  the  land,  on  the  ground  that  it 
was  withdrawn  from  pre-emption  or  homestead  or  other  entry,  on  the 
3d  of  April,  1871,  and  was  so  withdrawn  at  the  time  of  his  settlement, 
and  that  the  whole  of  section  23  was  selected  by  the  company  on  the  3d 
of  October,  1887,  as  indemnity  for  the  whole  of  Sec.  35,  in  T.  1  N".,  R. 
4  W.,  which  was  within  the  limits  of  its  grant,  but  not  vacant  public 
lands  on  the  date  that  said  company  filed  its  map  of  definite  location, 
having  been  otherwise  disposed  of  by  the  United  States  prior  thereto. 

In  the  case  of  the  Atlantic  and  Pacific  R.  R.  Co.  (6  L,  D.,  84),  which 
was  a  case  to  determine  the  rights  of  the  company  to  indemnity  lands 
which  were  withdrawn  from  pre-emption,  and  afterwards  restored. 
Secretary  Lamar  concluded  his  decision  by  saying  to  Commissioner 
Sparks: 

If  any  listfl  of  selections  haye  been  presented  hy  the  company  with  tender  of  fees, 
which  have  been  rejected  and  not  placed  on  file  and  noted  on  the  records  of  the  local 
office,  you  will,  if  said  lists  are  in  your  office  or  in  the  local  office,  caune  said  selec- 
tions to  be  noted  on  the  record  immediately;  and  if  such  lists  are  not  in  your  office 
or  the  local  office,  yon  will  advise  the  attorney  of  the  company  that  they  will  be 
allowed  to  file  in  the  local  office  such  lists  of  selections,  and  the  same  will  be  noted 
on  the  records  as  of  the  date  when  first  presented ;  provided  the  same  be  presented 
before  the  lands  are  opened  to  tilings  and  entries. 

In  the  case  at  bar,  the  list  was  preseuted,  and  the  land  selected,  "  be- 
fore the  lands  were  opened  to  filings  and  entries,"  but  such  selection 
was  the^r«*  made  by  the  company  for  the  land,  and  therefore  did  not 
come  within  the  provisions  and  exceptions  mentioned  in  the  foregoing 
extract  from  the  decision  of  Secretary  Lamar.  That  applied  only  to 
lauds  for  which  selections  had  been  presented  and  rejected.  In  such 
cases,  those  lists  might  again  be  presented,  and  they  would  be  placed 
on  file  and  noted  on  the  records  of  the  oflQce  as  of  the  date  when  first 
presented,  provided  such  second  presentation  was  made  before  the  lands 
were  opened  to  filings  and  entries.  In  other  cases  the  selection  by  the 
14561— VOL  14 13 


194  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

company  must  be  made  before  the  revocation  of  the  order  of  withdrawal, 
in  order  to  have  precedence  over  a  settlement  existing  at  that  date. 

At  the  time  Stocks  made  settlement  upon  the  land  in  1882,  he  was 
not  a  qualified  pre-emptor,  being  an  alien,  neither  was  the  land  subject  to 
settlement,  having  been  withdrawn  therefrom  on  the  3d  of  April,  1871. 
His  settlement  at  that  time,  therefore,  conferred  no  rights  on  him,  neither 
did  it  interfere  with  any  rights  of  the  company.  Titamore  v.  Southern 
Pacific  Bailroad  Go.  (10  L.  D.,  463).    He  remained  an  alien  until  April 

29. 1886,  and  the  land  remained  withdrawn  from  settlement  until  August 

16. 1887,  and  from  filing  or  entry  until  October  7,  of  that  year.  His 
residence  upon  the  land,  however,  had  been  continuous  from  1882,  unUl 
it  was  restored  to  the  public  domain,  and  opened  to  settlement  on  the 
15th  of  August,  1887,  and  he  was  a  settler  and  resident  thereon  when 
the  company  made  its  selection  on  the  3d  of  October  following. 

So  far  as  settlement  upon  the  land  was  concerned,  the  order  revok- 
ing the  indemnity  withdrawal  made  for  the  benefit  of  the  company, 
took  effect  as  soon  as  issued,  and  the  Department  has  repeatedly  held 
that  while  a  settlement  made  on  land  included  within  an  indemnity 
withdrawal  is  unavailing  as  against  the  right  of  selection  on  the  part 
of  the  company,  it  will  be  protected  as  against  a  selection  made  by  the 
company  subsequent  to  such  revocation  and  restoration.  Oentral 
Pacific  Bailroad  Go.  v.  Doll  (8  L.  D.,  355) ;  Lane  v.  Southern  Pacific 
Bailroad  Co.  (10  L.  D.,  454) ;  Southern  Pacific  Bailroad  Co.  v.  Wasgatt 
(13  L.  D.,  145). 

A  new  settler  might,  after  August  15, 1887,  and  before  the  company 
made  selection  of  the  land,  October  3,  of  that  year,  have  made  a  set- 
tlement thereon,  which  could  have  ripened  into  a  title,  and  the  railroad 
company  would  acquire  no  right  thereto  as  against  such  new  settler, 
by  subsequently  including  the  same  in  a  list  of  selections.  Northern 
Pacific  Bailroad  Co.  v.  Wadon  (7  L.  D.,  182).  It  cannot  be  said  that 
Stocks,  an  actual  settler  at  the  time  the  restoration  took  effect,  could 
have  less  right  to  the  land  than  such  new  settler.  The  decision  ap- 
pealed from  is  affirmed. 

DESERT  LANB  BNTRT- CONTESTANT. 

Taylor  v.  Bogers. 

Land  that  has  been  effectually  reclaimed  is  not  subject  to  desert  land  entry. 

The  questions  raised  by  a  contest  may  be  properly  considered,  where  the  interest  of 
the  government  is  concerned,  even  though  the  contestant  can  acquire  no  per- 
sonal benefit  by  an  order  of  cancellation. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  QeneraJ. 

Land  Office^  February  i7, 1892. 

On  March  13, 1890,  Harvey  L.  Rogers  made  desert  land  entry  Xo. 
241  for  the  E.  ^of  the  SB.  J,  the  SW.J  of  the  SE.  i  and  lot  4,  section 
25,  T.  2  N.,  R.  37  E.,  Blackfoot,  Idaho. 
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On  April  28 ,  1890,  final  proof  was  made,  and  on  May  6  following, 
upon  payment,  cash  certificate  issued. 

On  M  ay  28, 1890,  an  affidavit  of  contest  was  filed  in  the  local  land 
office  by  Samuel  F.  Taylor,  alleging — 

That  said  tract  was  not  at  date  of  entry  nor  at  date  of  final  proof ,  subject  to  en- 
try under  the  desert  act,  in  that  a  portion  of  said  land  had  been  for  seyeral  years 
prior  thereto  approp  riated  and  occupied  by  the  Bingham  County  Agricultural  Asso- 
ciation, they  h  aving  improvements  thereon  to  the  extent  of  $5,000,  a  portion  of  said 
land  having  also  been  reclaimed  by  said  association  prior  to  date  of  said  entry. 

A  trial  was  had  on  the  charges  made  in  this  affidavit  on  August  12, 
1890,  and  on  September  4, 1890,  after  considering  the  evidence  submit- 
ted the  register  and  receiver  found  that  the  land  had  been  reclaimed 
before  the  entry  of  Eogers;  they  accordingly  recommended  the  same 
for  cancellation. 

Bogers  appealed  from  their  ruling  to  you.  A  motion  was  made  by 
contestant  to  dismiss  the  appeal.  You  dismissed  the  same  for  infor- 
mality and  considering  the  case,  as  ex  partCy  on  April  10, 1891,  you 
affirmed  the  finding  of  the  local  land  officers  and  denied  entryman  the 
right  of  appeal  because  no  proper  appeal  had  been  taken  from  the  deci- 
sion of  the  register  and  receiver. 

He  applied  to  this  Department  for  an  order  under  rules  of  practice  83, 
84  and  85,  directing  you  to  transmit  the  record  in  the  case  to  the  De- 
partment. Acting  upon  this  application  on  June  27, 1891,  the  order 
was  granted,  and  in  pursuance  thereof  the  record  is  now  before  me. 
Taylor  v.  Rogers  (12  L.  D.,  694 

The  evidence  submitted  at  the  trial  has  been  considered.  It  is  shown, 
I  think,  that  the  whole  tract  was  desert  in  character  in  its  original 
state.  The  County  Fair  Association  fenced  in  what  they  thought  was 
forty  acres  of  the  tract  in  question,  but  it  now  transpires  that  their  en- 
<;losure  includes  only  about  thirty-eight  acres.  The  tract  thus  occupied 
is  described  afi  the  NE  J  of  the  SE  J  of  section  25,  T.  2  K,  R.  37  B., 
Blackfoot,  Idaho.  Before  Rogers'  entry  was  made  and,  in  fact,  long 
before  he  gave  notice  that  he  intended  to  reclaim  the  land,  the  forty 
acres  above  described  had  been  reclaimed  by  the  Fair  Association.  It 
was  not  therefore  subject  to  entry  under  the  desert  land  law. 

As  to  the  balance  of  the  tract  in  question,  it  is  shown  to  have  been 
desert  in  character,  and  it  is  not  satisfactorily  shown  by  the  evidence 
that  it  has  been  reclaimed  by  Rogers.  It  is  urged  on  his  part  that  the 
contest  of  Taylor  is  collusive,  and  that  it  really  is  brought  and  main- 
tained for  the  benefit  of  the  Fair  Association,  whose  president  he  is. 
The  Association  could  not  enter  the  land  as  such,  even  if  the  entry  in 
question  was  canceled.  The  contest  affidavit  of  Taylor  merely  charges 
that  the  land  had  been  reclaimed  at  the  time  Rogers  applied  to  reclaim 
it,  and  consequently  it  was  not  desert  land.  Whether  this  affidavit  be 
treated  as  initiating  a  protest  or  a  contest,  it  gives  information  to  the 
l^ovemment  upon  which  action  should  be  had.    The  charge  goes  to  the 
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character  of  the  land,  and  the  United  States  has  such  an  interest  in  the 
subject  matter  that  it  will  consider  the  charges  even  though  the  con* 
testant  personally  could  have  no  interest  in  it.  After  the  entry  shall 
have  been  canceled,  it  is  time  then  to  decide  under  the  land  laws  as  to 
who  is  entitled  to  make  an  entry  for  it. 

You  will  cancel  the  entry  of  Rogers,  in  so  far  as  it  includes  the  FE  ^ 
of  the  SB  J  of  section  25,  T.  2  N.,  K.  37  B.,  the  forty  aeres  reclaimed  by 
the  Bingham  County  Agricultural  Association.  As  to  the  remaining 
one  hundred  and  twenty  acres  incladed  in  said  entry  you  will  require 
Sogers  to  furnish  additional  proof  showing  that  the  land  has  been  re- 
claimed, the  means  of  reclamation,  the  source  of  his  water  supply,  and 
his  ownership  thereof.  When  this  evidence  is  received  you  will  re-ad- 
judicate the  case.  The  evidence  thus  called  for  should  consist  of  the 
affidavits  of  reliable  witnesses  in  addition  to  that  of  the  entryman,  de- 
scribing particularly  just  how  the  land  has  been  reclaimed  and  just  what 
its  present  condition  is. 

Your  judgment  is  therefore  modified  as  above. 


RATLROAB  GRANT— MAP  OF  GENERAL  ROUTE. 

Sioxjx  City  and  Pacifio  R.  R.  Co. 

The  filing  of  a  map  of  general  route  is  not  a  requirement  attached  to  the  grant  made 
for  the  henefit  of  the  Sioux  City  and  Pacific  line  by  section  17,  act  of  July  2, 
1864. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office,  February 

17y  1892. 

On  March  30, 1883,  the  register  at  l^eligh,  l^ebraska,  transmitted  for 
the  consideration  of  your  office  a  list  of  lands,  aggregating  2,232.09 
acres,  "  selected '^  by  the  agent  of  the  Sioux  City  and  Pacific  Railroad 
Company.    This  list  was,  by  letter  dated  May  19, 1884,  returned  by  your 

office,  with  instructions  to  the  local  officers  "  to  admit  or  reject 

as  you  find  the  lands  subject  to  selection  or  not.'^  By  the  same  letter 
the  local  office  was  advised  that  under  the  decision  of  the  supreme 
court  in  Van  Wyck  v.  Knevals  (106  TJ.  S.,  360),  the  right  of  the  com- 
pany under  its  grant  did  not  attach  until  January  4, 1868,  when  the 
map  showing  the  definite  location  of  its  line  of  road  had  been  filed  by 
the  company  with  the  Secretary  of  the  Interior  and  accepted  by  him, 
and  that  <^  said  date  will  govern  in  the  adjustment  of  its  claims  here- 
after.'' 

On  May  23, 1884,  the  local  officers  rejected  the  company's  applica- 
tion to  list  the  following  tracts  in  the  said  land  district,  to  wit:  E.  ^ 
NW.  J  and  W.  J  NB.  J,  Sec.  19,  T.  22  N.,  R.  11  B.;  lot  1,  Sec.  3,  T.  23 
K,  B.  11  E.;  SW.  J  of  Sec.  15,  T.  20  K,  R.  11  E.;  W.  J  SB.  J  and  E.  ^ 
SW.  J,  Sec.  23,  T.  19  N.,  R.  11 E. ;  W.  J  SW.  i  and  SB.  J  SW.  i.  Sec.  23,  T. 
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23  K,  B.  11  E.,  the  records  of  their  office  showing  ^^that  at  the  date 
that  the  right  of  the  company  attached  the  several  tracts  •  •  •  .  were 
covered  by  valid  homestead  entries.'' 

On  appeal  by  the  company,  your  office  sustained  the  action  below, 
except  so  far  as  it  related  to  Lot  1,  Sec.  3,  T.  23  K.,  and  the  SW.  i  of 
Sec  15,  T.  20  K^.,  R.  11  E. 

Your  office  held  that,  as  the  homestead  entry  which  had  covered  the 
said  lot  1  had  been  canceled  before  the  said  definite  location,  its  listing 
by  the  company  should  be  allowed.  The  said  SW.  J  of  Sec.  15,  being 
involved  in  the  case  of  John  Cameron  et  al.  v.  M.  L.  Harney  and  Sioux 
City  and  Pacific  Bailroad  Company,  your  office  suspended  action  with 
regard  to  the  company's  said  listing  of  the  same. 

The  company  appeals,  and  submits  five  specifications  of  error,  which 
set  out  substantially  that  your  office  erred  in  holding  that  its  right  to 
lands  within  its  grant  attached  January  4, 1868,  and  that  its  right  did 
not  attach  to  the  said  E.  i  of  NW.  i  and  W.  i  NB.  J  Sec.  19,  T.  22  N., 
the  W.  i  SB.  J  and  B.  i  SW.  J  Sec.  23,  T.  19  K,  and  the  W.  J  SW.  J  and 
SB.  i  SW.  i  Sec.  23,  T.  23  K,  R.  11  B.  On  December  24, 1864,  the 
President  designated  the  Sioux  City  and  Pacific  E.  B.  Co.,  in  pursu- 
ance of  authority  contained  in  section  17  of  the  act  of  Congress  ap- 
proved July  2, 1864  (13  Stat.,  356),  which  provides: 

That  so  much  of  section  fourteen  of  said  act  as  relates  to  a  branch  from  Sioax  City 
be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows:  That  whenever  a  line 
of  railroad  shaU  be  completed  through  the  States  of  Iowa,  or  Minnesota,  to  Sioux 
City,  such  company,  now  organized  or  may  hereafter  be  organized  under  the  laws  of 
Iowa,  Minnesota,  Dakota,  or  Nebraska,  as  the  President  of  the  United  States,  by 
its  request,  may  designate  or  approve  for  that  purpose,  shall  construct  and  operate  a 
line  of  railroad  and  telegraph  from  Sioux  City,  upon  the  most  direct  and  practicable 
route,  to  such  a  point  on,  and  so  as  to  connect  with,  the  Iowa  branch  of  the  Union 
Pacific  Bailroad  from  Omaha,  or  the  Union  Pacific  Bailroad,  as  such  company  may 
select,  and  on  the  same  terms  and  conditions  as  are  provided  in  this  act  and  the  act 
to  which  this  is  an  amendment,  for  the  construction  of  the  said  Union  and  Pacific 
Bailroad  and  telegraph  line  and  branches;  and  said  company  shall  complete  the 
same  at  the  rate  of  fifty  miles  per  year :  Provided,  That  said  Union  Pacific  Bailroad 
Company  shall  be,  and  is  hereby,  released  firom  the  construction  of  said  branch. 
And  said  company  constructing  said  branch  shaU  not  be  entitled  to  receive  in  bonds 
an  amount  larger  than  the  said  Union  Pacific  Bailroad  Company  would  be  entitled 
to  receive  if  it  had  constrvieted  the  branch  under  this  act  and  the  act  to  which  this 
is  an  amendment;  but  said  company  shaU  be  entitled  to  receive  alternate  sections  of 
land  for  ten  miles  in  width  on  each  side  of  the  same  along  the  whole  length  of  said 
branch:  And  provided,  further,  That  if  a  railroad  should  not  be  completed  to  Sioux 
City,  across  Iowa  or  Minnesota,  within  eighteen  months  from  the  date  of  this  act,  then 
said  company  designated  by  the  President,  as  aforesaid,  may  commence,  continue, 
and  complete  tho  construction  of  said  branch  as  contemplated  by  the  provisions  of 
this  act :  Provided,  however,  That  if  the  said  company  so  designated  by  l^e  President 
as  aforesaid  shall  not  complete  the  said  branch  from  Sioux  City  to  the  Pacific  Bail- 
roaA  within  ten  years  from  the  passage  of  this  act,  then,  and  in  that  case,  all  of  the 
railroad  which  shaU  have  been  constructed  by  said  company  shall  be  forfeited  to, 
and  become  the  property  of  the  United  States. 

On  June  27, 1865,  said  company  iiled  in  this  Department  a  map  show- 
ing the  line  of  general  route  of  its  road,  which  was  referred  to  your 
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office  for  appropriate  action.  Said  map  was  returned  to  this  Deparir 
ment,  with  office  letter  of  August  10, 1865,  without  action. 

On  January  5, 1868,  a  map  was  filed  by  said  company  showing  the 
line  of  definite  location  of  the  road,  upon  which  the  limits  were  adjusted 
and  withdrawals  ordered. 

It  is  now  claimed  by  the  company  that  it  was  the  duty  of  the  Secre- 
tary of  the  Interior,  under  the  7th  section  of  the  act  of  July  1, 1862 
(12  Stat.,  489),  to  withdraw  the  lands,  on  the  filing  of  the  map  of  gen- 
eral route  by  this  comx)any,  and  that  thereafter  the  lands  were  not  sub- 
ject to.  the  entries  made. 

It  must  be  remembered  that  by  the  14th  section  of  the  act  of  July  1, 
1862  (supra),  the  Union  Pacific  Bailroad  Company  was  required  to  con- 
struct this  road,  '^  on  the  same  terms  and  conditions  as  provided  in 
this  act  for  the  construction  of  the  Union  Pacific  Railroad.'^ 

The  third  section  of  that  act  provides  for  a  grant  of— 

Every  alternate  section  of  public  lands  designated  by  odd  numbers  to  the  amount 
of  five  alternate  sections  per  mUe  on  each  side  of  said  railroad  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold,  reserved,  or 
otherwise  disposed  of,  by  the  United  States,  to  which  a  pre-emption  or  homestead 
claim  may  not  have  attached  at  the  time  the  line  of  said  road  is  definitely  fixed. 

Section  7  of  the  same  act  contains  this  provision: 

That  within  two  years  after  the  passage  of  this  act,  said  company'  shaU  desig- 
nate the  general  route  of  said  road  as  near  as  may  be,  and  shaU  file  a  map  of  the 
same  in  the  Department  of  the  Interior,  whereupon,  the  Secretary  of  the  Interior 
shall  cause  the  lands  within  fifteen  miles  of  said  designated  route  or  routes,  to  be 
withdravni  from  pre-emption,  private  entry  and  sale;  and  when  any  portion  of  said  route 
BhSkU-he finally  located  the  Secretary  of  the  Interior  shaU  cause  the  said  lands  herein- 
before granted  to  be  surveyed  and  set  off  as  fast  as  may  be  necessary  for  the  pur- 
poses herein  named. 

By  section  5  of  the  act  of  July  2, 1864  (supra),  the  <<time  for  desig- 
nating the  general  route  of  said  railroad  and  the  filing  the  map  of  the 
same"  was  ^^  extended  one  year  fiirom  the  time"  designated  in  the  act  of 
1862. 

The  17th  section  of  this  act  released  the  ^^  said  railroad,"  the  Union 
Pacific  Bailroad,  from  building  the  road  under  consideration,  and 
authorized  the  President  to  designate  a  company  to  construct  a  road 
from  Sioux  City  on  the  most  direct  and  practical  route,  to  a  point  to  be 
selected  by  said  company  on  the  Iowa  branch  of  the  Union  Pacific  Bail- 
road from  Omaha,  or  the  Union  Pacific  Bailroad,  <^  whenever  a  line  of 
railroad  shall  be  completed  through  the  States  of  Iowa  and  Minnesota 
to  Sioux  City,"  provided  that  if  such  railroad  shall  not  be  completed  to 
Sioux  City  in  eighteen  months,  the  company  to  be  named  by  the  Presi- 
dent might  then  commence. 

It  will  be  seen  that  after  the  passage  of  the  act  of  1864  (supra),  there 
was  no  company  in  existence  required  to  construct  this  branch,  and 
that,  under  the  act,  more  than  one  year  might  have  elapsed  before  the 
President  designated  a  company  to  build  the  same. 
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The  condition  in  the  acts  of  1862  and  1864  requiring  the  filing  of 
maps  of  general  route,  referred  to  a  particular  company — viz:  the 
Union  Pacific  Bailroad  Company,  which,  when  released  from  the  build- 
ing of  this  branch,  removed  such  condition  therefrom. 

As  more  than  one  year  might  have  elapsed  before  the  President  des- 
ignated the  present  company  to  build  the  road,  it  would  be  inconsist- 
ent to  hold  that  the  condition  requiring  the  filing  of  a  map  of  general 
route  by  said  company  within  a  year  attached  to  the  grant  made  for 
said  road.  The  fact  that  such  a  map  was  filed  within  the  year  was 
merely  a  coincidence. 

The  failure  on  the  part  of  this  Department  to  order  a  withdrawal 
upon  the  filing  of  said  map  of  general  route  must  be  construed  as  a 
concurrent  construction  by  this  Department  that  none  was  authorized, 
and  an  examination  of  the  corresx>ondence,  relative  to  the  road,  fails  to 
disclose  any  claim  on  the  part  of  the  company  at  the  time  for  the  bene- 
fits of  such  withdrawal. 

The  company  therefore  acquiesced  in  the  construction  of  the  Depart- 
ment, and  numerous  persons  have,  presumably,  received  patents  for 
lands,  which  under  a  change  must  be  held  to  have  issued  in  violation 
of  law. 

From  a  carefdl  review  of  the  matter,  I  am  of  the  opinion  that  the 
17th  section  of  the  act  of  July  2, 1864  {8npra)y  made  a  new  grant,  upon 
the  same  terms  and  conditions  as  contained  in  the  grant  for  the  Union 
Pacific  Bailroad  Company,  but  that  the  requirement  in  the  matter  of 
the  filing  of  a  map  of  general  route,  upon  which  a  withdrawal  was  to 
be  ordered,  was  not  a  condition  attached  to  said  grant. 

I  am  further  strengthened  in  the  position  above  taken  from  the  fact 
that,  as  the  road  was  short,  but  101.77  miles  long,  and  was  required  to 
be  uxKm  the  most  direct  and  practical  route,  there  was  no  reason  for  the 
filing  of  such  map. 

I  therefore  hold  that  the  entries  were  properly  allowed,  and  being  of 
record  uncanceled  at  the  date  of  the  definite  location  of  the  road,  they 
served  to  defeat  the  grant. 

Your  decision  rejecting  the  attempted  listing  of  the  company  is  there- 
fore affirmed. 
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PRB-EMPTION  BNTRT— PATMSNT— BSCSIVEB. 

Andrew  J.  Preston. 

The  failore  of  a  receiver  to  properly  acconnt  for  the  purchase  money  can  not  defeat 
the  right  to  a  patent  under  the  pre-emption  law,  where  final  proof  ia  submitted  in 
due  form  showing  aetnal  compliibice  with  law,  and  full  payment  is  made  for  the 
land. 

The  case  of  Talkington's  Heirs  r.  Hempfling,  2  L.  D.,  46,  OYermled. 

First  Assistant  Secretary  Chandler  to  the   Commissioner  of  the   Oen- 

erdl  Land  Office^  February  18,  1892. 

I  have  before  me  the  appeal  of  Andrew  J.  Preston,  transferee  of  John 
MarshaU,  from  yonr  decision  of  April  22, 1890,  refusing  him  a  hearing 
ui>on  his  i>etition  to  have  the  final  proof  of  Marshall  placed  on  record, 
and  that  he  be  allowed  to  make  entry  for  the  SE.  ^,  Sec.  ^,  T.  115  N., 
B.  52  W.,  Watertown,  South  Dakota,  land  district. 

The  record  in  this  case  shows  that  on  October  22, 1889,  said  Preston 
filed  in  the  local  land  ofOice  at  Watertown  his  petition  duly  verified, 
setting  forth  (1)  That  he  is  owner  of  said  SE.  \  of  Sec.  34,  and  has  been 
such  owner  since  the  22d  of  March,  1886.  (2)  That  Marshall  settled  on 
the  said  land  May  25,  1882,  by  virtue  of  the  provisions  of  the  pre-emp- 
tion law.  (3)  That  John  Marshall  continued  to  reside  upon  said  land 
until  about  January  18, 1883,  when  he  submitted  final  proof  which  was 
accepted  by  the  local  officers.  (4)  That  this  proof  was  made  upon  due 
notice  (setting  out  the  notice  in  full).  (5)  He  sets  out  the  proof  in  full 
and  a  copy  of  the  acceptance  and  copy  of  the  final  certificate.  (6)  He 
gives  a  copy  of  the  receiver's  receipt  in  usual  form  signed  by  H.  R. 
Pease,  Receiver.  (7)  He  represents  that  he  actually  paid  $200  to  the 
receiver.  (8)  That  he  sold  and  conveyed  the  land  on  October  20, 1884, 
to  one  J.  Keator,  and  that  J.  Keator,  on  ^N^ovember  20,  following,  sold  it 
to  Greorge  G.  Preston,  who,  in  March,  1886,  sold  it  to  Andrew  J.  Preston. 
(9)  That  the  proof  so  made  by  him  is  now  in  the  United  States  land 
office  at  Watertown,  South  Dakota,  and  has  never  been  entered  of 
record  on  the  books  of  the  office.  (10)  He  recapitulates  the  above  state- 
ments. (U)  That  the  9200  has  never  been  returned  to  John  Marshall 
or  to  him  or  to  any  i)erson  for  them  or  either  of  them,  but  is  still  re- 
tained by  the  United  States  Land  Office  at  Watertown,  and  he  prays 
that  said  final  proof  of  Marshall  be  entered  on  the  records,  and  that  the 
necessary  action  be  taken  by  the  local  officers  and  your  office  to  secure 
a  patent  for  said  land. 

The  local  officers  rejected  the  final  proof^  and  denied  the  relief  asked, 
because  the  present  receiver  had  never  received  the  money  for  the  land, 
and  there  was  no  evidence  that  it  had  ever  been  paid  to  the  govern- 
ment, and  to  allow  the  proof  without  the  money  being  paid  to  present 
receiver,  Randolph,  would  render  him  liable  for  the  amount.  They 
therefore  made  an  order  transmitting  the  entire  case  to  your  office  for 
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sncb  action  and  relief  as  your  office  might  deem  proper  to  grant. 
There  is  no  date  ax>on  this  decision,  but  the  letter  of  transmittal  bears 
date  October  23, 1889. 

On  November  25,  1889,  your  office  letter  "  G ''  to  register  and  re- 
ceiver at  Wa^tertown  states  that  there  is  nothing  in  your  office  of  record, 
showing  any  filing  for  the  land  by  Marshall,  but  that  John  B.  Waters 
had  made  homestead  entry  l^o.  16390  for  the  land  May  21,  1887,  and 
after  recapitulating  the  matters  set  forth  in  the  petition  and  decision 
of  the  local  officers,  it  was  stated  that  there  was  nothing  of  record  in 
your  office  to  show  that  final  proof  had  been  made  or  the  money  paid, 
and  you  held  that  inasmuch  as  Preston  had  a  right  to  notice  of  the  de- 
cision and  of  his  right  to  appeal,  you  returned  the  case  and  gave 
directions  that  he  be  notified  accordingly.  This  was  done  and  Preston 
thereupon  filed  a  motion  in  your  office  asking  a  reconsideration  of  the 
letter  of  November  25, 1889,  and  that  you  make  an  order  for  a  hearing, 
that  Waters  be  notified  and  that  the  petitioner  be  allowed  to  show  the 
entire  transaction,  and  that  he  had  actually  paid  the  purchase  money, 
and  that  Waters  had  notice  and  knowledge  of  the  existence  in  fact 
of  said  filing,  final  proof  and  final  certificate,  and  that  upon  such  hear- 
ing, Waters'  entry  be  canceled,  and  the  entry  of  Marshall  be  placed  upon 
record. 

On  April  22, 1890,  your  office  letter  "  G''  recapitulates  the  matters 
herein  set  forth,  and  you  state  that  the  records  of  your  office  show  that 
Marshall  filed  a  declaratory  statement  for  lots  2,  3  and  4  and  NE.  ^  of 
SB.  4  of  said  See.  34,  on  May  29, 1882,  and  that  no  application  for 
amendment  can  be  found.  You  refuse  a  hearing;  refiise  to  modify  or 
change  your  former  letter  and  ruling,  ^^  leaving  Marshall  the  right  to 
contest  the  entry  of  Waters  under  rules  3  and  4  of  practice.''  From 
this  action,  Preston  appealed.  All  the  papers,  original  filing,  notice  of 
proof,  final  proof,  final  certificate  and  receiver's  receipt,  are  with  the 
pax>er8  in  the  case.  It  is  also  set  forth  in  the  pleadings  that  an  amend- 
ment to  the  filing  was  asked  before  final  proof  was  offered,  and  it  ap- 
pears to  have  been  made  as  the  order  for  advertisement  describes  the 
land  in  controversy. 

I  do  not  find  that  the  local  officers  erred  in  refusing  to  enter  the  final 
proof  upon  the  records,  without  the  money  for  the  land,  as  it  would 
certainly  have  created  a  liability  against  the  receiver  for  the  amount. 
The  rejection  of  the  final  proof  was  a  nullity,  as  it  had  already  been 
accepted,  and  it  does  not  appear  that  they  passed  upon  the  sufficiency 
of  tlie  proof^  but  simply  refused  to  act  upon  it,  and  call  this  a  ^^  rejec- 
tion."  It  was  very  properly  sent  to  your  office  for  your  action,  and 
taking  the  entire  record  of  the  case  and  the  allegations  of  the  verified 
petition,  I  am  of  opinion  that  the  plaintiff  was  entitled  to  a  hearing 
upon  the  case  presented,  not  only  so,  but  the  due  administration  of  the 
afEurs  of  your  office  demanded  a  fiill  inquiry  into  the  entire  transac- 
tion«    To  refuse  it  and  relegate  the  plaintiff  to  his  right  to  contest  the 
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entry  of  Waters,  is,  in  effect,  a  denial  of  his  substantial  rights,  as  it 
amounted  to  a  dismissal  of  his  petition. 

If  the  facts  stated  in  his  petition  are  true,  as  therein  set  forth,  the 
government  cannot  deny  his  right  to  the  land.  The  final  proof  having 
been  accepted,  the  final  certificate  issued,  and  the  money  paid,  the  en- 
tryman  cannot  be  held  responsible  ibr  the  neglect  or  misfeasance  of  tlie 
government's  agents.  If  Waters  was  shown  the  register's  receipt,  as 
alleged,  and  notified  of  the  filing  of  Marshall  and  the  offering  of  final 
proof,  he,  from  that  moment,  acted  at  his  'periL 

Whether  these  things  are  true  or  not  is  a  matter  to  be  shown  by 
proof  at  a  hearing. 

Your  decision  is  therefore  reversed,  and  you  will  remand  the  case  to 
the  local  officers  and  direct  a  hearing  to  be  be  had  upon  due  notice  to 
the  parties.  Inasmuch  as  ex-receiver  Pease  is  out  of  office  and  not  a 
party  to  the  case,  he  will  be  notified  of  the  hearing  and  of  the  sub- 
stance of  the  charge  as  to  the  payment  of  the  purchase  money,  and  will 
be  allowed  to  appear  and  testify  in  the  case. 

Preston  wDl  be  allowed  to  offer  evidence  to  prove  that  Marshall,  in 
fact,  paid  the  purchase  money  to  the  receiver;  this  notwithstanding 
the  rule  in  the  case  of  Talkington's  heirs  v.  Hempfling  (2  L.  D.,  46)  in 
which  case  it  was  said: 

It  sJionld  be  observed  however  that  as  the  United  States  have  not  benefited  by  the 
former  payment,  the  heirs  cannot  be  credited  therewith ;  it  most  be  regarded  as  if 
it  had  never  been  made. 

I  have  carefully  considered  this  case  in  the  light  of  the  authoritiesr 
at  hand,  including  various  decisions  of  the  supreme  court  of  the  United 
States,  and  I  am  convinced  that  the  said  ruling  upon  this  i>oint  is 
wrong. 

Where  an  officer  or  agent  of  the  government  acts  strictly  within  the 
scope  and  limit  of  his  authority  in  pursuance  of  law  and  the  instruc- 
tions of  his  superiors,  his  act  is  binding  upon  the  government.  If,  in 
the  case  at  bar,  all  the  preliminary  steps  had  been  regularly  taken  up 
to  the  payment  of  the  price  of  the  land,  and  the  entryman  then  paid  to 
the  receiver  the  purchase  money,  it  was  within  his  jurisdiction  to  re- 
ceive it,  and  upon  such  payment  the  receiver  became  the  bailee  of  the 
government,  resi)on6ible  to  it  for  the  money,  and  any  subsequent  act 
of  negligence  on  his  part  or  malfeasance  in  office  could  not  revoke  or 
annul  his  prior  legal  act.  If  he  fail  to  report  the  payment,  or  to  pay 
over  the  money,  the  government  must  look  to  him  and  his  bondsmen 
for  it,  not  to  the  entryman.  It  seems  almost  useless  to  cite  authorities 
on  so  plain  a  proposition. 

In  the  case  of  the  United  States  v.  Moffat  (112  U.  S.,  24)  it  was  said: 

The  government  does  not  gnarantee  the  integrity  of  its  officers  nor  the  validity  of 
fheir  acts.  .  .  •  They  are  bat  servants  of  the  law  and  if  they  depart  from  its 
requirements  the  government  is  not  bonnd« 
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Tliis  was  a  case  where  the  register  and  receiver  had  fabricated  the 
entire  entry  papers  and  secured  patents  for  land  in  the  name  of  ficti- 
tious persons,  and  by  various  transfers  purely  fraudulent  they  finally 
transferred  the  land  to  Mofifat  who  was  an  actual  person.  On  a  peti- 
tion to  cancel  the  patents,  it  was  claimed  by  counsel  for  Moffat  that  he 
was  an  innocent  purchaser  and  that  the  government  was  bound  by  the 
acts  of  the  register  and  receiver,  and  they  cited  the  case  of  Polks  Les- 
see V.  Wendell  et  al.  (6  Wheaton,  293)  in  support  of  their  proposition. 
The  court  distinguished  between  the  cases  saying  in  reference  to  the 
latter  case 

the  irregularities  were  committed  by  the  officers  while  in  the  exercise  of  their  ad- 
mitted jiuisdictioii,  and  can  have  no  application  to  the  acts  of  officers  fabricating 
docmnents  in  the  names  of  persons  haying  no  real  existence. 

It  was  in  connection  with  the  unlawful  acts  of  the  officers  in  the  lat- 
ter case  that  the  language  in  regard  to  the  government  guaranteeing 
the  integrity  of  its  officers  was  used. 

in  the  case  of  Polks  Lessee  the  court  say  they 

have  neyer  expressed  an  inclination  to  let  in  inquiries  into  the  fraud,  irregnlarities, 
acts  of  negligence,  or  of  ignorance,  of  the  officers  of  the  government  prior  to  the 
issning  of  the  grant,  but  on  the  contrary  have  expressed  the  opinion  that  the  gov- 
ernment must  bear  the  consequences. 

It  is  claimed  that  ^<  laches  are  not  imputable  to  the  government,'^ 
but  in  the  United  States  v.  Baker  (12  Wall.  359)  it  was  held  that  where 
the  agent  of  the  government  neglected  to  give  notice  of  the  non-pay- 
ment of  certain  bills  of  exchange,  the  endorsers  were  discharged,  and  it 
is  said  ^Hhe  United  States  had  no  right  to  recover,  on  account  of  the 
neglect  in  giving  due  notice,  after  the  return  of  the  bills.'' 

It  was  said  in  case  of  McKnight  v.  United  States  (98  U.  S.,  179) 

with  a  few  exceptions^  growing  ont  of  considerations  of  pabUc  policy  the  rules  of 
law  which  apply  to  the  government  and  individuals  are  the  same.  There  is  not 
one  law  for  the  former  and  another  for  the  latter. 

The  rule  as  I  have  stated  it  follows  the  well  settled  law  of  agency  as 
between  individuals,  and  I  know  of  nothing  in  public  policy  that  ren- 
ders it  inapplicable  to  the  government  and  its  agents.  The  decision 
in  the  case  of  Talkington's  heirs  v»  Hempfling  supra  in  so  far  as  it  is  in 
conflict  with  the  views  herein  expressed  is  overruled. 

Upon  the  receipt  of  the  report  of  the  local  officers  upon  the  testi- 
mony taken  at  such  hearing,  your  office  will  re-adjudicate  the  case. 

The  papers  accompanying  your  letter  of  July  19, 1890,  are  herewith 
returned. 

On  November  5, 1891,  you  transmitted  to  the  Department  the  papers 
in  a  contest  case,  Keator  and  Preston  v.  John  B.  Waters^  involving  the 
same  land.    These  are  also  returned  herewith. 
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BEPATMXNT-OSAGE  ENTBT. 

Abthub  Gobham. 

There  ia  no  authority  for  the  repayment  of  interest  on  deferred  payments  under  an 
Osa^e  entry  for  a  period  daring  which  sach  entry  was  suspended. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  19j  1892. 

By  letter  dated  December  18, 1890,  the  register  at  Lamed,  Kansas, 
transmitted  an  application  by  Arthur  Gorham,  Osage  entryman  and 
transferee  of  three  other  Osage  entrymen,  for  the  repayment  of  certain 
interest  on  the  deferred  payments  made  in  completing  said  entrieSi 
under  the  act  May  28, 1880  (21  Stat.,  143). 

By  decision  dated  January  6, 1891,  you  denied  this  application  for  the 
reason  that  there  was  ^^  no  law  ^  for  its  allowance. 

Gorham  appeals  here. 

It  is  set  out  in  said  appeal  that  the  four  entries  described  (which  em- 
braced one  hundred  and  sixty  acres  each,  in  the  Larned  district)  were 
made  in  the  fall  of  1883;  that  one-fourth  of  the  purchase  price,  that  is, 
$50,  was  then  paid  by  each  entryman ;  that  Gorham  bought  the  remain- 
ing entries  and  in  1884  tendered  the  balance  of  $150,  due  upon  each; 
that  the  local  officers  refdsed  such  tender  for  the  reason  that  by  letter 
of  January  7, 1884,  you  had  suspended  said  entries ^  that  Gorham  was 
then  informed  at  the  local  office  that  said  payment  could  not  be  made 
until  the  entries  were  relieved  of  such  suspension;  that  said  entries 
were  reinstated  by  your  letter  of  November  12, 1890;  that  (in  pursu- 
ance of  your  letter  of  December  10, 1890)  Gorham  made  said  payments 
December  18, 1890,  together  with  interest  thereon,  and  that  he  then 
protested  against  the  charge  of  interest  covering  the  periods  during 
which  said  entries  were  suspended. 

Gorham,  accordingly,  asks  the  return  of  the  interest  paid  by  him  for 
said  periods. 

Whether  or  not  said  interest  was  proi)erly  charged  need  not  be  dis- 
cussed; for  conceding  that  it  was  erroneously  collected,  the  land  de- 
partment could  not  repay  it  without  sanction  of  law.  There  being,  as 
you  have  properly  found,  no  statutory  provision  for  such  repayment, 
the  pending  application  must  be  denied  for  want  of  jurisdiction* 

Your  judgment  is  affirmed. 
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Agnew  V.  Mobton's  Heibs, 

Motion  for  review  of  departmental  decision  rendered  September  2, 
1891, 13  L.  D.,  228,  overruled  February  19, 1892. 


SOLDIEBS'  ADDITIONAL  HOMESTEAD— CERTIOBABI. 

Selden  V,  Mathews  et  al. 

The  right  to  make  a  soldiers'  additional  homestead  entry  is  personal  and  not  assign- 
able. 

An  application  for  certiorari  will  not  be  granted,  where  from  the  showing  made  it  is 
apparent  that  the  decision  below  would  be  affirmed  if  before  the  Department 
for  consideration. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Febru- 
ary 19,  1892. 

I  am  in  receipt  of  your  letter  of  December  1, 1891,  transmitting  an 
application  for  certiorari,  in  the  case  of  Harvey  Selden  v.  A.  Mathews 
and  A.  N,  Edgington,  involving  lot  3,  Sec.  17,  T.  .53  K,  E.  32  W.,  Mar- 
quette land  district,  idichigau. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  the  Mar- 
quette, Houghton  and  Ontonagon  Bailroad,  and  for  that  reason  the 
application  tendered  by  Abram  Mathews,  on  December  17,  1884,  to 
enter  the  land  in  dispute  in  the  name  of  Edgington,  under  section  2306 
of  the  Revised  Statutes,  was  refused. 

On  August  16, 1887,  Selden  tendered  an  application  to  make  home- 
stead entry  for  this  land,  which  was  also  rejected  on  account  of  the 
withdrawal  for  railroad  purposes. 

Ui>on  the  restoration  of  the  indemnity  lands,  Selden  tendered  a  second 
application,  to- wit:  on  October  10, 1887,  %nd  by  letter  (F)  of  January 
19, 1889,  a  hearing  was  ordered  to  determine  the  respective  rights  of 
the  applicants. 

I  deem  it  unnecessary  to  recite  the  proceedings  under  the  order  of 
January  19,  1889,  and  subsequent  orders;  suffice  it  to  say  that  the 
case  was  finally  submitted  ui)on  an  agreed  statement  of  facts. 

The  local  officers  found  in  favor  of  Selden,  and  Mathews  appealed  in 
the  name  of  Edgington. 

In  your  decision  of  September  10, 1891  (0.  L.  O.,  Vol.  18,  p.  134),  it 
is  stated: 

The  parties  submitted  an  agreed  statement  of  facts  in  which  it  is  stipulated  and 
Mathews  admits  that  the  said  Edgington^  on  July  11,  1882,  executed  and  acknowl- 
edged a  power  of  attorney  to  Mathews,  and  also  another  instrument  in  blank  in 
which  he  authorized  his  attorney  to  seU  and  transfer  any  lands  acquired  under  said 
certificate  and  "  to  receive  for  his  own  use  and  benefit  any  moneys  or  other  property 
the  proceeds  of  the  sale  of  said  lands  or  any  interest  therein,  or  arising  from  any 

contract  in  relation  thereto, and  I  hereby  release  to  my  said  attorney 

all  claim  to  any  of  the  proceeds  of  any  such  sale, agreeing  that  I  willi 
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at  any  time,  without  farther  consideTatioiii  execute  and  deliver,  or  canse  to  be  exe- 
cuted, acknowledged  and  delivered,  such  further  issuance  of  title  to  said  property  as 
said  attorney  substitutes  or  assigns  may  require. "  Edgington  also  executed  and 
-signed  two  blank  applications,  on  the  usual  form  as  used  by  the  land  office,  for 
locating  soldier's  additional  homestead  certificate  upon  the  payment  to  Edgington 
on  said  day  of  a  money  consideration  by  the  firm  of  Sweet  and  Co.,  of  Indianapolis, 
Indiana.  These  papers  were  delivered  to  said  firm  with  the  intention  of  transferring 
to  them  all  the  interest  and  claim  he  might  have  to  any  land  located  upon  and 
entered  by  said  certificate.  The  certificate  and  papers  came  into  the  hands  of 
Mathews  before  any  attempt  was  made  to  locate  any  lands  under  said  certificate, 
and  he  was  authorized  to  fill  out  said  papers,  locate  the  application  and  insert  his 
name  in  the  power  of  attorney,  which  he  did.  Edgington  had  no  interest  in  this  cer- 
tificate when  the  same  was  filled  out  and  located  by  Mathews,  and  has  no  interest 
in  the  entry  or  land  in  dispute.  All  the  steps  taken  in  the  case  have  been  under  and 
by  virtue  of  said  powers  of  attorney.  Said  transfer  and  power  of  attorney  author- 
ized Mathews  to  prosecute  or  defend  any  suit  against  said  land  at  his  own  cost. 

ITpon  these  facts  yon  find : 

That  Mathews  could  only  make  entry  as  agent  or  attorney  for  the  use  and  benefit 
of  Edgington,  and  said  right  to  enter  an  additional  homestead  being  only  a  personal 
right,  not  subject  to  sale  or  transfer,  Mathews  acquired  no  rights  by  virtue  of  the 
transfer  of  said  certificate  to  him.  And  the  attempt  on  the  part  of  Mathews  to  enter 
said  land  for  his  own  use,  in  the  name  of  Edgington,  is  without  authority  of  law  and 
oannot  be  allowed .  Mathews  cannot  as  transferee  use  the  name  of  Edgington  to  per- 
fect the  entry  or  prosecute  this  suit  for  his  own  benefit,  having  acquired  no  property 
right  by  reason  of  his  attempted  purchase  of  said  certificate  and  right  to  enter. 
Edgington  parted  with  all  the  interest  he  hadin  said  certificate  and  right  to  enter 
an  additional  homestead  some  time  prior  to  the  date  Mathews  made  application  to 
outer  the  land  in  dispute,  and  he  has  no  interest  whatever  in  this  litigation.  He  is, 
therefore,  neither  a  party  in  interest  nor  a  proper  party  to  this  suit.  He  has  no 
rights  that  will  be  jeopardized  or  interest  that  can  be  affected  by  any  decision  ren- 
dered in  this  case  and  therefore  has  no  right  of  appeal. 

You,  however,  suspended  action  under  the  decision  for  twenty  days 
after  notice,  under  Eules  83  to  85  of  Practice,  and  upon  report  firom  the 
local  ofQcers  of  no  action  on  the  part  of  Edgington,  the  case  was  closed 
by  your  letter  of  October  29,'  1891. 

October  30, 1891,  an  appeal  was  filed  from  your  decision  of  Septem- 
ber 10, 1891,  which  was  returned  with  your  letter  of  November  6, 1891. 

Thereupon  the  present  petition  was  filed,  and  is  based  upon  the  fol- 
lowing grounds : 

1.  The  Hon.  Commissioner's  action  amounts  to  a  denial  of  the  right  of  appeal, 
gnaranteed  by  the  Rales  of  Practice,  from  a  final  decision  of  the  Hon.  Commissioner 
involving  the  merits  of  the  contest. 

2.  The  action  of  the  Hon.  Commissioner  is  irregular  and  unauthorized  by  the  rules 
of  practice,  in  that  it  attemx)ts  to  deny  an  appeal  to  the  Hon.  Secretary  before  such 
appeal  is  filed  and  while  the  time  prescribed  by  the  rules  within  which  an  appeal 
may  be  filed  has  not  yet  expired. 

3.  Because  said  action  by  the  Commissioner  is  contrary  to  and  unauthorized  by 
any  ruling  or  decision  of  your  Department,  and  an  assumed  exercise  of  his  discretion 
not  authorized  by  the  Rules  of  Practice. 

Without  discussing  the  questions  of  practice  raised  in  this  petition, 
it  is  suf&cient  to  say  that  the  statement  oi  fiaiCts  on  which  the  Commis- 
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sioner's  decision  is  based  is  not  denied  in  said  petition,  nor  is  it  urged 
that  the  decision  is  not  in  harmony  with  that  of  the  Department  based 
on  a  like  state  of  facts,  but  it  is  the  admitted  purpose  of  the  petitioner 
to  secure  the  acceptance  of  the  appeal, 

In  order  that  he  may  have  the  tune  which  the  condition  of  the  docket  affords  in 
other  cases^in  which  to  present  the  ease  with  that  deliberation  which  shaU  bear  dne 
respect  to  the  Department,  and  enable  the  snbject  to  be  treated  in  snch  manner  and 
completeness  as  to  Justify  a  reconsideration  of  any  adverse  doctrines  heretofore 
Annonnoed  in  other  cases. 

The  facts  given  by  the  Oommissioner  clearly  show  that  the  certifi- 
cate issued  toEdgington  was  assigned,  and  that  the  present  attempted 
location  was  not  in  his  (Edgington's)  interest,  but  for  the  benefit  of  the 
assignee. 

The  question  as  to  the  assignability  of  the  right  to  make  a  soldier's 
additional  homestead  entry  has  been  thoroughly  considered  by  this 
Department,  and  it  is  held  that  such  right  is  personal  and  not  assign- 
able.   John  M.  Walker  et  aL,  7  L.  D.,  565,  on  reyiew,  10  L.  D.,  354. 

This  position  has  been  re-affirmed  in  numerous  cases,  and  the  ques- 
tion can  not  now  be  con  sidered  an  ox>en  one  ;  further,  this  question 
might  have  been  argued  upon  the  present  petition,  and  sufficient  time 
has  already  elapsed  since  the  presentation  of  the  petition  for  that  pur- 
pose. 

Were  the  case  now  before  the  Department,  the  decision  of  September 
10, 1891,  would  be  sustained,  and  for  this  reason  the  writ  of  certiorari 
is  denied.    Forney  v.  Union  Pacific  Bailway  Company  (11  L.  D.,  430). 


PBE-SMPTIOK-FINAIi  PBOOF-IjE ATS  OP  ABSEKCB. 

Ohables  H.  Whitaker. 

A  pre-emptor  is  not  entitled  to  an  extension  of  time  within  which  to  submit  final 
proof  on  showing  a  failure  of  crops  and  applying  for  leave  of  absence  from  the 
land. 

First  AssiHa/nt  Secretary  Ohcmdler  to  the  Oommissioner  of  i^  General 

Jjmd  Office^  FebrvAxry  19^  1892. 

On  the  17th  of  February,  1888,  Charles  H.  Whitaker  filed  his  pre- 
emption declaratory  statement  for  the  SW  J  of  Sec.  11,  T.  105  K,  E.  68 
W.,  Chamberlain  land  district,  South  Dakota,  alleging  settlement  three 
days  prior  to  that  date.  The  thirty-three  months  within  which  he  must 
make  final  prooi^  would  therefore  expire  on  the  14th  of  Kovember,  1890. 

On  the  11th  of  ]^oy ember,  1890,  he  made  it  appear  to  the  register  and 
receiver  that  in  consequence  of  a  total  or  partial  failure  of  crops  during 
that  and  the  preceding  year,  he  was  unable  to  secure  a  support  for 
himself  and  those  dependent  upon  him,  upon  the  land  settled  upon, 
and  he  applied  for  a  leave  of  absence  from  the  claim  for  one  year  from 
that  date. 
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Leave  was  granted  him  by  the  local  officers  for  six  months,  such  term 
expiring  on  the  11th  of  May,  1891.  These  facts  being  reported  to  you, 
the  local  officers  were  informed  that  their  action  was  without  authority, 
and  they  were  directed  to  notify  Whitaker  of  the  fact,  and  to  inform 
him  that  you  had  revoked  their  six  months  leave  of  absence,  and  to  ad- 
vise him  of  his  right  of  appeal  from  your  action.  An  appeal  irom  your 
decision  in  the  case  brings  the  subject  before  me  for  consideration. 

Section  2265  Bevised  Statutes  requires  that  every  claimant  under  the 
pre-emption  law  shall  make  known  his  claim  in  writing  to  the  register 
of  the  proper  office,  within  three  months  from  the  time  of  his  settle- 
ment, giving  the  designation  of  the  tract  and  the  time  of  settlement. 

Section  2267  of  the  statutes  provides  that  all  claimants  of  pre-emp- 
tion rights,  under  the  two  preceding  sections,  shall,  when  no  shoiter 
time  is  prescribed  by  law,  make  the  proper  proof  and  payment  for  the 
land  claimed  within  thirty  months  after  the  date  prescribed  therein, 
for  filing  their  declaratory  notices  has  expired. 

Under  these  provisions  of  the  statutes,  the  time  within  which  Whit- 
aker must  make  known  in  writing  to  the  register  his  claim  to  the  land 
expired  three  months  after  his  settlement,  to  wit,  on  the  14th  of  May^ 
1888,  and  his  time  for  making  proper  proof  and  payment  expired  thirty 
months  after  that  date,  to  wit,  on  the  14th  of  November,  1890. 

The  third  section  of  the  act  of  Congress  of  March  2, 1889  (25  Stat., 
854)  provides  for  granting  to  settlers  a  leave  of  absence  from  the  claim, 
in  the  cases  in  said  section  mentioned,  for  a  period  not  exceeding  one 
year  at  any  one  time,  without  the  forfeiture  of  any  rights,  but  also  pro- 
vides that  the  time  of  such  actual  absence  shall  not  be  deducted  from 
the  actual  residence  required  by  law. 

The  act  last  cited  makes  no  provisions  for  extending  the  time  for 
making  final  proof,  and  only  provides  for  temporary  absences,  as  stated. 
In  this  respect  it  differs  from  the  act  of  July  1, 1879  (21  Stat.,  48)  which 
afforded  relief  to  settlers  whose  crops  were  injured  or  destroyed  by 
grasshoppers,  where  the  time  for  making  proof  and  payment  was  ex- 
tended one  year,  during  which  no  adverse  rights  should  attach,  and  the 
settler  was  allowed  to  resume  and  perfect  his  settlement  as  though  no 
such  absence  had  occurred.  That  act  also  allowed  a  still  further  ex- 
tension of  one  year,  after  the  expiration  of  the  term  of  absence  first 
provided  for,  if  the  circumstances,  in  your  discretion,  were  such  as  to 

justify  it. 

The  joint  resolution  of  Congress  of  September  30, 1890  (26  Stat., 

684),  (11  L.  D.,  417),  provided  for  extending  the  time  of  payment  for 

one  year  to  settlers  on  the  public  lands,  in  cases  where  there  was  a 

failure  of  crops  for  which  the  settler  was  in  no  wise  responsible,  but 

which  rendered  him  unable  to  make  the  payment  as  required  by  law. 

This  resolution,  however,  did  not  extend  the  time  for  making  final 

proof. 

Whitaker,  in  no  way,  attributes  the  failure  of  his  crops  to  the  rav- 
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ages  of  ifrasshoppers,  and  his  case,  therefore,  does  not  come  within  the 
provisions  of  the  act  of  July  1, 1879,  which  extended  the  time  for  mak- 
mg  final  proof,  as  well  as  the  time  for  payment.  His  case  is  governed 
by  the  provision  of  section  2267  of  the  statutes,  already  cited,  and  by 
not  making  proof  prior  to  or  at  the  time  the  period  therein  mentioned 
expired,  the  land  became  subject  to  settlement  by  any  other  qualified 
pre-emptor.  Under  the  circumstances  of  his  case,  however,  he  having 
been  misled  by  the  action  of  the  local  officers,  should  he  return  to  the 
land  before  any  adverse  claim  should  attach,  and  make  satisfactory 
final  proof,  his  time  for  making  payment  might  be  extended  in  accord- 
ance with  the  acts  and  resolutions  of  Congress*  Your  instructions  to 
the  local  officers  as  to  your  revocation  of  his  leave  of  absence,  and  as 
to  the  effect  of  his  remaining  away  from  the  land,  are  hereby  approved. 


PORESTBESEBVATION— WITHDRATTAL-BESTOBATIOK. 

Instructions. 

Where  a  reseryation  of  forest  lands  has  been  created  by  the  President,  under  section 
•     24,  act  of  March  3, 1891,  no  act  of  Congress  is  required  to  restore  the  land  thus 
reserved  to  the  public  domain,  but  the  same  may  be  done  by  the  President. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

15, 1892. 

I  enclose  herewith  copy  of  an  opinion  of  the  Assistant  Attorney-Gen- 
eral, which  I  approve,  in  regard  to  thequestion  "  whether  after  the  Pres- 
ident, under  act  of  March  3rd,  1891,  has  withdrawn  lands  from  entry 
and  made  proclamation,  it  will  require  an  act  of  Congress  to  restore 
them  to  the  public  domain.'^ 

OPINION. 

Assista/nt  Attorney  General  Shields  to  the  Secretary  of  the  Interior ^  Feb- 

ruary  13^  1892. 

I  am  in  receipt  of  your  request  for  an  expression  of  my  opinion  on 
the  question  ^^  whether  after  the  President  under  act  of  March  3, 1891 
(26  Stat.,  1095),  has  withdrawn  lands  from  entry  and  made  proclama- 
tion, it  will  require  an  act  of  Congress  to  restore  them  to  the  public  do- 
main f 

Section  24,  of  the  act  above  cited,  provides: 

That  the  President  of  the  United  States  may,  from  time  to  time,  set  apart  and  re- 
serve, in  any  State  or  Territory  having  public  land  bearing  forests,  in  any  part  of 
^e  pnblio  lands  wholly  or  in  part  covered  with  timber  or  undergrowth,  whether  of 
commercial  value  or  not,  as  public  reservations,  and  the  President  shall,  by  public 
proclamation,  declare  the  establishment  of  such  reservations  and  the  limits  thereof^ 

The  principle  recognized  in  this  section,  and  the  authority  conferred 
thereby,  are  simply  in  accordance  with  what  has  been  recognized  from 
1456l_voL  14 14 
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an  early  period  in  the  history  of  the  government;  thus  in  the  case  of 
Orisar  v.  McDowell  (6  Wallace,  381),  the  court  says: 

It  has  been  the  practice  of  the  President  to  order  from  time  to  time,  aa  the  exi- 
gencies of  the  public  service  required,  parcels  of  land  belonging  to  the  United 
States  to  be  reserved  from  sale  and  set  apart  for  public  uses. 

The  act  in  question  is  in  the  nature  of  a  discretionary  statute.  The 
location,  the  extent  and  the  time  of  creating  the  reservations,  is  left 
wholly  within  the  discretion  of  the  President.  Both  the  language  of 
the  section,  and  the  theory  which  prompted  the  legislation,  seem  to 
have  recognized  that  said  reservation  might  be  temporary  or  perma- 
nent, as,  in  the  discretion  of  the  President,  the  good  of  the  public  serv- 
ice might  demand;  had  it  been  otherwise,  it  is  but  reasonable  to  assume 
that  Congress  would  have  established  the  boundaries  of  tracts  to  be 
reserved,  as  was  done  in  the  case  of  the  Yellowstone  ]^ational  Park, 
and  the  forest  reservations  in  California,  created  by  the  acts  of  Septem- 
ber 25,  and  October  1, 1890  (26  Stat,  478  and  650).  Again  this  view  is 
sustained  by  the  consideration,  that,  as  the  result  of  erroneous  informa- 
tion a  tract  of  land  not  intended  to  be  included,  and  the  reservation  of 
which  would  inflict  great  hardship  on  the  public  might  be  reserved  by 
the  President.  To  await  action  by  Congress  for  the  restoration  of  the 
land  would  result  in  much  loss  to  the  public,  hence,  in  my  opinion. 
Congress  intended  to  recognize  the  principle  that  the  President  has  the 
power  to  withdraw  public  lands,  and  to  restore  the  same  to  the  public 
domain,  as  the  public  good  may  demand. 

It  is  true  that  it  is  held  that  the  President  can  not  restore  lands  for- 
merly reserved  for  military  purposes  to  the  mass  of  the  public  domain, 
but  this  results  from  the  act  of  June  12, 1858  (11  Stat.,  336)  which  pro- 
vides that  lands  in  abandoned  military  reservations  were  not  subject  to 
sale  or  pre-emption  under  any  of  the  laws  of  the  United  States;  and 
this  law  was  in  force  until  July  5, 1884,  when  by  a  general  act  (23  Stat, 
103)  Congress  provided  that  lands  embraced  in  military  reservations, 
which,  in  the  opinion  of  the  President,  have  become  useless  for  such 
purposes,  shall  be  disposed  in  a  certain  prescnbed  manner.  In  other 
words,  the  authority  of  the  President  over  a  certain  portion  of  the  pub- 
lic domain  is  limited  by  express  statute,  but  does  this  limitation  of  bis 
power  extend  to  lands  not  embraced  in  the  statutes  above  referred  tof 

In  1855,  Associate  Justice  McLean  rendered  a  decision  in  the  case  of 
United  States  v.  Bailroad  Bridge  Company  (6  McLean  517).  The  de- 
cision bears  the  impress  of  careful  consideration. 

Eock  Island  had  been  reserved  for  military  purposes  in  1825.  It  was 
abandoned  in  1836.  It  appears  that  the  Secretary  of  War  in  1838  de- 
clined to  sell  the  land  under  the  provisions  of  the  act  of  March  3^  1819, 
{3  Stat,  620)  which  provided 

That  the  Secretary  of  War  be,  and  he  is  hereby  authorized,  under  the  direction  of 
the  Pi*08ident  of  the  United  States,  to  cause  to  be  sold  such  military  sites,  belonging 
to  the  United  States,  as  may  have  been  foand,  or  become  useless  for  military  pur- 
poses. 
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The  court  said: 

Thifi  lawy  from  its  langnage,  was  not  intended  to  be  a  general  regulation;,  but 
authorized  the  sale  of  military  reserves,  which,  at  that  time,  had  become  useless. 
It  changed  the  settled  mode  of  selling  public  lands,  as  it  authorized  the  Secretary  to 
sell  for  a  price  agreed  on,  which  precludes,  or  at  least  renders  unnecessary  a  sale 
by  public  auction,  as  the  general  law  for  the  sale  of  the  public  lands  required.  This 
consideration,  as  well  as  the  purport  of  the  section,  showed  that  it  was  not  a  general 
regulation,  bnt  was  intended  to  operate  upon  military  reservations  which  then  ex- 
isted and  which  were  unnecessary. 

The  Attorney-General  contends  that  the  frequent  interposition  of  Congress,  espe- 
cially authorizing  the  sale  of  military  reservations,  negatives  the  idea  that  they  could 
be  sold  without  statute  authority. 

When  land  has  been  purchased  by  the  United  States  for  military  or  other  purposes, 
it  is  admitted  the  land  can  not  be  sold  without  the  special  authority  of  Congress. 
In  such  cases  the  purchase  is  made  for  a  specific  object,  and  being  purchased  with 
the  consent  of  the  State,  under  the  federal  constitution,  there  is  a  cession  of  Julrs- 
diction  as  well  as  of  property.  Now,  to  transfer  property  so  acquired  and  relin- 
quish the  Jurisdiction,  the  authority  of  Congress  is  indispensable.  And  this  shows 
the  reason  why  the  act  of  the  28th  of  April,  1828,  was  passed.  It  provides  in  the 
first  section,  "  that  in  all  cases  where  lands  have  been,  or  shall  hereafter  be  conveyed 
to  or  for  the  United  States,  for  forts,  arsenals,  dock  yards,  light  houses,  or  any  like 
purpose,  etc.,  which  shall  not  be  used  as  necessary  for  the  purpose,  for  which  they 
were  purchased  or  other  authorized  purposes,  it  shall  be  lawful  for  the  President  of 
ihe  United  States,  to  cause  the  same  to  be  sold  for  the  best  price  to  be  obtained,  and 
to  convey  the  same  by  grant  or  otherwise.'' 

Now  from  this  act  it  does  not  follow,  that  where  the  government  reserves  its  own 
land  from  sale,  for  any  public  purpose,  that  a  special  act  of  Congress  after  its  aban- 
donment is  necessary  for  the  sale  of  it.  The  Presideot,  under  a  general  power  given 
him  by  the  act  of  1809,  selected  a  part  of  the  land  on  Rock  Island  for  a  militar7 
site,  on  which  Fort  Armstrong  was  built.  And  when  he  finds  the  place  no  longer 
useful  as  a  military  post,  or  for  any  other  public  purpose,  he  has  a  right  to  abandon 
it,  and  notify  the  land  offices  where  the  reservation  was  entered.  The  entry  on  the 
books  of  the  land  offices  within  which  the  reserved  site  is  situated  and  the  occu- 
pancy of  the  place  by  the  government,  are  the  only  evidence  of  the  reservation. 
And  when  this  evidence  is  withdrawn,  and  the  site  is  abandoned,  the  reserve  falls 
back  into  the  mass  of  the  public  lands  subject  to  be  sold  under  the  general  law. 

This  language  is  clear  and  explicit  and  seems  to  recognize  the  power 
of  the  President,  through  his  subordinates,  to  restore  public  lB,nd  which 
had  been  withdrawn  for  military  or  other  purposes,  under  the  acts  of 
Congress,  to  the  mass  of  the  public  domain.  This  decision  was  rendered 
prior  to  the  passage  of  the  act  of  June  12, 1858,  supra^  which  did  not 
embrace  lands  reserved  under  law  for  public  purposes,  other  than  mil- 
itary. Attorney  General  Bates  rendered  an  opinion  in  1862  (10  Ops., 
359)  in  which  he  questioned  the  correctness  of  Justice  McLean's  opin- 
ion on  the  point  now  under  consideration.  This  opinion  was  rendered 
after  the  passage  of  the  act  of  June  12, 1858  supra  which  created  a  dif- 
ferent status  of  the  lands  firom  that  which  existed  at  the  time  of  the 
decision  of  Justice  McLean;  that  is  to  say,  by  the  act  of  1858,  Congress 
fixed  by  statute  what  before  was  an  open  question,  viz.,  what  di6x>osi- 
tion  should  be  made  of  lands  released  from  a  military  reservation,  and 
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in  effect,  at  least,  declared  that  they  could  only  be  disposed  of  by  act 
of  Congress. 

The  power  of  the  President  to  reserve  lands  for  public  purposes  is 
too  well  established  to  require  any  discussion. 

In  the  case  of  Grisar  v.  McDowell  {supra)  the  court,  on  page  371,  in 
discussing  the  action  of  the  President,  who,  on  November  5,  1860,  made 
a  reservation  of  certain  lands  on  the  bay  of  San  Francisco,  and  on 
December  31, 1851,  modified  the  order  creating  said  reservation,  used 
the  following  language: 

Nor  is  it  of  any  consequence  that  the  modification  was  made  as  aaserted,  to  avoid 
a  possible  contest  with  an  adverse  claimant  to  a  portion  of  the  original  reservation. 
The  reason  which  may  have  governed  the  President  can  not  affect  the  validity  of  hia 
action.  He  possessed  the  same  authority  in  1851  to  modify  the  reservation  of  1^0, 
by  enlarging  or  reducing  it;  that  he  possessed  to  make  the  reservation  in  the  first 
instance. 

It  logically  follows  that  the  authority  to  reduce  the  area  of  a  reser- 
vation, implied  the  authority  to  restore  the  land  thus  released  to  the 
status  it  occupied  prior  to  the  reservation,  unless  that  power  is  re- 
stricted by  statute,  as  in  the  case  of  military  reservations. 

In  the  case  of  BuUard  v.  Des  Moines  and  Fort  Dodge  Eailroad  (122 
U.  S.,  167)  the  court  in  holding  that  the  joint  resolution  of  the  two  Houses 
of  Congress  of  March  2, 1861  relinquishing  to  the  State  of  Iowa  certain 
lands  along  the  Des  Moines  River  above  the  mouth  of  Baccoon  Fork, 
did  not  operate  to  terminate  the  withdrawal  of  all  the  lands  on  that 
river  above  Raccoon  Fork  from  entry  and  pre-emption,  which  was 
originally  made  in  1850,  and  which  was  continued  in  force  from  that 
time,  and  of  which  renewed  notice  was  given  in  May,  1860,  say 

a 

This  is  not  the  way  in  which  a  reservation  from  sale  or  pre-emption  of  public  land 
is  removed.  In  almost  every  instance,  in  which  snch  a  reservation  is  terminated, 
there  has  been  a  proclamation  by  the  President  that  the  lands  are  open  for  entry  or 
sale,  and  in  most  instances  they  have  first  been  offered  for  sale  at  pnblic  auction. 

This  language  seems  to  imply  that  the  President  has  the  authority  to 
restore  lands  which  have  been  reserved  by  him  for  public  purposes. 

Secretary  Lamar,  in  restoring  to  entry  the  lauds  which  had  been 
withdrawn  as  the  indemnity  limits  of  the  Atlantic  and  Pacific  Railroad 
Company,  used  this  language 

On  a  full  consideration  of  the  whole  subject  I  conclude  that  the  withdrawal  for 
indemnity  purposes  if  permissible  under  the  law  was  solely  by  virtue  of  executive 
authority,  and  may  be  revoked  by  the  same  authority ;  that  such  revocation  would 
not  be  a  violation  of  either  law  or  equity  (6  L.  D.,  91). 

This  language  certainly  implies  the  authority  of  the  President  to 
restore  lands  withdrawn  for  public  purposes.  The  reasoning,  and  the 
conclusions  to  be  drawn  from  the  roasoning,  in  the  cases  I  have  cited, 
seem  to  establish  the  principle,  that  in  the  absence  of  express  statutes 
limiting  his  authority,  as  in  the  case  of  military  reservations,  the 
President  has  the  same  authority  to  restore  lauds  to  the  mass  of  the 
public  domain  that  he  has  to  reserve  them  for  public  uses. 
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Endlicli,  in  hii^  treatise  on  the  Interpretation  of  Statutes,  section  161, 
page  223 J  says : 

It  IB  presumed  that  the  Legislature  does  not  intend  to  deprive  the  Crown  of  any 
prerogative,  right  of  property,  unless  it  expresses  its  intention  to  do  so  in  explicit 
terms,  or  makes  the  inference  irresistible. 

There  are  no  words  in  the  24th  section  of  the  act  of  March  3, 1891, 
which  can  be  construed  as  restricting  the  President  in  his  control  of 
the  public  domain,  under  the  laws;  on  the  contrary,  the  language  of 
said  section  seems  to  be  in  keeping  with  the  general  principles  which 
control  in  the  administration  of  the  public  land  system. 

In  reply  to  your  inquiry,  I  would  therefore  say,  that  in  my  opinion, 
where  a  reservation  has  been  created  by  the  President,  under  section 
24  of  the  act  of  March  3, 1891,  no  act  of  Congress  is  required  to  restore 
the  land  thus  reserved  to  the  public  domain,  but  the  same  may  be  done 
by  the  President. 


SCHOOL  LANB-SETTLBMENT  BEFORE  SimVET. 

Roland  Beaithwaite. 

The  Tight  of  a  bona  fide  settler,  prior  to  snrvey,  on  land  reserved  for  school  pur- 
poses to  perfect  title  thereto  is  not  defeated  by  failure  to  establish  actual  rest- 
dence  on  the  land  for  a  term  of  years  after  settlement  and  survey,  where  during 
such  period  valuable  improvemouts  are  made  and  maintained  and  due  residence 
established  thereafter. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  Fehuary  23, 1892. 

On  May  7, 1888,  Eoland  Braithwaite  made  homestead  entry  of  the 
E.  J  of  the  :^[W.  I  and  the  E.  i  of  the  SW.  J  of  Sec.  16,  T.  18  S.,  R.  2  E., 
Utah  Territory,  and  commuted  the  same  to  cash  (No.  3390)  in  December, 
1888  (receiver's  receipt  dated  January  2, 1888,  evidently  meant  to  be 
January  2,  1889,  commutation  proof  having  been  made  before  the 
clerk  of  the  county  court  for  San  Pete  county,  Utah,  December  22, 
1888). 

On  May  17, 1890,  you  held  the  entry  for  cancellation,  because  claim- 
ant '^did  not  remove  to  the  land  until  more  than  fifteen  years  after  the 
survey,  which  is  evidently  not  a  reasonable  time."  From  that  judg- 
ment claimant  brings  this  appeal. 

The  record  discloses  the  following  facts : 

In  1865,  he  made  water  ditches  on  the  land,  and  commenced  its  cul- 
tivation by  grubbing  and  breaking.  He  thereafter  cultivated  the  land 
every  season,  "except  one  year,  about  twenty  years  since,  when  I  was 
prevented  by  Indian  depredations."  In  April,  1888,  he  built  a  log 
house,  eighteen  by  twenty  feet,  valued  at  $75.  He  then  had  two  miles 
of  ditching,  worth  $1000;  out-houses,  $25;  sixty-five  acres  grubbed  and 
plowed,  worth  $250 — total  value  of  improvements  81,350.    He  moved 
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with  his  family  (wife  and  nine  children)  to  the  land  in  April,  1888,  and 
thereafter  continuously  resided  there. 

The  proof  shows  that  he  had  five  horses;  nine  head  of  cattle,  and 
other  stock  on  the  place.  He  raised  wheat,  oats,  and  potatoes  on  the 
land  every  year  (except  one)  since  1865,  averaging  thirty  acres  in  cul- 
tivation each  year.  Prior  to  April,  1888,  he  lived  in  Manti,  Utah, 
where  he  followed  the  shoemaker's  trade.    • 

The  subdivisional  lines  of  the  township  were  not  run  until  1872, 
when,  for  the  first  time,  he  learned  his  improvements  were  on  a  school 
section.    He  says: 

The  reason  why  I  did  not  make  entry  sooner  was  becanse  I  was  of  the  opinion  that 
on  entry  could  not  be  made  on  a  school  section  in  this  territory,  unless  it  was 
filed  within  three  months  fjrom  the  date  of  filing  the  township  plat  in  the  local 
office;  bat  was  informed  that  I  could  make  entry  on  the  ground  of  occupancy^  im- 
proving and  cultivating  the  same  prior  to  and  at  the  time  the  additional  survey  was 
made. 

The  act  of  September  9, 1850  (9  Stat,  553),  establishing  a  territorial 
government  for  Utah,  in  its  15th  section,  provides: 

That  when  the  lands  in  the  said  Territory  shall  be  surveyed  under  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the  same  into  market, 
sections  numbered  sixteen  and  thirty-six  in  each  township  in  said  Territory  shall  be 
and  the  same  are  hereby  reserved  for  the  purpose  of  being  applied  to  schools  in  said 
Territory,  and  the  States  and  Territories  hereafter  to  be  erected  out  of  the  same. 

The  act  of  February  26, 1859  (11  Stat.,  385,  now  sections  2275  and 
2276  of  the  Bevised  Statutes,  and  applicable  alike  to  all  the  states  and 
territories),  provides  that: 

Where  settlemeuts,  with  a  view  to  pre-emption,  have  been  made  before  the  survey 
of  the  lands  in  the  field,  which  are  found  to  have  been  made  on  sections  sixteen  or 
thirty-six,  those  sections  shall  be  subject  to  the  pre-emption  claim  of  such  settler; 
and,  if  they,  or  either  of  them,  have  been  or  shaU  be  reserved  or  pledged  for  the  use 
of  schools  or  colleges  in  the  State  or  Territory  in  which  the  lands  lie,  other  lands  of 
like  quantity  are  appropriated,  in  lieu  of  such  as  may  be  patented  by  pre-emptors, 
and  other  lands  are  also  appropriated  to  compensate  deficiencies  for  school  purposes, 
where  sections  sixteen  or  thirty-six  are  fractional  in  quantity',  or  where  one  or  both 
are  wanting  by  reason  of  the  township  being  fractional,  or  from  any  natural  cause 
whatever. 

The  act  above  quoted  does  not  grant  the  sections  therein  specified, 
but  only  resei-ves  them  in  contemplation  of  a  fiiture  grant;  the  legal 
title  thereto  still  remains  in  the  United  States. 

If,  prior  to  the  survey  in  1872,  a  settlement  was  made  upon  the  land 
in  question,  "  with  a  view  to  pre-emption,"  the  land  is  subject  to  the 
claim  of  such  settler,  and  indemnity  therefor  may  be  allowed  on  the 
consummation  of  the  grant  when  the  territory  is  admitted  into  the 
Union. 

The  sole  question  to  be  determined  is,  whether  a  bona  fide  settle- 
ment was  made  on  the  land  prior  to  the  survey  with  a  view  to  its  acqui- 
sition under  the  public  laud  laws. 
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In  Frauklin  v.  Murch  (10  L.  D.,  582),  it  is  said :  ^^An  act  of  settle- 
ment is  complete  from  the  instant  the  settler  goes  upon  the  land  with 
the  intention  of  making  it  his  home  and  performs  some  act  indicative  of 
such  intent." 

And  in  Bowman  v.  Davis  (12  L.  D.^  415),  referring  to  the  FrankUn- 
Murch  case  {supra)^  it  is  said : 

This  definition  of  a  settlement  does  not  in  my  Judgment  require  that  such  act 
should  necessarily  be  done  in  connection  with  his  residence  on  the  land — such  as 
coumiencing  the  erection  of  a  house  to  reside  in — but  it  may  be  any  visible  act 
tending  to  disclose  a  design  to  appropriate  the  land  under  and  in  accordance  with 
the  pre-emption  laws It  is  sufHcient  that  some  act  is  done  denoting  an  in- 
tention to  claim  the  land  under  the  settlement  laws,  and,  although  such  act  has  no 
immediate  or  direct  relation  to  preparing  or  constructing  a  residence  thereon,  it  will 
be  presumed  that  it  was  done  in  furtherance  of  an  intention  to  comply  with  the  law — 
one  of  the  requisites  of  which  is  that  he  shall  make  his  home  on  the  land. 

WhUe  claimant  did  not  make  his  actual  residence  on  the  land  until 
twenty- three  years  after  he  performed  his  first  acts  of  settlement,  yet 
for  about  sixteen  years  of  that  period  he  was  dissuaded  from  making 
his  home  thereon  under  a  mistaken  notion  of  his  legal  rights.  The  fact 
that  he  did  build  a  good,  comfortable  house  on  the  land,  and  the  far- 
ther fact  that  he  removed  his  family  and  all  his  possessions  thereto,  and 
continuously  thereafter  maintained  his  residence  upon  the  land,  is  suffi- 
cient to  show  his  intentions  in  the  first  instance  when  he  built  the 
expensive  ditches  and  grubbed  out  and  improved  the  land.  There  is 
no  protest  or  contest  against  this  entry. 

The  school  sections  in  Utah  being  only  reserved  from  disposal  in  con- 
templation of  a  friture  grant,  the  title  thereto  still  remains  in  the  United 
States,  and  the  matter  in  controversy  is  virtually  between  the  United 
States  and  appellant.  (Jane  Hodgert,  1 L.  D.,  632.)  Should  the  school 
sections  be  granted  to  the  territory  on  its  admission  into  the  Union,  the 
usual  indemnity  will  doubtless  be  allowed  the  State  for  such  sections 
or  parts  thereof  as  have  been  settled  on  prior  to  survey. 

I  think  patent  should  issue  upon  the  proof  and  payment  already 
made.  It  is  so  ordered,  and  the  decision  appealed  from  is  accordingly 
reversed. 


PRE-EMPTION  ENTRY -SECTION  Sd60  R.  8. 

Nathan  Hall. 

The  inhihitory  provisionB  of  the  first  clanse  of  section  2260  R.  S.,  do  not  extend  to 

tho  ownership  of  a  trustee. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  24y  1892. 

On  the  -Sth  of  August,  1885,  Nathan  Hall  made  pre-emption  cash 
entry  for  the  SWJ  of  the  SWJ  of  Sec.  29,  and  the  NWJ  of  the 
8 Wi  and  the  WJ  of  the  NWi  of  Sec.  32,  T.  3  S.,  R.  17  W.,  N.  M.,  Las 
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Cmces  land  district,  N"ew  Mexico,  paid  two  hundred  dollars,  and  re- 
ceived final  certificate  and  receipt. 

On  the  25th  of  June,  1887,  you  held  his  said  entry  for  cancellation, 
upon  the  report  of  a  special  agent  of  your  office,  such  report  being  dated 
March  19, 1887.  T7i)on  his  application,  a  hearing  was  ordered  by  you, 
to  enable  him  to  show  cause  why  his  said  entry  should  not  be  canceled. 
The  result  of  that  hearing  was  a  decision  by  the  register,  under  date 
of  September  27, 1888,  in  which  he  found  that  the  charges  of  the  special 
agent  were  not  sustained  by  the  evidence,  that  the  contest  should  be 
dismissed,  and  patent  issue  for  the  land.  This  decision  was  concurred 
in  by  the  receiver. 

The  case  coming  before  you  for  consideration,  you  rendered  a  deci- 
sion therein  on  the  16th  of  September,  L890,  in  which  you  concurred  in 
the  opinion  of  the  local  officers,  that  the  government  failed  to  establish 
its  allegation  of  failure  to  comply  with  the  law  in  the  matter' of  residence 
on  the  land  by  the  entryman,  but  held  that  an  abstract  of  title  of  cer- 
tain lands  in  Socorro  county,  Kew  Mexico,  introduced  in  evidence  on 
the  trial  by  the  special  agent  of  your  office,  showed  that  Hall  and  one 
H.  M.  Comer  were  joint  owners  of  eight  hundred  acres  of  land  in  said 
county,  at  the  date  that  Hall  made  proof  for  the  land  in  question.  You, 
therefore,  held  that  he  was  \nthin  the  inhibition  of  section  2260  of  the 
United  States  Bevised  Statutes,  reversed  the  decision  of  the  local  offi- 
cers, and  held  his  entry  for  cancellation.  An  appeal  from  your  deci- 
sion brings  the  case  to  the  Department  for  consideration. 

The  evidence  submitted  upon  the  trial  and  the  record  before  me  shows 
that  Hall  was  the  agent  for  the  Nathan  Hall  Cattle  Company,  and  that 
he  was  furnished  with  money  by  said  company  with  which  to  purchase 
the  land  in  said  abstract  mentioued  and  described.  Hall  testified  that 
he  had  no  individual  interest  in  the  land  conveyed  by  said  deeds,  but 
that  he  was  simply  acting  in  the  transferring  of  the  property  as  a  trus- 
tee for  a  company;  that  the  deeds  were  made  in  his  absence,  and  he 
did  nof  know  that  his  name  was  inserted  in  the  deeds  as  a  grantee  until 
after  they  were  executed;  that  he  intended  to  have  the  deeds  made  to 
H.  M.  Comer,  the  treasurer  of  the  company,  who  sent  him  the  money 
with  which  to  purchase  the  land;  that  no  part  of  said  money  was  his 
own;  that  he  never  considered  the  property  in  any  way  belonging  to 
him,  and  that  he  and  Comer  afterwards  conveyed  this  property  to  the 
company.  An  affidavit  by  Comer  is  filed  with  the  appeal,  in  which  he 
says  that  neither  Hall  nor  himself  ever  had  any  interest  in  the  land 
other  than  that  of  trustee  for  the  said  Nathan  Hall  Cattle  Company, 
and  that  the  land  had  been  conveyed  by  them  to  said  company,  it  hav- 
ing furnished  the  money  to  make  the  purchases. 

The  testimony  of  Hall  is  much  more  clear  and  explicit  on  this  ques- 
tion than  is  indicated  in  your  decision,  and  leaves  no  doubt  in  my  mind 
but  that  in  the  purchase  of  the  eight  hundred  acres  of  land  referred  to, 
he  was  simply  acting  as  the  agent  of  the  company  of  which  he  was  a 
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trostee.  In  the  case  of  James  Aiken  (1  L.  D.,  462),  it  was  held  that  <<a 
person  who  owns  land  in  trust  for  others  is  not  a  proprietor  of  snch 
laud  within  the  prohibition  of  the  pre-emption  act,  and  is  not  thereby 
disqualified  from  becoming  a  pre- emptor." 

That  doctrine  applied  to  the  case  at  bar  clearly  removes  Hall  from 
the  inhibited  classes  mentioned  in  section  2260  of  the  Bevised  Statutes, 
and  makes  him  a  qualified  pre-emptor. 

An  abstract  of  title  of  the  land  in  question  is  filed  with  the  papers  in 
the  case,  which  shows  that  the  tract  was  conveyed  by  quitclaim  deed 
on  the  15th  of  November,  1886,  to  the  Kathan  Hall  Cattle  Company  by 
Nathan  Hall,  and  that  the  title  to  said  land  still  remained  in  said  com- 
pany on  the  11th  of  May,  1891,  the  date  of  the  certificate  attached  to 
said  abstract.  Such  land  having  be^n  sold  prior  to  the  first  of  Marchi 
1888,  and  after  final  entry,  and  no  adverse  claim  having  originated 
prior  to  final  proof  and  payment,  the  counsel  for  Hall  asks  that  the  en- 
try be  confirmed  under  the  provisions  of  section  seven  of  the  act  of 
March  3, 1891,  (26  Stat.,  1096).  I  see  no  occasion,  however,  for  invok- 
ing the  confirmatory  provisions  of  that  act  in  this  case,  as  the  evidence 
clearly  shows  that  the  conclusion  reached  by  the  register  and  receiver 
was  correct.  The  decision  apx)ealed  from  is  reversed,  and  patent  will 
issue  for  the  land. 


PISACTICE— APPEAL^SPECIFICATIONS  OF  EBBOB.-BULE  89. 

HUTOHINS  V.  KOEN. 

Bnle  S2  of  Practice  does  not  contemplate  notice  to  the  appeUant;  with  opportunity 
for  amendment,  where  proper  specifications  of  error  are  not  filed. 

Amended  specification  of  errors,  filed  out  of  time,  can  not  be  accepted  on  the  ground 
that  the  delay  was  caused  by  the. necessity  of  employing  new  counsel. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
ruary 26  y  1892. 

This  is  a  motion,  made  by  the  attorney  for  Charles  I.  Hutchins,  for 
review  of  the  departmental  decision,  of  November  21, 1891,  in  the  case 
of  said  Hutchins  v.  J.  H.  Keen,  dismissing  the  appeal  of  said  Hutchins 
from  your  decision  of  June  9, 1890,  dismissing  his  protest  against  the 
final  proof  of  Koen  for  the  NW.  J  of  Sec.  11,  T.  28,  E.  44  W.,  Lamar, 
Colorado. 

The  motion  sets  out  at  length  that  the  attorney  he  employed  to  rep- 
resent him  in  the  case,  removed,  while  the  appeal  was  pending  before 
you,  to  a  place  that  was  inconvenient  to  consult  and  advise  with  him  in 
the  matter;  that  upon  the  receipt  of  your  decision  he  hired  another 
attorney,  who  knew  nothing  about  the  case;  that  on  the  motion  of 
Hutchins,  you  returned  the  testimony  and  record  in  the  case  to  the 
local  officers  for  examination  by  the  newly  employed  attorney;  that 
fearing  the  testimony  might  not  be  returned  in  time,  bis  attorney  pre- 
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pared  and  filed  the  appeal  which  was  held  by  the  Departmen^t  as  in^ 
sufficient, 

intending  to  amend  and  file   a  more  definite  assignment  of  errors,  when  more 

familiar  with  the  testimony Thatpriorto  the  filing  of  said  amended 

appeal,  said  Doughty  was  served  with  a  copy  of  a  motion  to  dismiss  the  original 
appeal  herein,  and  thereupon  changed  his  amended  appeal  so  as  to  mention  such 
motion  therein,  and  to  claim  the  benefits  of  rule  of  practice  number  82.  The  bene- 
fits of  said  rule  are  also  herein  claimed,  and  counsel  herewith  asks  that  said  amended 
appeal  be  made  a  part  hereof,  so  far  as  it  relates  to  said  motion  to  dismiss. 

It  is  claimed  that  as  the  appeal  was  filed  in  time^  although  it  was  de- 
fective, the  party  was  entitled  to  notice  and  an  opportunity  to  amend^ 
to  cure  the  defect. 

Eule  82  provides: 

When  the  Conmiissioner  considers  an  appeal  defective,  he  will  notify  the  party  of 
the  defect,  and  if  not  amended  within  fifteen  days  fjrom  the  date  of  the  service  of 
such  notice  the  appeal  may  be  dismissed  by  the  Secretary  of  the  Interior  and  the 
case  closed. 

In  practice  it  seems  to  me  that  this  rule  is  properly  applicable  to  such 
defects  as  may  arise  from  the  omission  to  serve  notice  of  the  appeal 
upon  the  opposite  party  in  the  manner  required  by  the  rules  of  prac- 
tice, rather  than  to  defects  in  the  subject-matter  of  the  appeal,  such  aa 
relate  to  the  specification  of  errors.  As  tending  to  sustain  this  view^ 
see  Rudolph  Wurlitzer  (6  L.  D.,  315). 

The  record  in  the  case  at  bar  can  be  fairly  used  as  an  illnstration* 
The  appeal  was  taken  in  time;  the  appeal  proper  was  sufficient;  for  it 
contains  all  that  is  necessary  to  bring  the  case  here  on  appeal;  it  was 
served  uxK)n  the  counsel  for  the  opposite  party  in  the  time  and  manner 
required.  In  none  of  these  matters  was  there  any  defect.  Hence,  there 
was  no  reason  for  you  to  consider  the  appeal  defective,  nor  was  there 
any  defect  within  the  contemplation  of  Bule  82,  for  you  to  notify  the 
party  to  amend.  The  question  as  to  the  sufficiency  of  the  specification 
was  one  to  be  determined  by  the  Department,  as  well  as  all  other  ques- 
tions arising  upon  the  record,  and  not  by  you,  while  the  appeal  was 
pending  here. 

It  may  be  further  said  that  Bule  82,  clearly  relates  to  the  appeal  and 
under  it  a  defective  appeal  may  be  amended  within  the  time  named.  In 
no  way  can  said  rule  be  said  to  relate  to  the  specification  of  errors.  Bule 
88  provides  for  the  filing  of  a  specification  of  errors,  limits  the  time  in 
which  they  shall  be  filed  and  clearly  defines  their  character.  ' 

In  the  case  of  Stevens  v.  Robinson  (4  L.  D.,  551),*  a  question  some- 
what similar  to  the  one  now  presented  arose.  In  that  case  it  was 
assumed  that  the  appeal  was  taken  in  the  time  required,  but  at  the 
time  it  was  taken  it  contained  no  specification  of  errors  as  required, 
namely,  "which  shall  clearly  and  concisely  designate  the  errors''  com- 
plained of.  The  appeal  was  taken  in  February,  1885,  and  thereafter  in 
the  following  May  a  specification  was  filed;  the  appellee  moved  to  dis- 
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.  miss  fhe  appeal,  on  the  ground  that  the  speoiflcation  of  errors  was  not 
filed  as  required  by  Eule  88.  In  that  case  it  was  further  urged  that  an 
appeal  ^^  without  assignment  of  errors  is  good  unless  the  Commissioner 
notifies  the  party  that  it  is  defective.''  The  same  claim  in  effect  is 
made  by  the  motion  under  consideration  in  the  case  at  bar.  In  that 
case,  referring  to  this  claim  it  was  said: 

This  position,  I  think,  is  untenable.  1^010  82  was  designed  to  prevent  the  trans- 
mittal to  the  Secretary  of  an  appeal  which  the  Commissioner  considered  defective; 
but  Rule  90  limits  both  the  Commissioner  and  the  Secretary,  and,  if  overlooked  by 
the  former,  is  none  the  less  imperative  upon  the  latter,  at  least  in  the  presence  of  a 
motion  to  dismiss  by  the  adverse  party. 

It  is  claimed  that  as  no  notice  was  given  by  you  to  the  party  that 
the  original  appeal  was  defective,  that  the  amended  specification  should 
have  been  considered.  Assuming  that  the  case  would  come  under  Eule 
SSj  the  fact  that  the  appellant  was  not  notified  of  his  default  until  too 
late  to  cure  it^  would  not  affect  his  status  or  the  rights  of  the  appellee. 
See  Bundy  v.  Fremont  Townsite  (10  L.  D.,  695). 

The  failure  of  the  General  Land  Office  to  return,  under  Eule  82  of 
practice,  an  appeal  which  is  defective  for  want  of  notice,  does  not  re- 
lieve the  Department  from  the  necessity  of  dismissing  said  appeal  on 
account  of  such  defect,  if  the  time  allowed  for  appeal  and  notice  thereof 
has  expired.  Charles  A.  Parker  (11  L.  D.,  375).  Eule  88  limits  the 
time  within  which  a  specification  of  errors  shall  be  filed.  There  is  no 
claim  or  pretence  that  it,  or  any  of  the  rules  of  practice  makes  any  pro- 
vision for  extending  the  time  for  their  filing,  or  that  there  is  any  pro- 
vision authorizing  the  filing  of  an  amended  specification,  or  specifying 
the  time  of  such  filing. 

The  amended  specification  filed  in  this  case  was  filed  long  after  the  time 
flxBd  by  Role  88.  It  is  claimed  that  the  attorney  who  represented 
Hutehins  at  the  trial  before  the  local  officers,  had  removed,  and  that 
such  removal  made  it  necessary  for  him  to  employ  other  counsel,  who 
was  not  famihar  with  the  facts  in  the  case;  that  these  facts  ought  to  be 
sufficient  to  allow  his  newly  employed  counsel  to  file  his  amended  speci- 
fication of  errors  out  of  time.  In  my  judgment  they  are  not  sufficient. 
To  concede  this  claim  would  be  to  ignore  and  override  the  plain  letter 
as  well  as  the  spirit  of  the  rules  of  practice.  As  was  well  said  by  my 
predecessor,  in  the  case  of  Ariel  C.  Harris,  6  L.  D.,  122 : 

It  may  be  that  in  some  cases  the  enforcement  of  these  rules  wiU  work  hardship. 
But  it  is  better  to  have  an  uniform  rule  on  the  subject,  even  though  hardship  be 
done  in  exceptional  cases,  than  to  have  no  rule  at  all,  or,  which  is  worse,  to  have  a 
rule  that  ia  not  enforced.  Certainty  in  law  is  always  to  be  aimed  at.  And.  though 
in  particular  cases  clients  may  be  injured  through  the  laches  of  their  attorneys,  yet 
upon  the  whole,  I  am  convinced  that  the  best  interests  of  the  Department  will  be 
subserved  by  relying  upon  fixed  and  well  known  rules. 

It  is  also  claimed  that  after  the  filing  of  the  amended  appeal,  that  the 
attorneys  for  Keen  recognized  the  same  and  filed  their  answer  thereto 
and  "  by  this  answer,  withdrew  or  superseded  their  motion  to  dismiss.'^ 
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This  is  denied  by  counsel  for  Koen,  and  the  record  sustains  the  claim 
of  Koen's  counsel. 

All  of  the  questions  presented  by  the  motion  were  before  the  Depart- 
ment and  considered  when  the  decision  was  rendered  dismissing  the 
appeal.  Ko  sufficient  reason  is  presented  by  the  motion  for  any  change 
or  different  conclusion  than  was  reached  in  the  decision  sought  to  be 
reviewed. 

The  motion  is  denied. 


DESERT  LAND— BECLARATOnT  ST ATEM  RNT^LASSEN  COUNTT  ACT. 

Waed  V.  McColm. 

A  desert  land  declaratory  statemf^nt,  filed  under  the  Laasen  county  act,  by  one  who 
at  the  same  time  holds  another  tract  under  a  previous  filing,  confers  no  right  as 
against  the  subsequent  homestead  entry  of  another. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  J^,  1892. 

On  March  13, 1891,  you  transmitted  the  appeal  and  other  papers  in 
the  case  of  the  protest  of  Frank  G.  Ward  v,  James  D.  McColm  irom 
your  decision  of  September  15, 1890,  also  the  protest  of  G.  0.  Hutchin- 
son and  B.  H.  Leavitt  against  the  same  party,  involving  the  validity  of 
McOohn's  entry  fqr  SE.  J,  Sec.  21,  T.  29  N.,  R.  13  E.,  Susanville,  Cali- 
fomia. 

It  appears  that  McOolm  made  homestead  entry  of  the  land  in  ques- 
tion December  18, 1888,  and  on  October  16, 1889,  notice  was  published 
that  final  commutation  proof  on  said  entry  would  be  made  on  Novem- 
ber 22, 1889,  before  the  local  officers  at  Susanville. 

On  the  day  specified  McGolm  appeared  with  his  witnesses  and  made 
proof,  as  required  by  law,  when  at  the  same  time  appeared  Frank  G. 
Ward  and  entered  protest  against  the  acceptance  of  said  proof  on  the 
ground  that  he  was  an  applicant  foi'  said  tract  with  other  lands,  con- 
taining six  hundred  and  forty  acres,  under  the  Lassen  county  desert 
land  act  of  March  3, 1875  (18  Stat.,  497),  he  having  filed  his  declaratory 
statement  for  the  same  October  13, 1888,  about  two  months  prior  to  the 
date  of  the  homestead  entry. 

Also  at  the  same  time  and  place  appeared  the  said  Hutchinson  and 
Leavitt  and  protested  against  the  allowance  of  said  proof  on  the  ground 
that  the  land  in  question  was  owned,  occupied,  worked  upon  and  ^^  used 
for  reservoir  purposes,"  and  that  claimant  knew  it  was  so  claimed  and 
used  at  the  date  of  making  his  homestead  entry  December  18, 1888. 

In  the  first-mentioned  protest  the  register  sustained  the  protestant, 
and  the  receiver  recommended  that  the  same  be  dismissed  and  home- 
stead proof  be  accepted;  and  in  the  latter  protest  the  local  officers  join 
in  recommending  a  dismissal  of  the  same. 
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Ward  appealed  and  you  sastained  the  decision  of  the  receiver  as  to 
the  Ward  protest,  and  also  that  of  both  local  officers  as  to  the  reservoir 
claiinants  as  aforesaid. 

Ward  again  appealed. 

In  the  case  of  Hutchinson  and  Leavitt  the  reservoir  protestants,  their 
claim  is  based  uxK)n  certain  water  rights  accruing  under  section  2339 
(Revised  Statutes)  which  provides  that  all  patents  granted  or  pre-emp- 
tions or  homesteads  allowed  shall  be  subject  to  any  vested  and  accrued 
water  rights  to  ditches  and  reservoirs  acquired  under  said  section, 
hence,  the  fact  that  the  land  in  question  has  been  entered  under  the 
homestead  law,  any  and  all  rights  said  protestants  may  have  acquired 
under  said  section  are  protected  thereby. 

It  appears  that  the  protest  of  Ward  turns  upon  the  question  whether 
the  homestead  entry  is  subject  to  the  desert  land  filing  of  Ward,  under 
said  act  of  March  3, 1875.  It  is  conceded  that  if  the  desert  filing  is 
legal,  it,  having  been  made  prior  to  the  homestead  entry,  would  be 
superior  to  the  homestead  claim. 

The  records  show  that  in  1880,  Ward  made  a  filing  for  six  hundred 
and  forty  acres  of  desert  land,  but  made  no  reclamation;  that  again  in 
1887  he  made  a  filing  for  another  six  hundred  and  forty  acre  tract  and 
has  shown  no  reclamation  and  that  on  October  13, 1889,  he  made  a 
third  filing  covering  the  tract  in  controversy. 

All  of  these  filings  were  for  different  tracts  and  all  were  made  under 
the  act  of  1875,  above  referred  to,  known  as  the  Lassen  county  desert 
land  act. 

Said  aet  provided  that  any  person  who  is  a  citizen  of  the  United 
States,  or  who  has  declared  his  intention  to  become  such  may  <<  file  a 
declaration"  with  the  proper  local  officers,  "  that  he  intends  to  reclaim 
a  tract  of  desert  land  situate  in  said  county,  not  exceeding  one  section, 
by  conducting  water  upon  the  same,  so  as  to  reclaim  all  of  said  land 
within  the  period  of  two  years  thereafter." 

The  terms  of  the  act  are  plain  and  unmistakable  and  authorize  a  per- 
son proi>erly  qualified  to  ^^file  a  declaration;"  it  does  not  mean  that 
such  party  can  file  any  number  ad  libitum;  furthermore,  the  quantity 
is  restricted  to  one  section  and  thus  the  plain  reading  of  the  law  would 
be  one  declaration  not  to  exceed  one  section  of  land. 

If  a  party  may  be  allowed  to  file  more  than  once  under  said  law,  then 
he  may  file  an  unlimited  number  of  times  and  thus  encumber  the  record 
of  large  bodies  of  land  to  the  exclusion  of  bona  fide  settlers.  By  allow- 
ing parties  to  make  such  filings  and  as  many  as  they  choose,  a  few 
speculators  could  keep  a  large  amount  of  land  practically  closed  against 
home  seekers,  which  would  be,  in  my  opinion,  contrary  to  public  policy. 

The  second  filing  of  a  declaratory  statement  by  any  pre-emptor  who 
was  unqualified  at  the  date  of  his  first  filing,  is  illegal  (Sec.  2261,  Re- 
vised Statutes) ;  Baldwin  v.  Stark  (107  IT.  S.,  263) ;  but  when  the  first 
filing,  however,  was  illegal  from  any  cause  not  the  wilful  act  of  the 
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partyi  lie  has  the  right  to  make  a  second  and  legal  filing.  Goist  v. 
Bottom  (5  L.  D.,  643). 

Thns  it  will  be  seen  that  Congress  and  also  the  supreme,  court  of  the 
United  States,  have  both  recognized  the  bad  policy  of  allowing  a  second 
declaratory  statement  where  the  first  was  in  every  re8i>ect  legal^  and  I 
can  see  no  just  reason  why  the  same  principle  should  not  maintain  in 
the  case  at  bar. 

There  is  no  record  evidence  showing  that  Ward  was  in  any  manner 
disqualified  when  he  made  his  first  filing  in  1880,  and  therefore  had  the 
same  principle  laid  down  in  pre-emption  cases  been  applied  to  his  case, 
his  second  filing  would  have  been  illegal. 

The  second  filing  expired  May  21, 1889,  but  some  seven  months  prior 
thereto,  he  made  his  third  filing,  covering  the  land  in  controversy,  thus 
we  have  the  fact  that  he  for  seven  months  after  the  date  of  his  last  fil- 
ing and  at  the  time  the  homestead  entry  was  made,  was  holding  a  claim 
under  the  same  law  for  twelve  hundred  and  eighty  acres,  whereas  the 
law  expressly  provided  for  a  filing  not  to  exceed  one  section  of  land. 

Even  admitting  that  under  the  act  of  1875  he  had  the  right  to  make 
more  than  one  filing,  it  cannot  in  justice  be  held  that  he  had  the  right 
to  make  a  second  or  a  third  filing,  until  the  preceding  one  had  expired. 

Leaving  the  first  filing  entirely  out  of  the  question,  there  is  no  evi- 
dence to  show  that  the  second  was  not  a  legal  filing;  this  being  the  case 
he  had  no  authority  to  make  a  third  during  the  life  time  of  the  second. 

With  this  view  of  the  case  I  am  of  the  opinion  that  the  protests 
should  be  dismissed,  l^our  decision  is  accordingly  affirmed  and  the 
papers  returned. 

Your  attention,  however,  is  directed  to  the  act  of  October  2, 1888, 
and  subsequent  legi^<«lation  with  respect  to  arid  lands,  with  the  view  to 
ascertaining  whether  this  homestead  entry  is  in  conflict  therc^vitn. 


HOMESTEAD  ENTRY— APPROXIMATION. 

Joseph  0.  Hebbigk. 

The  rule  of  approximation  will  not  be  enforced  where  it  operates  to  deprive  the  en- 
tryman  of  his  improvementSy  and  the  difference  between  the  excess  and  the  defi- 
ciency is  but  slight. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  27^  1892. 

Joseph  C.  Herrick  made  homestead  entry  No.  23848  for  the  E  J  of 
SW  4  and  E  J  NW  J  of  section  5,  T.  104  N.,  E.  66  W.,  Mitchell,  Sonth 
Dakota. 

He  ofifered  final  proof  and  received  a  final  receipt  for  the  purchase 
money  of  the  land  on  Jannary  24, 1888. 

The  tract  contains  180.45  acres  and  covers  parts  of  two  quarter-sec- 
tions. 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  223 

On  November  19, 1888,  yon  reqnired  him  to  approximate  his  entry 
to  one  hundred  and  sixty  acres,  and  to  elect  which  legal  subdivision  he 
would  relinquish.  Kotice  of  your  requirement  failed  to  reach  claimant, 
and  on  May  14, 1890,  the  register  and  receiver  were  directed  to  issue  a 
new  notice.  They  issued  the  new  notice,  but  erroneously  addressed  it 
to  John  instead  of  Joseph  Herrick,  and  described  other  land  than  that 
in  question.  This  notice  was  received,  but  no  attention  was  paid  to  it 
because  it  was  believed  to  be  intended  for  some  other  party. 

On  July  10, 1890,  his  entry  was  canceled.  From  this  decision  he  at- 
tempted to  appeal  to  this  Department,  but  was  not  allowed  to  do  so. 
He  applied  for  a  writ  of  certiorari,  which  was  granted  on  March  7, 
1891. 

His  entry  contains  180.45  acres.  Bach  one  of  the  three  subdivisions, 
numbering  from  south  to  north,  contains  forty  acres,  and  the  subdivi* 
sion  immediately  north  of  these  contains  00.45  acres.  In  order  to  leave 
the  entry  in  compact  form,  if  he  is  to  comply  with  your  order,  he  must 
either  relinquish  the  forty  acres  on  the  south  end  of  the  tract,  or  the 
60.45  acres  on  the  north  end  thereof. 

The  record  shows  that  he,  together  with  his  family  has  lived  on  the 
land  continuously  since  1883,  and  that  he  cultivates  each  year  more  than 
seventy  acres  of  it.  All  of  his  improvements,  except  about  flfby-two 
acres  of  cultivated  land,  are  on  the  forty  acres  furthest  south.  These 
improvements  are  worth  from  $1,200  to  $1,600.  To  require  him  to  re- 
linqaish  this  tract  would  be  a  great  sacrifice  to  him,  but  if  done,  his 
entry  would  contain  140.45  acres,  or  19.55  acres  less  than  one  hundred 
and  sixty;  whereas  now  he  has  an  excess  of  20.45  acres.  If  he  should 
be  forced  to  relinquish  the  subdivision  furthest  north,  containing  60.45 
acres,  his  entry  would  contain  120  acres,  or  40  acres  less  than  one  hun- 
dred and  sixty  acres. 

The  rule  bearing  upon  the  question  involved  in  this  case  is  found  in 
the  case  of  Henry  P.  Sayles  (2  L.  D.,  88),  wherein  it  was  held, — "  That 
where  the  excess  above  one  hundred  and  sixty  acres  is  less  than  the 
deficiency  would  be  should  a  subdivision  be  excluded  from  the  entry, 
the  excess  may  be  included,  and  the  contrary  when  the  excess  is  greater 
than  the  deficiency." 

This  doctrine  has  been  foUowe J  in  the  cases  of  J.  B.  Bums  (7  L.  D., 
20);  Beivjamin  L.  Wilson  (10  L.  D.,  524);  James  Hanna  (12  L.  D.,  356), 

It  was  held,  however,  in  the  case  of  Yemen  B.  Matthews  (8  L.  D., 
79),  (syllabus)  — "  Where  the  difference  between  the  excess,  and  the 
deficiency  that  would  be  produced  by  approximation  is  but  slight,  the 
entry  may  be  allowed  to  stand  as  made. " 

In  the  case  at  bar  the  tract  is  only  eighty  rods  wide,  so  that,  as  we 
have  seen,  the  excess  must  be  taken  from  either  the  north  or  south  end. 
If  the  subdivision  on  the  north  be  relinquished,  he  would  only  have  one 
hundred  and  twenty  acres  left,  a  deficiency  of  forty  acres,  which  would 
be  much  greater  than  the  present  excess.    If  the  subdivision  on  the 
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south,  upon  which  Herrick  has  placed  more  than  $1,200  worth  of  im- 
provements, be  relinquished  he  would  have  left  140.45  acres,  a  deficiency 
of  19.55  acres.  140.45  acres  is  only  a  fractional  part  of  one  acre  near^ 
one  hundred  and  sixty  than  the  180.45  now  embraced  in  this  entry. 

In  the  case  of  Yemon  B.  Matthews  {supra)^  the  entry  embraced  180.27 
acres.    In  that  case  it  was  said. 

It  wiU  be  observed  that  if  one  of  said  forty  acres  sabdivisions  be  relinqaislicd 
by  claimant,  the  deficiency  in  his  entry  will  be  19.73  acres,  which  is  only  fifty-four 
one-hnndredths  of  an  acre  less  than  the  present  excess  of  area  embraced  in  said 
entry. 

It  was  farther  said  in  that  case,  that — 

I  do  not  think  that  the  spirit  of  the  rale  of  approximation,  heretofore  uniformly 
applied  to  entries  coveriDg;  excessive  areas,  is  violated  in  allowing  this  entry,  as 
originaUy  made,  to  stand. 

There  can  be  no  equity  or  justice  in  rigidly  applying  the  rule  so  as  to 
require  the  claimant  in  this  case,  at  this  late  day,  to  relinquish  the  forty 
acres  ot  his  entry  upon  which  his  buildiDgs  are  situated,  and  thereby 
suffer  great  loss,  simply  because  of  the  difference  against  him  under  a 
strict  application  of  the  rule,  of  only  a  fractional  part  of  one  acre  ot 
land. 

I  therefore  reverse  your  decision,  and  direct  that  a  patent  issue  on  the 
entry  in  question. 


REUNQUISHMIBNT— mortgages:* 

Hablan  p.  Allen. 

An  entryman  will  not  be  permitted,  throagh  relinquishment,  to  defeat  the  right  of  a 

mortgagee. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

La/nd  Office^  March  I,  1892. 

I  am  in  receipt  of  your  letter  of  February  9, 1892,  returning  depart- 
mental decision  of  January  18, 1892,  14  L.  D.,  82,  upon  the  appeal  of 
Harlan  P.  Allen  from  your  decision  of  August  18, 1890,  holding  for  can- 
cellation his  timber-culture  entry  No.  2234  (Marshall  series),  covering  the 
8.  i  of  the  KE.  ^  and  the  K.  ^  of  the  SB.  \,  Sec.  4,  T.  118  K.,  B.  45  W.^ 
Minnesota,  for  conflict  with  the  prior  entry  by  Elwin  Jenks  for  the 
same  land. 

With  your  letter  are  a  number  of  papers  and  copies  of  letters  written 
by  you,  which  you  state  were,  through  inadvertence,  not  with  the  record 
when  before  transmitted  upon  Allen's  appeal. 

.  It  now  appears  that  on  April  1, 1878,  Jenks  made  timber  culture 
entry  Ko.  1077  (Benson  series),  for  this  land,  upon  which  he  made  proof 
and  flnal  c^ertiflcate  Ifo.  101  (Benson  series)  issued  January  15,  1887. 

By  letter  of  May  5, 1887,  the  proof  upon  which  said  certificate  issued 
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was  rejected,  because  not  accompanied  with  cross-examination^  as  re- 
quired by  drcolars  of  December  15, 1885,  and  September  23, 1886. 

On  December  2, 1889,  Jenks's  relinquishment  was  filed  with  the  local 
officers,  who  thereupon  canceled  his  entry,  and  permitted  Allen's  entry, 
as  aforesaid. 

As  said  relinquishment  was  unaccompanied  by  the  duplicate  final 
receipt,  or  certificate  of  non-alienation,  from  the  register  of  deeds  tor  the 
county  in  which  the  land  is  located,  you  refused  to  accept  the  same, 
and  directed  the  local  officers  to  re-instate  the  entry  by  Jenks  upon 
their  records. 

In  a  letter  from  Messrs.  Enuppe  and  Hartsinck,  general  agents  for  the 
<^  Netherlands  American  Land  Oompany,"  dated  December  26, 1889,  it 
was  represented  that  Jenks  had  mortgaged  the  land  in  question  with 
that  company  on  February  1, 1887,  after  the  issue  of  final  certificate, 
for  $1,000;  that  he  refused  to  complete  the  proof,  unless  he  was  paid 
$500  therefor  by  the  mortgagees,  and  it  was  therefore  asked  that  the 
proof  already  made  be  accepted  and  that  patent  issue  thereon. 

You  thereupon  advised  the  local  officers,  in  letter  dated  January  15, 
1890,  that  under  the  circumstances  the  requirement  of  May  5, 1887, 
wUI  be  dispensed  with,  and  the  case  wiU  be  considered  on  the  proof 
already  submitted. 

By  your  letter  of  January  20, 1890,  the  case  was  suspended  <<  for 
want  of  proof  of  dtizenship." 

In  all  this  correspondence,  due,  perhaps,  to  the  delay  in  posting,  no 
mention  is  made  of  the  fetct  that  on  December  2,  1889,  Allen  was  per- 
mitted to  make  entry  of  this  land,  but  by  letter  of  August  18, 1890, 
said  entry  was  considered  and  held  for  cancellation  for  conflict  with  the 
entry  of  Jenks,  from  which  action  he  appealed,  alleging  that  said  entry 
had  been  relinquished,  and  was  tlierefore  no  bar  to  his  (Allen's)  entry. 

This  appeal  was  considered  in  departmental  decision  of  January  18, 
1892  (14  L.  D.,  82),  upon  an  incomplete  record,  and,  as  there  was  no 
evidence  before  this  Department  of  fraud  on  the  part  of  Jenks,  it  was 
held :  <^  I  can  see  no  objection  to  allowing  the  relinquishment  and  the 
canceUation  of  Jenks^  entry.  It  is  so  ordered.  This  will  leave  Mr. 
Allen's  entry  to  stand  subject  to  future  compliance  with  the  timber- 
culture  acf 

Upon  the  fEK^ts  as  now  presented,  it  is  apparent  that  Jenks,  by  his 
relinqnishment,  is  seeking  to  defeat  the  right  of  his  mortgagee,  which, 
under  the  ruling  in  the  case  of  Addison  W.  Hastie  (8  L.  D.,  618),  he 
will  not  be  permitted  to  do. 

In  view  thereoi^  departmental  decision  of  January  18, 1892  (8upra)j  is 
recalled  and  revoked;  your  action  in  reinstating  Jenks's  entry  and  also 
in  canceling  that  by  Allen  is  affirmed,  and  the  record  is  herewith  re- 
turned for  the  acijndioatlon  of  the  mortgajtees?  rights  under  Jenks^B 
enlzy. 

14581— TOL 14 ^16 
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SCHOOIi  liANBS-INDEMinTT  SEIiSCTIOKS. 

Oelahoma  Tsbbitobt. 

Indemnity  seleotionSy  in  lien  of  sections  reserved  for  school  pniposes  in  Oklahoma, 
may  be  made  from  any  nnappropiiated,  snrveyed^  non-mineral  public  lands  within 
said  Tenitory,  ibr  losses  occasioned  by  Indian  allotments,  settlements  prior  to  snr- 
-rey,  fraotionkl  sorreys,  or  from  any  natnral  cause  whatever. 

Mrst  Assistant  Secretary  OhaauUer  to  the  Oammissianer  of  the  Oeneral 

La/nd  OffieOj  March  ly  1892. 

I  am  in  receipt  of  yoar  letter  <<  K,''  of  Jannary  21, 1892,  in  relation  to 
the  selection  of  indemnity  school  land  in  the  Territory  of  Oklahoma. 
Yon  in  snbstance  ask  to  be  instructed  as  to  whether  such  indemnity 
may  be  selected  in  that  part  of  Oklahoma  which  was  formerly  a  part  of 
the  Indian  Territory. 

Accompanying  yonr  letter,  is  one  addressed  to  the  Acting  Governor 
of  Oklahoma,  which  yon  submit  for  my  approval  or  modification.  In 
this  letter,  assoming  that  the  right  to  thns  make  selections  ezistSy  you 
say: 

There  are  three  general  classes  of  deficiencies  in  school  lands  in  Oklahoma,  to  wit: 

1.  Land  allotted  to  Indians. 

2.  Lands  in  the  pabUc  land  strip,  entered  by  homesteaders  who  show  aotoal  settle- 
ment before  snrvey. 

8.  Where  sections  sixteen  and  thirty-six  are  fractional  in  quantity,  or  where  one  or 
both  are  wanting  by  reason  of  the  township  being  fractional,  or  from  any  natnral 
oanse  whaterer.  Such  deficiencies  may  be  nsed  as  the  basis  fm  selection  of  lands  in 
any  land  district  in  the  Territory,  etc. 

In  the  act  of  March  2^  1889,  providing  for  the  settlement  of  lands  in 
what  is  known  as  old  Oklahoma,  and  in  the  act  of  May  2, 1890,  creating 
the  present  territory  of  Oklahoma,  Congress  has  been  carefbl  to  re- 
serve for  the  benefit  of  pnblic  schools  in  said  Territory,  the  sixteenth 
and  thirty-sixth  sections,  the  same  legal  subdivisions  of  land  which 
have  heretofore  been  reserved  for  the  nse  of  public  schools  in  the  terri- 
tories which  have  been  created  out  of  the  pnblic  domain. 

The  lands  embraced  in  the  two  acts  above  dted,  forming  the  Territory 
of  Oklahoma,  are  a  part  of  the  public  domain,  subject  to  disposal,  it  is 
true,  under  special  acts,  but  still  a  part  of  the  public  domain  under  the 
control  of  Congress,  and  free  from  the  burden  of  any  trust  fbr  the  In- 
dians from  whom  the  lands  were  obtained,  and  such  was  their  status 
at  the  date  of  the  passage  of  the  act  of  February  28, 1891  (26  Stat., 
796),  entitled  ^^An  act  to  amend  sections  twenty-two  hundred  and 
seventy-five  and  twenty-two  hundred  and  seventy-six  of  the  Bevised 
Statutes  of  the  TTnited  States  providing  for  the  selection  of  lands  for 
educational  purposes  in  Uen  of  those  appropriated  for  other  purposes,^ 
which  provides  in  section  2276,  that  <^  other  lands  of  equal  acreage  are 
also  hereby  appropriated  and  granted,  and  maybe  selected  by  said 
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State  or  Territory  where  Bections  sixteen  or  thirty-six  are  mineral 
land,  or  are  included  within  any  Indian,  military  or  other  reservation) 
or  are  otherwise  disposed  of  by  the  United  States.^  Section  2276  pro- 
yideSy  <<  that  the  lands  appropriated  by  the  preceding  section  shall  be 
selected  from  any  unappropriated,  surveyed  public  lands,  not  mineral 
in  character,  within  the  State  or  Territory  where  such  losses  or  deficien- 
cies of  school  sections  occur." 

Admitting  that  the  lands  in  Oklahoma  are  subject  to  disx>osal  under 
special  laws,  it  would  be  illogical  and  inconsistent  to  assume  that  Con- 
gress would  make  the  usual  grant  of  schocd  lands  in  place,  out  of  said 
lands,  but  neglect  to  provide  for  indemnity  when  the  grant  in  place 
should  fail.  Such  a  course,  on  the  part  of  Congress,  can  not  be  as- 
sumed, in  the  absence  of  express  words  to  that  effect. 

The  act  of  February  28, 1891,  supra^  is  general  in  its  terms;  there  are 
no  words  indicating  &at  it  was  the  intention  to  exclude  the  Territory 
of  Oklahoma  from  the  benefits  of  its  provisions.  An  allotment  to  an 
Indian  of  a  tract  of  land  is  the  disposal  of  the  same  by  tiiie  United 
States,  and  by  the  terms  of  the  act  of  February  28, 1891,  other  lands 
are  granted  in  lieu  thereof  and  may  be  selected  from  ^^  any  unappropri- 
ated surveyed  public  lands,  nonmineral  in  character,  within"  said  Ter- 
ritory of  Oklahoma;  and  like  selections  may  be  made  in  lieu  of  lands 
settled  upon  prior  to  survey,  and  also  where  sections  sixteen  and  thirty- 
six  are  fractional  in  quantity,  or  where  one  or  both  are  wanting  by  rea- 
son of  the  township  being  fractional,  or  from  any  natural  cause  what- 
ever. 

You  are,  therefore,  instructed  to  take  the  necessary  steps  to  carry 
into  effect  the  views  herein  expressed,  in  the  ac^ustment  of  the  school 
grant  in  the  Territory  of  Oklahoma. 


Bennett  v.  Obatbns, 


Hotion  for  review  of  departmental  decision  rendered  June  22, 1891, 
12  L.  D.,  647,  overruled  by  Secretary  Noble,  March  4, 1892. 


FBAOnCB-MOnOK  FOB  BEHEABING— IiOCAXi  OJFWICB. 

OOFF  V.  OlBSBT. 

An  application  for  rehearing  made  while  the  caee  is  before  the  looal  office  shonld 
be  duly  considered  by  the  xegieter  and  reoeiyor  and  deoifiion  rendered  thereon. 

Firit  AjnUta/wt  Secretary  Oha/ruUer  to  the  Commissioner  of  the  General 

La/nd  Office^  March  5, 1892. 

I  have  eonsidered  the  appeal  of  Hippolite  Gibert,  from  the  decision 
ctjoas  office  dated  November  19, 1890,  in  the  contest  case  of  Frank  S. 
Gaff  against  said  Gibert,upon  bis  homestead  entiy  No.  4178  of  the  S 
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i  of  the  IIW  2,  and  fhe  lO)  ^  of  the  WW  i  of  Section  island  the  SE  i 
of  the  NE  i  of  Section  14,  T.  4  S.,  B.  15  E.,  made  Jnne  18, 1884,  at  the 
Stockton  land  office,  in  the  State  of  Oalifomia. 

The  record  shows  that  a  hearing  was  doly  ordered  by  the  local  offi- 
cers npon  the  contest  initiated  by  said  Goff,  and  that  both  parties  ap- 
peared in  person  and  by  counsel.  The  plaintiff  submitted  his  testi- 
mony, bnt  the  defendant  declined  to  submit  any  evidence,  and  moved 
to  dismiss  the  contest  on  the  ground  that  the  plaintiff  had  failed  to 
make  out  a  case.  This  motion  was  denied,  and  the  local  officers  found 
that  the  defendant  had  not  complied  with  the  requirements  of  the 
homestead  law;  that  his  <<  actual  residence  since  the  date  of  his  entry 
has  been  at  Merced  Falls,  ten  miles  distant  from  the  land,"  and  recom- 
mended that  said  entry  should  be  canceled.  Afterwards  the  defendant 
filed  a  motion  for  rehearing  upon  the  ground,  that  he  is  deaf  and  did 
not  know  that  his  counsel  was  going  to  stand  upon  the  evidence  sub- 
mitted by  the  plaintiff,  and  that  he  could,  if  allowed,  prove  that  he  had 
complied  with  the  requirements  of  the  homestead  law. 

Instead  of  returning  the  case  to  the  register  and  receiver  with  the 
direction  that  they  pass  upon  the  motion  which  was  filed  with  them  and 
^'  to  save  time  and  useless  correspondence,"  you  took  up  and  considered 
the  motion  for  rehearing,  and  declined  to  entertain  it  on  the  ground 
that  a  mistake  in  the  judgment  of  an  attorney  is  not  a  ground  for  re- 
hearing. While  it  is  the  desire  of  the  department  to  expedite  business 
and  not  unnecessarily  consume  the  time  of  the  local  office,  or  that  of 
your  own,  yet  it  strikes  me  that  where  the  register  and  receiver  failed 
to  pass  upon  a  question  which  is  submitted  for  their  judgment,  and  to 
which  the  party  desiring  the  same  is  entitled,  they  shall  not  evade  the 
consideration  thereof,  by  forwarding  it  for  your  judicial  action. 

In  this  case,  the  claim  is,  that  the  attorney  for  Mr.  Gibert  exercised 
bad  judgment  in  submitting  the  case  upon  the  testimony  of  the  plain- 
tiff, and  that  if  he  is  given  an  opportunity  to  present  his  testimony, 
that  it  wiU  very  materially  change  the  status  of  the  parties.  While  it 
is  true  as  you  suggest,  that  a  party  is  ordinarily  bound  by  the  manage- 
ment of  his  case  by  his  attorney,  yet  I  take  it,  that  the  department  will 
not  sacrifice  the  rights  of  a  party  upon  an  error  in  the  judgment  of  the 
attorney,  where  his  client  in  apt  time  complains  of  his  conduct  and  asks 
an  opportunity  for  a  full,  fair  investigation  of  the  &cts  in  issue.  This, 
as  I  understand  it,  is  what  Mr.  Gibert  desires,  and  presented  this  ques- 
tion at  an  early  date  for  the  consideration  of  the  register  and  receiver, 
who,  for  some  reason,  failed  to  pass  upon  the  same.  It  is  quite  poam- 
ble,  had  they  considered  the  matter,  that  they  might  at  that  time  have 
given  Mr.  Gibert  an  opportunity  to  be  heard  by  the  submission  of  his 
^dence  as  to  his  rights.  If  he  has  a  claim,  it  is  my  judgment  that  he 
should  not  be  arbitrarily  sacrificed,  and  while  I  do  not  believe  that  it  is 
good  poUoj  to  indiflGriminately  enoourage  difintB  to  make  ehaiges  of 
this  Qhazaefeer  against  the  judgment  of  tbttr  attojcueiysy  and  while  it  is 
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possibly  tme  that  in  this  case  Mr.  Oibert  may  have  no  just  canse  for 
complaint,  yet  I  think  he  is  entitled  to  a  judicial  consideration  of  the 
local  office  upon  that  question  uninfluenced  by  any  judgment  of  their 
superior  officer,  and  for  that  purpose,  the  record  should  be  returned  to 
them  with  the  order  that  they  pass  upon  the  motion  for  a  rehearing 
ux>on  its  merits,  without  any  reference  to  the  action  which  may  have 
heretofore  been  had  thereon,  and  report  their  action  in,  the  premises  to 
you,  in  order  that  the  case  may  be  regularly  adjudicated  in  accordance 
with  law  and  the  rule  of  the  department.    It  is  so  ordered* 


SWAMP  LANBS-RAXLBOAD  GRAIlTr-CEBTIFICATION. 

State  of  Illinois. 

The  alternate  seotiona  withhi  the  primary  limitB  of  the  grant  of  September  20, 1860| 
-were  reserved  for  the  purpose  of  reimbursing  the  govemment  for  said  railroad 
grant,  and  did  not  pass  nnder  the  swamp  grant. 

The  inadvertent  certification  of  lands  excepted  from  the  swamp  grant  does  not  de- 
prive the  Department  oi  Jnzisdiotion  to  correct  the  error. 

Acting  Secretary  ChandlertoUie  Commissioner  o/ihe  General  Land  OffioBj 

March  7, 189J^. 

The  State  of  Illinois,  by  its  agent^  Hon.  Isaac  B.  Hitt,  has  appealed 
flrom  your  decision  of  June  5, 1889,  declining  to  issue  patents  to  the  fol- 
ing  described  tracts  of  land,  claimed  to  have  inured  to  the  State  under 
the  act  of  September  28, 1850  (9  Stat,  519) : 

8£.iof  NW.iof  Sec.l3,T.5N.,B.lW.,3dM.$ 
SW.iofSW.iofSec.  18,""       ""  " 

NW.  i  of  NE.  i  of  Sec.  23,  "  "       "  "  " 

NE.  i  of  NW.  i  of  Sec.  19,  "  5  N.,  B.  1  E.,  " 
HE,iof KW.iof  Sec.  19,  "9  "  "  2E.,  « 
KE.i  of  NE.i  of  Sec.  29,  "  4  "    "  4  E.,       «< 

In  the  decision  appealed  from  you  say: 

It  appears  that  said  tracts  are  within  the  six  miles  'granted'  limits  of  the  lands 
granted  to  the  States  of  XUinois,  Mississippi,  and  Alabama,  for  railroad  purposes,  by 
aet  of  Congress  approved  September  20, 1S50  (9  Stat.,  466),  being  the  alternate  seo- 
tions  reserved  for  the  pnrpose  of  reimbursing  the  government  for  said  railroad 
grant,  and  therefore  did  not  pass  to  the  State  of  Illinois  nnder  the  swamp  land  grant, 

I  think  the  cases  cited  by  you  clearly  sustain  your  position^  that  the 
tracts  in  question  did  not  pass  to  the  State  under  the  swamp  land  act. 
But  it  is  insisted  that^  because  "  the  tracts  in  question  had  been  certi- 
fied to  the  State  and  aflOrmed  by  the  Secretary  of  the  Interior,  June  5, 
1868^''  that  patent  should  nowissue. 

Although  these  tracts  were  inadvertently  embraced  in  a  list  approved 
by  the  Secretary  of  the  Interior,  yet,  as  said  in  the  case  of  the  State  of 
Oregon  (6  L.  D.,  34),  ^<  such  approval  and  certification,  however,  will 
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not  conclude  the  goremmenty  if  it  be  shown  that  it  was  obtained  by 
fraud  or  mistake." 

The  fact  that  the  tracts  in  question  did  not  pass  to  the  State  under 
the  swamp  land  act,  is  sufficient  to  show  that  their  approval  to  the 
State  was  inadvertently  made,  and,  in  such  case^  the  oertiflcation  may 
be  revoked  at  any  time  prior  to  patent. 

The  reservation  of  these  lands  by  the  act  of  September  20,  I860,  was 
of  such  a  character  as  amounted  to  a  disposition  for  other  purposes. 
State  of  Michigan,  8  L.  D.,  308. 

The  approval  of  the  list  containing  these  tracts  being  a  mere  over- 
sight or  inadvertence,  the  Department  has  not  lost  its  jurisdiction  to 
correct  that  error. 

Finding  no  sufficient  grounds  for  disturbing  the  judgment  appealed 
from,  the  same  is  affirmed. 


PRACTICE— APPEAL-RULE  48— PRE-EMPTION  SBTTIjEMENT. 

Hazard  v.  Swain. 

In  the  absence  of  appeal  the  decision  of  the  local  office  is  final  as  to  the  fiicts  and 
can  not  be  disturbed  by  the  CommlBsioner  except  nnder  the  provisions  of  rule 
48  of  Practice. 

A  pre-emption  settler  on  land  reserved  for  railroad  purposes  is  entitled  to  three 
months  from  the  date  of  the  restoration  of  the  land  to  the  public  domain  within 
which  to  file  declaratory  statement  and  protect  his  rights  as  against  a  subse- 
quent settler. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  8j  1892. 

On  the  26th  of  May,  1886,  Miss  Alice  Swain  filed  her  pre-emption 
declaratory  statement  in  the  local  land  office  at  San  Francisco,  Califor- 
nia, for  the  SJ  of  the  SBJ  of  Sec.  13,  T.  28  S.,  E.  10  E.,  M.  D.  M.,  alleg- 
ing  settlement  on  the  14th  of  November,  1885,  and  on  the  9th  of 
November,  1886,  notice  was  published  by  the  register,  that  she  would 
make  final  proof  before  the  superior  judge  of  San  Luis  Obispo  county, 
Oalifomia,  at  San  Ltds  Obispo,  on  tlie  23d  of  December,  1886. 

At  the  time  and  place  named  in  said  notice,  she  appeared  with  her 
witnesses,  and  Eobert  D.  Hazard  also  appeared,  as  an  adverse  claimant 
for  the  land,  alleging  that  he  filed  his  pre-emption  declaratory  state- 
ment for  the  tract  on  the  24th  of  May,  1886,  and  made  settlement 
thereon  on  the  12th  of  April  of  that  year. 

Testimony  was  submitted  by  both  parties  in  support  of  their  respec- 
tive claims,  and  after  considering  the  same,  the  register  and  receiver, 
on  the  5th  of  September,  1888,  rendered  their  joint  report  and  decision 
in  the  ease,  in  which  they  recommended  that  Miss  Swain  be  allowed  to 
make  final  entry  for  the  land,  and  that  the  declaratory  Btatement  of 
Hazard  be  canceled* 
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From  this  decision  no  appeal  was  taken  by  Hazard,  but  when  tibte  case 
came  before  you  for  consideration,  you  reversed  the  same  miderrale48 
of  the  Bnles  of  Practice,  stating  that  you  did  so  '^  for  the  reason  that  it 
is,  in  my  opinion,  contrary  to  the  law,  and  not  in  consonance  with  the 
facts  shown  by  the  testimony."  Your  decision  bears  date  May  23, 1890, 
and  an  appeal  therefit)m  brings  the  case  to  the  Department  for  consid- 
eration. 

This  Department  held  in  the  case  of  Farris  v.  Mitchell  (11 L.  D.,  300), 
that  ^<  in  the  absence  of  an  appeal  a  decision  of  the  local  office  is  final 
as  to  the  facts,  and  will  not  be  disturbed  by  the  Commissioner  except 
under  the  provisiens  of  rule  48  of  practice."  Bule  48  of  practice  reads 
as  follows: 

In  case  of  a  fkilure  to  appeal  from  the  decision  of  the  local  offloerSi  their  decision 
wiU  be  considered  final  as  to  the  facts  in  the  case  and  wiU  be  disturbed  by  the  Com- 
missioner only  as  follows : 

1.  Where  frand  or  gross  irregnlarity  is  suggested  on  the  face  of  the  papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decision  was  rendered 
was  duly  notified  of  the  decision  and  of  his  right  of  appeal. 

Ton  do  not  concur  with  the  local  officers  as  to  certain /oot^  found  by 
them,  but  the  rule  quoted,  and  the  decision  cited,  hold  that  their  deci- 
sion is  '^  final  as  to  the  facts  in  the  case,"  unless  an  apx)eal  is  taken  there- 
from. As  already  stated,  no  appeal  was  taken  by  Hazard  £rom  the  de- 
cision of  the  local  officers  against  him.  The  faeta  are  therefore  settled 
iu  flEiyor  of  Miss  Swain. 

The  case  does  not  come  within  the  first,  third,  nor  fourth  paragraphs 
of  rule  48.  You  were  authorized,  therefore  to  disturb  the  decision  of 
the  local  officers  only  under  the  second  paragraph  of  said  rule. 

To  show  that  the  decision  of  the  local  officers  *'  is  contrary  to  existing 
laws  and  regulations,"  you  quote  section  2265  of  the  Bevised  Statutes, 
which  provides  that  claimants  under  the  pre-emption  law,  are  required 
to  make  known  their  claim  to  the  register  of  the  prox>er  office,  within 
three  months  from  the  time  of  settlement;  otherwise  their  claim  will 
be  forfeited,  and  the  tract  awarded  to  the  next  settler,  in  the  order  of 
time,  on  the  same  tract  of  land,  who  has  given  such  notice  and  other* 
wise  complied  with  the  conditions  of  the  law. 

In  this  connection  you  say : 

Miss  Swain  aUowed  more  than  six  months  to  elapse  after  the  time  of  her  alleged 
settlement,  before  offering  her  claim  for  record  at  the  local  land  office;  and  there^ 
fbre,  as  Hazard  was  the  next  settler,  in  the  order  of  time,  npon  the  same  tract  of 
land,  and  gave  the  required  notioe,  the  tract  should  under  the  tection  above  quoted, 
be  awarded  to  him. 

I  think  you  erred  in  applying  section  2265  of  the  statutes  to  the  case. 
On  the  14th  of  November,  1885,  when  the  local  officers  found  that  Miss 
Swain  made  settlement  upon  the  land,  it  was  within  the  reservation  for 
the  Atlantic  and  Padflc  raUroad  company,  between  San  Buenaventura 


232  DECISIONS  RELATING  TO  THE   PUBLIC  LANDS. 

and  San  Francisco,  and  wbb  not  restored  to  the  pnblic  domain  until  the 
23rd  of  March,  1886  (4  L.  D.,  458).  By  the  restoration  notice  directed  by 
that  decision  to  be  published,  these  lands  were  restored  to  settlement 
and  entry  on  the  24th  of  May,  1886. 

Miss  Swain  could  not,  therefore,  have  filed  for  the  land  within  three 
months  after  her  settlement,  and  can  lose  no  rights  by  neglecting  to 
do  what  she  could  not  have  done.  Neither  can  Hazard  gain  any  rights 
by  such  omission  on  her  part.  If  her  settlement  upon  the  land  was 
prior  to  that  of  Hazard,  which  was  one  of  the  facts  found  by  the  local 
officers,  she  had  three  months  from  the  24th  of  May,  1886,  within  which 
to  file  for  the  same,  and  preserve  her  rights  as  i^gainst  hint  She  filed 
within  two  days  of  her  earliest  possible  time. 

As  to  the  priority  of  the  rights  of  the  respective  parties  to  the  land, 
the  local  officers  found  the  facts  in  flavor  of  Miss  Swain,  and  my  con- 
clusion upon  the  law  applicable  to  the  case  is  also  in  her  flavor.  This 
disposes  of  the  question  before  me,  leaving  the  final  proof  of  Miss  Swain 
to  be  passed  upon  by  you.  The  decision  appealed  from  is  set  aside, 
and  the  case  is  returned  for  your  determination  as  to  the  sufficiency 
of  such  final  proo£ 


SCHOOL  XNDEMNrrT-^ETTLEMBNT  CLAIM. 

Hbnbt  0.  Kmo. 

The  selection  of  sdhool  indemnity  ie  a  waiver  of  all  claim  to  the  land  in  place,  and 
to  protect  a  settlement  claim  on  snoh  land  the  State  may  take  indemnity  there- 
for if  it  so  elects. 

First  Asriatant  Seoretwry  Ohandler  to  the  Oammissioner  of  the  Qeneral 

Land  Office^  March  8y  1892. 

With  your  letter  of  March  28, 1891,  you  transmit  the  appeal  of  Henry 
0.  King  from  the  decision  of  your  office,  dated  June  5, 1878,  holding  for 
cancellation  his  homestead  entry,  made  August  6, 1875,  upon  the  W.  ^ 
of  the  ISW.  i,  Sec.  16,  and  the  E.  ^  of  the  KE.  J,  Sec.  17,  T.  24  S.,  & 
68  W.,  PueblOi  Colorado,  as  to  that  part  of  said  entry  lying  in  section 
sixteen. 

The  fects  connected  with  this  entry  are  stated  in  the  decision  ap- 
pealed from,  and  in  your  decision  of  Kovember  13,  1890,  you  more 
elaborately  set  forth  the  history  and  con^pondenoe  connected  there, 
with. 

It  appears  that  the  State  selected  the  S.  ^  of  the  8W.  4,  Sec.  12,  T. 
21  S.,  B.  66  W.,  in  list  No.  2,  filed  December  27, 1884,  as  Indemnity  fbr 
that  part  of  said  tract  lying  in  section  sixteen. 

The  State  again  selected  indemnity  therefor  by  amended  list  'So.  2^ 
filed  February  24, 1890,  which,  on  Kovember  10, 1890,  you  retwE&iid  to 
the  local  ofBoe  tat  ooireotioii. 
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list  Fo.  2  was  approved  Ifoveniber  24^  1890,  and  the  land  selected  as 
indemnily  for  the  land  in  question  was  eliminated  therefirom. 

In  the  proviso  to  the  aet  of  Febroary  28, 1891  (26  Stat.,  796),  amenda- 
tozy  of  section  2275  of  the  Bevised  Statutes,  it  is  said : 

Where  any  State  is  entitled  to  aald  sections  sixteen  and  thirty-six,  or  where  said 
■eotions  are  reserved  to  any  territory,  notwithstanding  the  same  may  he  mineral  land 
or  emhraoed  within  a  military,  Indian,  or  otiier  reservation,  the  selection  of  snch 
lands  in  Hen  thereof  hy  said  state  or  territory  shall  he  a  waiver  of  its  right  to  said 
MotionB. 

The  redtals  in  yonr  office  letter  of  November,  1890,  show  the  action 
of  yoor  office  of  Jane  5, 1878,  to  have  been  in  accordance  with  the  then 
existing  regolations,  but,  in  view  of  the  act  of  Febroary  28, 1891  {supra)  j 
and  the  fact  that  the  State  selected  indemnity  for  the  tract  in  section 
sixteen,  I  see  no  reason  why  the  selection  so  made  may  not  now  be  ap- 
proved (provided  there  aro  no  conflicting  interests),  and  claimant 
awarded  the  land  in  place,  nx>on  which  his  improvements  aro  sitaated 
and  whero  he  has  lived  since  1875. 

Since  the  selection  made  by  the  State  was  eliminated  from  approved 
list  No.  2,  by  reason  of  your  action  in  holding  the  entry  for  cancellation, 
to  the  extent  of  the  tract  in  section  sixteen,  the  proper  aatiiorities  of 
the  State  shonld  now  be  advised  of  their  right  to  indemnity.  They 
should  also  be  requested  to  elect  whether  they  wiU  adhero  to  their  claim 
for  indemnity,  or  claim  the  land  in  place.  If  the  State  refuses  to  take 
indemiiitjy,  the  Judgment  of  cancellation  will  stand. 


MHJTABT  BBSBBVATI017— act  OP  JITLT  5,  1884. 

James  A.  Habdin. 

Ihe  aot  of  Jnly  6^  1884,  does  not  aathorize  the  President  to  restore  an  ahandoned 
mflitary  reservation  to  the  pnhUo  domain  for  settlement  and  entry  under  the 
general  land  laws. 

Tile  provisions  of  said  aot  do  not  proteot  a  desert  land  entry  made  while  the  land 
was  resenred  for  miUtary  purposes. 

Departmental  decision  of  March  14, 1890, 10  L.  D.,  313,  recalled  and  revoked. 

Acting  Seeretarff  OhandUr  to  the  Oammissumer  of  the  Oeneral  Land  Offlcej 

March  9y  1892. 

I  am  in  receipt  of  your  letter  of  February  18, 1892,  and  the  papers 
transmitted  therewith,  relative  to  the  desert  land  entry  (So.  122),  made 
August  27, 1877,  by  James  A.  Hardin,  at  Carson  Oity  land  district, 
Kevada. 

It  appears  that  a  hay  reservation  was  estabUshed  at  Oamp  McDer- 
mitt,  on  unsurveyed  land,  in  said  land  district,  by  executive  order  of 
September  3, 1867,  which  was  extended  by  orders  of  October  4,  1870, 
and  November  22, 1878. 
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On  December  14, 1888,  by  your  letter  of  that  date  to  the  local  offi- 
cers, you  hdd  said  entry  for  cancellation  because  the  same  was  made 
subsequent  to  the  establishment  of  said  reservation. 

An  appeal  was  taken  to  this  Department,  and  your  decision  waa 
modified  by  departmental  decision  of  March  14, 1890  (James  A.  Hardin, 
10  L.  D.,  313). 

In  that  decision  it  is  stated, — ^^  that  this  hay  reservation  was  restored 

to  the  public  domain  December  1, 1886,  by  executive  order  under  an 
act  of  Congress  approved  July  5, 1884  (23  Stat.,  103)."  Said  decision 
was  mainly  based  upon  this  statement,  which  was  taken  from  your  let- 
ter of  December  14, 1888,  and  was  accepted  as  literally  true,  for  it  is 
stated  in  said  decision  (page  315)  that  the  entry  was  clearly  illegal  in 
its  inception  because  within  the  limits  of  a  government  reservation,  and 
could  not  be  allowed  so  long  as  said  reservation  continued,  but  as  it 
had  been  abandoned,  the  rights  and  equities  of  the  entryman  could  be 
protected. 
The  first  section  of  the  act  of  July  5, 1884,  provides. 

That  whenever,  in  the  opinion  of  the  President  of  the  United  States,  the  lands,  or 
any  portion  of  them,  inolnded  within  the  limits  of  any  military  reservation  heretofore 
or  hereafter  declared,  have  become  or  shaU  become  nseless  for  military  purposes,  he 
■hall  cause  the  same  or  so  much  thereof  as  he  may  designate,  to  be  placed  onder  the 
control  of  the  Secretary  of  the  Interior  for  disposition  as  hereinafter  provided,  and 
shall  cause  to  be  filed  with  the  Secretary  of  the  Interior  a  notice  thereof. 

The  second  section  of  said  act  authorized  the  survey  and  disposal  of 
said  lands  ^^  at  public  sale,"  in  the  manner  and  under  the  conditions 
therein  provided.  Under  the  authority  of  said  act  the  President 
ordered  said  reservation  to  be  placed  under  the  control  of  the  Secretary 
of  the  Interior  for  such  disposaL    (Land  Office  Report  1887,  page  229.) 

It  will  be  seen  that  said  act  does  not  authorize  the  President  to  re- 
store said  reservation  to  the  public  domain  for  settlement  and  entry 
under  the  land  laws,  and  it  never  has  been  so  restored^ 

As  it  does  not  appear  that  the  applicant  is  a  settler  upon  said  land 
"for  the  purpose  of  securing  a  home,"  his  rights  are  not  preserved  by 
the  proviso  to  the  second  section  of  said  act. 

Inasmuch  as  said  entry  was  allowed  without  authority  of  law,  and 
upon  land  not  subject  to  entry,  and  as  Hardin's  case  does  not  come 
within  the  exceptional  classes  protected  by  s£ttd  act,  his  entry  must  be 
canceled. 

On  March  14, 1890,  when  the  former  departmental  decision  in  this 
case  was  rendered  (10  L.  D.,  313),  there  was  also  rendered  a  similar 
departmental  decision  in  the  case  of  Bbenezer  Pell  (unreported),  in 
which  like  principles  were  involved.  This  latter  decision  was  revoked 
and  annulled  by  this  Department  by  a  later  decision  in  the  case  of  said 
Bbenezer  Pell,  rendered  September  29, 1891  (unreported). 

Inasmuch  as  Pell  made  desert  laud  entry  upon  the  same  reservation 
on  December  3, 1877,  and  the  facts  and  principles  involved  in  his  case 
and  the  present  one,  are  substantially  of  the  same  character^  the  later 
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decisiou  in  his  case  had  the  effect  of  oyerruling  the  fonner  decision  in 
this  case. 

The  departmental  decision  in  this  case  of  March  14, 1890,  being  based 
npon  an  error,  is  revoked  and  anmiUed,  and  your  judgment  of  Decem- 
ber 14, 1888,  is  affirmed. 

OKLAHOMA  LAND^-IKDIAN  ALLOTMENT. 

KlELS  ESPEBSON. 

Lands  wltMn  the  oeded  territory  in  Oklahoma  are  not  within  the  proyisions  of  the 
aUotment  act  of  1887,  but  an  allotment  of  such  land  made  for  the  protection  of 
the  Indiana'  impioTementB  serves  to  except  the  land  covered  thereby  from  settle- 
ment and  entry. 

First  As8ist€mt  Secretary  Ohandler  to  the  Commissioner  of  the  Oeneral 

Lcmd  Office^  Ma/roh  lOy  1892. 

I  have  considered  the  appeal  of  Fiels  Esperson  from  the  decision  of 
your  office  dated  November  14, 1890,  affirming  the  action  of  the  local 
officers  at  Ejngfisher,  Oklahoma  Territory,  rejecting  his  homestead  ap- 
plication for  the  SE  ^  of  section  4,  T.  12  K,  E.  7  W.,  L  M.,  so  far  as  the 
same  covers  the  NE  ^  of  the  SE  ^  of  said  section,  because  the  same 
conflicts  with  an  Indian  allotment  in  favor  of  Johanna  Hauser,  minor 
child  of  Herman  Hauser,  under  the  act  of  Congress  approved  February 
8, 1887  (24  Stat.,  388). 

The  appeal  firom  the  local  office  alleges  that  at  the  date  of  the  settle- 
ment of  said  appellant,  said  Indian  aUotment  was  unsurveyed  and  had 
no  marks  of  settlement,  or  occupation  thereon;  that  said  land  was  al- 
lotted to  said  Indian  without  authority  of  law,  and  that  said  allotment 
was  fhiudulent  and  void  because  the  Indian  aUotment  affidavit  made 
by  Herman  Hauser  falsely  stated  that  he  had  made  settlement  upon 
said  KB  4  of  the  said  SE  i,  when  as  a  matter  of  &ct  after  12  o'clock 
noon  of  April  22, 1889,  the  tract  was  solely  occupied  by  the  said  appel- 
lant. 

It  appears  that  said  ISTE  ^  of  the  SE  ^  of  said  section  was  allotted  to 
Johanna  Hauser,  a  minor,  under  section  4  of  said  act  of  February  8, 
1887,  in  compliance  with  express  directions  of  the  Secretary  dated  April 
10  and  15, 1889  (Ind.  Div.  Record,  Yol.  69,  pp.  343-^76),  to  the  Indian 
agent  at  the  Gheyenne  and  Arapahoe  agency,  and  you  state  that  said 
aUotment  was  made  on  or  before  AprU  22, 1889,  prior  to  which  time  no 
vaUd  claims  of  settlers  could  attach  to  the  land )  that  you  concur  with 
the  view  of  the  Indian  Office  that  the  Department  undoubtedly  con- 
templated the  assignment  to  each  of  the  Indians  referred  to  in  said  di- 
rections of  the  Secretary,  as  settled  in  Oklahoma  several  years  prior  to  the 
opening  of  the  same  to  settlement,  the  fiiU  quantity  of  land  aUowed  to  In- 
dians under  said  aUotment  act;  that  it  is  immaterial  whether  the  tract 
daimed  by  said  minor  was  actuaUy  improved  or  cultivated  or  not,  as 
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Blie  was  entitled  to  the  amount  allotted,  and  that  said  tract  was  se- 
lected and  officially  designated  for  her  in  dne  time,  and  you  held  that 
ux>on  the  known  facts  the  application  for  a  hearing  upon  contest  must 
be  denied. 

In  his  appeal  from  your  decision,  Mr.  Esperson  alleges  substantially 
the  same  errors  as  in  his  apx)eal  from  the  decision  of  the  local  officers. 
It  is  manifest  that  the  land  in  question  was  allotted  to  said  minor 
und^r  the  express  direction  of  the  Department,  as  above  set  forth, 
prior  to  the  opening  of  the  land  to  settlement  and  entry  on  April  22, 
1889.  It  is  no  answer  to  say,  even  if  it  be  true,  that  there  were  no  im- 
provements or  residence  upon  this  particular  tract,  for,  under  the  law, 
the  infant  minor  child  is  not  required  to  live  upon  the  land  allotted. 
It  is  conceded  that  as  a  general  rule,  lands  within  the  ceded  territory 
in  Oklahoma  cannot  be  allotted  under  section  4  of  the  general  allotment 
act  (See  13  L.  D.,  310),  but  under  the  peculiar  circumstances,  as  ascer- 
tained by  the  Office  of  Indian  Affairs,  showing  that  said  Hauser  entered 
upon  atract  justacrosstheline  eastfrom  the  Cheyenne  and  Arapahoe  In- 
dian Eeservation,  and  improved  the  same,  the  Department  allowed  said 
allotment  to  be  made,  which  served  to  except  the  land  from  settlement 
and  entry  by  any  other  x)er8on« 

There  does  not  appear  to  be  any  error  in  your  decision,  and  the  same 
is  accordingly  affirmed. 


BEPATMJBNT-STATUTOBT  BB8TBICTION& 

Bdwabd  a.  Tovkba« 

Where  the  reoeiver  fiailB  to  account  for  the  porohase-mon^  paid  for  land,  and  the 
entryman  pays  therefor  a  second  time,  there  is  no  statntory  authority  for  the 
repayment  of  the  money  thos  wrongftiUy  appropriated. 

First  AmiUmt  Secretary  Ohandler  to  the  Oammissioner  of  the  General 

Lwnd  Offlocj  March  11, 1892. 

On  January  21, 1891,  resident  counsel  for  Edward  A.  Tovrea  filed 
in  your  office,  an  affidavit  made  by  said  Tovrea  setting  out  that  on  No- 
vember 14, 1889,  he  made  final  proof  under  the  desert  land  act  for  the 
ITW.  i  and  NW.  i  of  SW.  J,  Sec.  27,  T.  1  S.,  E.  6  W.,  Tucson,  Arizona; 
that  he  ^^  forwarded  said  proofs,  together  with  two  hundred  dollars  ^  to 
one  Smith,  the  then  receiver  of  public  moneys  at  Tucson;  that  he  re- 
ceived no  receipt  for  said  payment;  that  Smith  wrongfdlly  appropri- 
ated the  same  to  his  own  use  and  that  he  subsequently  to  wit,  February 
17, 1891,  paid  a  like  amount  (|200)  as  purchase  money  for  said  land. 

Along  with  said  affidavit  was  filed  Tovrea's  application  for  the  re- 
payment of  the  two  hundred  dollars  so  misappropriated  by  the  said 
receiver. 

By  letter  dated  January  24, 1891,  you  denied  this  application* 
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Ooimsel  moved  a  review  of  fhis  action,  which  motion  being  denied  by 
TOUT  letter  of  March  6, 1891,  an  appeal  was  taken  here. 

It  may  be  tme  that  the  government  shonld  be  holden  to  Mr.  Tovrea 
for  the  two  hundred  dollars  which  he  had  paid  to  Mr.  Smith  on  the 
ground  that  he  received  the  money  in  his  official  capacity  of  receiver 
of  pnblic  moneys,  as  the  agent  of  the  government,  and  it  has  sned  him 
npon  his  bond  to  recover  the  same.  Had  Mr.  Tovrea  refused  to  pay 
the  second  two  hundred  dollars,  he  might  have  been  entitled  to  a 
patent  for  his  land  under  the  rule  laid  down  in  the  case  of  Andrew  J. 
Preston,  14  L.  D.,  200,  yet  repayment  can  not  be  made  him  in  this  pro- 
ceeding npon  the  statement  of  facts  here  presented. 

The  Secretary  of  the  Interior  is  only  authorized  to  repay  money  when 
it  appears : — 

1st,  That  a  tract  of  land  has  been  erroneously  sold  by  the'  United 
States  and  the  sale  can  not  be  confirmed.    (Section  2362.) 

2d,  Where  entries  are  canceled  for  conflict. 

3d,  Or  from  any  cause  the  entry  has  been  erroneously  allowed  and 
can  not  be  confirmed.  (Section  2,  of  the  act  of  June  16, 1880, 21  Stats., 
287.) 

The  applicant  in  this  case  does  not  bring  himself  within  either  of  the 
conditions  here  laid  down,  for  his  entry  could  be,  and  has  been  con- 
firmed, hence  this  department  has  no  jurisdiction  to  entertain  the  ap- 
plication  and  it  must  therefore  be  denied. 


batlboad  gbaitiv-pbe-emptiok  itlino— act  of  mabch  8,  1887. 
Union  Pacifio  By.  Co.  bt  ajl.  v.  MoEinlet. 

An  nnezplred  pxe-6iiiptioi&  filing  existing  at  date  of  definite  location  excepts  the 

land  covered  thereby  from  the  operation  of  the  grant. 
The  second  proviso  to  section  5,  act  of  March  3,  XSSI,  applies  only  to  lands  which  at 

the  date  of  the  act,  had  been  settled  npon  subsequent  to  December  2, 1882,  by 

parties  claiming  in  good  faith  a  right  to  enter  the  same  under  the  settlement  laws. 
A  bona  fide  purchaser  from  a  railroad  company,  or  one  taking  under  such  purchase, 

who  has  sold  and  tranbferred  the  land,  may  perfect  title  under  section  5  of  said 

act,  where  the  claim  of  the  company  fails. 

Acting  Beoretarff  Ohtmdler  to  the  Oammissianer  of  the  Oeneral  Ltmd 

Offlooj  March  llj  1892. 

The  SB.  \  of  Sea  9,  T.  7  K,  B.  69  W.,  Denver,  Colorado,  is  within 
the  twenty  mile  or  granted  limits  of  the  XJnion  Pacifle  Bailway  Com- 
pany.   This  company  filed  its  map  of  definite  location  Angnst  20, 1869. 

This  tract  was  excepted  from  the  grant  by  the  pre-emption  filing  of 
John  M.  Beck,  made  December  19, 1866. 

For  some  reason  not  apparent  of  record,  this  land  was  always  con- 
sidered as  belonging  to  the  railroad  company.  In  this  belief  William 
MeKinlegri  on  September  9, 1886,  pnxchased  the  land  in  oantroversy, 
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with  another  qnarter-seotioii  from  one  Thomas  Oonnelly,  for  the  sum  of 
iiySOOy  paying  ilSOO  in  cash  and  giving  deed  of  tmst  to  secure  the 
balance  dne.  Connelly  had  derived  his  title  from  the  said  company. 
McEanley  cnltivated  the  tract  described  for  about  a  year,  and  then  sold 
the  west  half  of  it  to  Jerry  E.  Lamb  and  tiie  east  half  to  Edward 
McGabe.  Jerry  Lamb  subsequently  sold  his  half  to  Henry  G.  Lamb; 
the  latter  and  Edward  McOabe  are  now  in  possession  of  the  same  un- 
der their  titles  so  derived. 

McKinley  executed  warranty  deeds,  receiving  no  cash  payment,  but 
deeds  of  trust  from  his  grantees,  providing  for  payment  within  twelve 
years  from  date  of  conveyance. 

March  9, 1889,  Henry  Lamb  applied  to  make  pre-emption  filing  for 
the  west  half  of  said  tract. 

August  29, 1889,  McCabe  made  similar  application  for  the  east  hall 

Both  applications  were  rejected,  and  both  parties  apx>ealed. 

These  applications  were  rejected  because  the  land  was  in  an  odd  sec- 
tion, within  the  limits  of  the  grant  to  the  railroad,  and  because  one 
Woodworth  had  before  applied  to  make  homestead  entry  for  the  same 
land,  which  was  rejected,  and  from  the  rejection  of  which  he  had  ap- 
pealed, and  his  appeal  was  still  pending. 

Jnne  7, 1889,  McEinley  applied  to  purchase  said  tract  under  the  5th 
section  of  the  act  of  March  3, 1887  (24  Stat.,  556),  which  provides  as 
follows  : 

That  where  any  said  company  shaU  have  sold  to  oiticens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  snch  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  nse  of  snoh  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminoos  with  the  oonstmcted 
parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted  from  the 
operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide  purchaser 
thereof  from  said  company  to  make  payment  to  the  United  States  for  said  lands  at  the 
ordinary  government  price  for  like  lands,  and  thereupon  patents  shaU  issue  therefor 
to  the  said  bona  fide  purohaser,  his  heirs  or  assigns :  Provided,  That  aU  lands  shall  be 
excepted  from  the  provisions  of  this  section  which  at  the  date  of  such  sales  were  in 
the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emption  or  homestead 
laws  of  the  United  States,  and  whose  claims  and  occupation  have  not  since  been  vol- 
untarily abandoned,  as  to  which  excepted  lands  the  said  pre-emption  and  homestead 
claimants  shaU  be  permitted  to  perfect  their  proofr  and  entries  and  receive  patents 
therefor:  Provided  further,  That  this  section  shaU  not  apply  to  lands  settled  upon  sub> 
sequent  to  the  first  day  of  December,  eighteen  hundred  and  eighty-two,  by  persons 
claiming  to  enter  the  same  under  the  settlement  laws  of  the  United  States,  as  to 
which  lands  the  parties  claiming  the  same  as  aforesaid  shaU  be  entitled  to  prove  up 
and  enter  as  in  other  like  cases. 

Ifotice  was  given  to  all  parties  in  interest  that  he  would  submit  his 
porooi  in  support  of  said  application  on  July  25,  1889.  At  this  hearing 
Lamb  and  McOabe  appeared  and  protested.  Woodworth  and  the  rail- 
way company  made  de&ult. 

The  local  oflcers  transmitted  the  evidence  and  record  without  recom- 
mendation, stating  <^  that  inasmuch  as  we  are  without  information  as  to 
whether  or  not  the  claim  of  the  railway  company  to  this  tract  has  been 
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elimiiiated,  we  will  submit  the  case  to  the  Department  that  this  ques- 
tion may  be  deteimined." 

McCabe  and  Lamb  appealed,  and  you,  by  your  decision  of  June  7, 
1890,  rejected  the  application  of  MoKiiiley  to  purchase.  You  also  re- 
jected the  application  of  Woodworth  to  make  homestead  entry,  and 
held  that  the  land  was  excepted  ftom  the  grant  to  the  company  by  the 
filing  of  Beck,  and  allowed  McCabe  and  Lamb's  applications  to  make 
pre-emption  filing  for  the  land.  Subsequently,  on  December  27, 1890, 
by  your  decision  of  that  date,  you  modified  the  decision  of  June  7,  by 
rejecting  the  applications  of  said  McCabe  and  Lamb  to  make  pre-emp- 
tion filing  for  the  tract  in  controversy,  but  held  that  they,  being  the 
present  owners  and  occupants  of  the  land,  are  primarily  entitled  to 
purchase  under  the  act  before  cited ;  but,  inasmuch  as  they  had  re- 
fused to  avail  themselves  of  this  right,  the  application  of  McEanley 
should  be  allowed.  From  this  decision  McCabe,  Lamb,  and  the  rail- 
road company  have  appealed,  the  latter  only  from  so  much  of  your  de- 
cision as  holds  the  land  to  have  been  excepted  from  the  grant  to  the 
company. 

In  r^ard  to  the  appeal  of  the  railroad  company,  it  is  only  necessary 
to  say  that  this  Department  has  repeatedly  held  that  an  unexpired 
pre-emption  filing,  existing  at  date  of  the  definite  location  of  the  line 
of  the  road,  excepts  the  land  covered  thereby  from  the  operation  of  the 
grant. 

The  filing  of  Beck,  made  December  19,  1866,  alleging  settlement 
December  10,  of  the  same  year,  was  ux>on  unoffered  land,  and  had  not 
expired  August  20, 1869,  when  the  company  filed  its  map  of  definite 
location  opposite  the  land  in  controversy.  The  claim  of  the  oomi>any 
must,  therefore,  be  rejected. 

No  extended  discussion  is  necessary  to  show  that  the  applications  of 
McCabe  and  Lamb  to  claim  this  laud  under  the  pre-emption  laws  were 
properly  denied. 

They  were  made  subsequent  to  the  act  of  March  3, 1887,  and,  in  the 
ease  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Bailway  Com- . 
pany  (11 L.  D.,  607),  it  was  correctly  held  that  tiie  seoond  proviso  to 
said  act  applies  only  to  ^^  tiie  case  of  lands  which,  at  the  date  of  the  pas- 
sage of  the  act,  had  been  settled  upon  subsequent  to  December  1, 1882, 
by  parties  claiming  in  good  futh  a  right  to  enter  the  same  under  the 
settlement  laws." 

There  are  no  such  parties  in  the  record  before  me.  McCabe  and  Lamb 
never  claimed  under  any  of  the  settlement  laws  prior  to  the  passage  oi 
the  said  act  On  the  contrary,  until  the  filing  of  their  applications, 
which  was  subsequent  to  the  date  of  the  act,  they  were  daiming  through 
conveyances  from  the  railway  company. 

The  only  remaining  question  to  be  determined  is,  the  right  of  Mo- 
Kinlqr  to  the  remedy  provided  by  said  act. 

Section  6  of  tliis  act  was  intended  to  protect  bona  flde  pniehasera 


240  DECIBI0K8  RELATING  TO  THE   PUBLIC   LANDS. 

from  the  railroad  company — ^that  is,  parties  claiming  title  throngh  the 
grant  to  the  company.  It  was  a  provision  through  which  the  title  so 
obtained  conld  b6  pcnfected.  The  right  to  purchase  from  the  govern- 
ment depended  upon  a  purchase  in  good  faith  from  the  company,  and 
only  those  who  had  so  purchased  could  avail  themselves  of  this  remedy. 
Unquestionably,  MoOabe  and  Lamb  could  have  purchased  under  this 
section,  if  they  had  so  desired,  but  they  are  not  here  asking  that  privi- 
lege.   (UL.  D.,  229). 

On  the  contrary,  the  undisputed  evidence  at  the  hearing  shows  that 
McKinley,  some  days  prior  to  his  application  (on  the  14th  or  15th  of 
May,  1889,)  went  to  them  and  endeavored  to  persuade  them  to  apply 
under  this  act,  he  offering  to  pay  all  the  expenses  and  the  government 
price  of  the  land.  They  declined  to  do  this,  but  chose  rather  to  attempt 
to  procure  title  from  the  government  under  the  pre-emption  law.  Their 
purpose  is  obvious,  for,  if  they  should  succeed,  they  could  defeat  the 
foreclosure  of  the  deed  of  trust  to  McKinley  by  showing  that  the  note, 
it  was  given  to  secure,  was  without  consideralion,  McKinley's  title  to 
the  land  having  failed. 

This  Department  is  now  asked  to  lend  its  sanction  and  aid  to  the  ao- 
complishment  of  this  purpose. 

I  think  the  statute  clearly  contemplates  that  any  hana  flde  purchaser 
may  be  entitled  to  the  remedy  provided,  for  in  terms,  it  says,  that  upon 
a  prox)er  showing  and  payment  of  the  government  price  for  the  land, 
^'patents  shall  issue  tiierefor  to  the  bona  flde  purchaser,  his  heirs  or 
assigns.^ 

This  construction  is  substantially  held  in  the  case  of  Samuel  L.  Camx>- 
bell  (8  L.  D.,  27),  where  it  is  said  that  in  such  an  application  it  must  be 
shown,  inter  alia:  <<That  it  was  sold  by  the  company  to  the  applicant, 
or  one  under  whom  he  claims,  as  a  part  of  the  grant." 

Oonnelly,  firom  whom  McKinley  purchased,  would  have  been  entitled 
to  this  remedy,  and  title  so  perfected  in  him  would  inure  to  the  benefit 
of  his  grantees  and  those  claiming  under  him.  So  the  granting  of  the 
application  of  McKinley  will  perfect  the  title  in  McCabe  and  Lamb,  and 
place  them  just  where  they  would  have  been  had  the  title  been  in  the 
railroad  company.  This  is  all  that  the  statute  was  designed  to  do,  and 
Lamb  and  McOabe  can  have  no  grounds  of  complaint,  for,  by  his  act 
and  at  his  own  expense,  McEjnley  will  have  secured  to  his  grantees 
just  what  they  bargained  for— namely :  a  perfect  title  to  the  land  they 
purchased,  and  so  fdlfill  the  covenants  in  his  deeds. 

The  application  of  MoEinley  will  be  aUowedi  and  your  decision  ib 
accordingly  affiimedi 
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HOMBSTEAD  ENTRT-BESIDBNCE-MARRnSB  WOMAN. 

Obphli  J.  Simons. 

A  married  woman  can  not  legally  maintain  separate  residence  from  her  hnsband,  and 
secore  title  nnder  tiie  homestead  law  by  yirtae  of  such  residence. 

First  Assistaait  Secretary  (Jhandler  to  the  Oommissioner  of  the  General 

Land  Office^  March  12^  1892. 

I  have  considered  the  appeal  of  Mrs.  Orphia  J.  Simons  (nee  Flouton) 
from  your  decision  of  February  10, 1891  holding  for  cancellation  her 
homestead  entry  for  lots  1,  2  and  3,  Sec.  12,  T.  141  F.,  E.  81  W.,  Bis- 
marck, North  Dakota,  land  district 

She  made  said  entry  April  26, 1883,  and  pursuant  to  notice  on  April 
26,  1890,  offered  her  final  proof  in  support  thereof.  It  appears  from  her 
affidavit  that  she  was  married  to  Francis  E.  Simons  on  June  17, 1883.  He 
had  made  a  homestead  entry  in  December,  1882  on  land  in  Sec.  18,  T. 
141  N.,  E.  80  W.  Their  lands  were  about  a  half  mile  distant  from  each 
other.  Simons  maintained  his  residence  on  his  tract,  and  in  July,  1889, 
made  final  proof  and  received  final  certificate.  When  Mrs.  Simons 
offered  her  proof  it  was  r^ected  by  the  local  officers  because  she  could 
not,  in  law,  maintain  a  separate  residence  from  her  husband,  they  not 
being  separated,  and  she  not  having  been  deserted  by  her  husband. 
She  appealed  from  this  ruling,  and  your  office,  on  February  10, 1891, 
affirmed  the  same.  She  again  appealed,  and  evidently  prepared  the 
appeal  herself.  It  consists  mostly  of  new  statements  supplemental  to 
her  final  proof,  is  sworn  to,  and  she  has  procured  an  attorney  to  appear 
for  her,  who  also  signs  the  appeal. 

She  states  in  her  final  proof,  and  repeats  substantially  in  her  appeal 
that  ^^  According  to  a  marriage  agreement  entered  into  on  the  17t1i  of 
June,  1883,  the  day  of  our  marriage,  between  Francis  E.  Simons  and 
myself,  we  were  each  to  maintain  a  separate  residence  on  our  respective 
homesteads  during  our  natural  lives,"  etc.  Each  was  to  control  their 
own  land,  etc.  In  her  appeal  she  says  they  were  told  by  the  receiver 
at  Bismarck  that  they  could  receive  patents  if  "  we  each  presented 
proof  of  continued  residence  and  cultivation  for  five  years."  She  also 
claims  patent  to  the  land  as  the  ^'  head  of  a  family  consisting  of  my  aged 
parents  and  myself,"  and  declares  she  has  had  no  lawful  residence  on 
her  husband's  homestead.  She  also  insists  that  she  have  patent  for  lots 
2  and  3  as  an  additional  homestead  to  her  husband's  land.  She  says 
the  river  has  washed  away  a  portion  of  their  lands,  and  if  lots  2  and  3 
were  added  to  her  husband's  land  it  would  not  exceed  one  hundred  and 
sixty  acres.  She  claims  many  things  in  her  paper  unnecessary  to 
refer  to. 

After  their  marriage  she  lived  at  her  husband's  house  until  Septem- 
ber 20, 1883,  when  she  says  she  ^'  abandoned  her  husband's  residence," 
14561— TOL  14 ^16 
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and  moved  onto  her  own  land.  Thns  she  lived  with  her  hnsband  from 
June  17  to  September  20, 1883,  in  disregard  of  her  contract.  She  had 
never  settled  on  her  homestead  while  unmarried. 

It  has  been  held  for  many  years  that  a  ^^  deserted  wife^  could  make 
homestead  entry.  But  it  was  said  in  Porter  v.  Maxfleld  (5  L.  D.,  42) 
that  the  fact  of  marriage  being  established,  and  the  wife  ^'  having  set 
up  the  plea  of  desertion,  it  rests  ux>on  her  to  show  such  fsict  affirma- 
tively.'' This  rule  has  been  foUowed.  (See  9  L.  D.,  186;  10  L.  D.,  627, 
and  cases  there  cited.)  But  a  husband  and  wife  cannot  enter  into  an 
agreement  to  evade  the  law,  and  thereby  acquire  rights.  So  far  as  liv- 
ing separate  and  apart  during  their  natural  lives  is  concerned,  it  may 
be  said  such  a  contract  would  be  against  public  policy,  and  if  it  were 
plead  in  bar  of  an  action  for  necessaries  furnished  the  wife,  no  court 
would  regard  it.  So  far  as  asking  patent  for  the  land  as  an  additional 
entry  to  the  entry  of  her  husband,  it  is  sufficient  to  say  one  person  can- 
not make  an  additional  homestead  entirely  based  upon  the  homestead 
of  another. 

Your  decision  is  affirmed. 


TIMBER  CULTURE  ENTRT-SEGREOATIOK-PRTVATE  ENTRY. 

Henry  Milne. 

The  segregation  of  land  effected  by  a  timber  culture  entry  is  not  defeated  by  the 
failure  of  the  local  officers  to  note  such  entry  of  record ;  and  a  private  entry 
of  land  thus  reserved  cannot  be  properly  allowed. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  12^  1892. 

On  December  18, 1885,  Henry  Milne  made  private  cash  entry  for  the 
E.  J  of  the  NW.  i,  the  E.  J  of  the  8W.  J,  and  the  E.  J,  of  Sec.  14,  T.  10 
S.,  E.  24  E.,  Boswell  land  district.  New  Mexico. 

The  tract  was  [apparently]  subject  to  private  entry,  having  been  in- 
cluded in  a  list  of  lands  offered  at  public  sale,  in  accordance  with  prior 
executive  proclamation,  on  August  20, 1870. 

Two  months  prior  to  Millie's  entry,  one  James  R.  Cunningham  had 
made  timberculture  entry  for  the  8E.  J  of  the  SW.  i,  8  J  of  the  SE.  J, 
and  the  NB.  J  of  the  SE.  J,  of  said  Sec.  14 — ^including  one  hundred  and 
sixty  of  the  four  hundred  and  eighty  acres  above  referred  to  as  being 
afterwards  entered  by  said  Milne. 

On  June  24, 1890,  you  held  Milne's  entry  for  cancellation  as  to  the 
portion  of  his  entry  in  conflict  with  that  of  Cunningham. 

He  appeals  from  your  action  on  the  ground  that  his  entry  was  made 
in  good  faith,  and  with  the  consent  and  approval  of  the  land  officers  at 
Las  Cruces;  that  the  records  of  the  local  office  did  not  show  that  Oun- 
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ningham  nor  any  one  else  had  entered  the  tract ;  that  the  neglect  of  the 
local  officers  to  note  upon  their  proper  recordist  the  adyerse  claim  of 
Onnningham  oaght  not  to  be  allowed  to  work  to  his  prejudice;  that  he 
has  made  valaable  improvements  upon  the  land,  so  that  much  hardship 
and  loss  will  result  from  the  cancellation  of  the  entry;  and  further- 
more— 

That  the  entry  of  Jamee  B.  Canninghiun,  with  which  hie  said  entry  Ib  aUeged  to 
be  in  confliot,  was  not  and  Ib  not  a  bona  fide  entry,  the  said  Cnnningham  never  hay- 
ing made  or  in  any  way  attempted  to  make  any  improYementa  on  the  said  tracts  or 
in  any  way  complied  or  attempted  to  comply  with  the  law  in  regard  to  timber-cnl- 
inie  entriee. 

Corroborating  affidavits  of  two  witnesses  are  filed,  stating  ^<  that  said 
tract  has  never  been,  in*  whole  or  in  part,  broken,  plowed,  or  planted, 
by  James  E.  Onnningham,  or  any  other  person  ....  to  the  pres- 
ent time.'' 

Winfield  S.  Oobean,  register,  and  Frank  Lesnet,  receiver,  at  the  date 
of  the  appeal — successors  to  the  register  and  receiver  at  the  date  of 
Cunningham's  entry,  and  having  in  charge  the  books  of  the  office— -cer- 
tify that  the  official  plat  on  file  in  the  office  shows  the  cash  entries  of 
Milne  for  certain  tracts — 

Bat  fails  to  show  at  this  time  any  record  of  any  kind,  other  than  the  entries  aboTc 
noted ;  nor  are  there  any  erasures  or  other  eyidences  on  said  plat  that  would  lead 
to  the  belief  that  any  other  entry  had  ever  been  made  on  said  tracts. 

That  Cunningham  made  the  timber-culture  entry,  upon  the  date  here- 
inbefore set  forth,  is  unquestionable,  for  the  original  entry  papers  are 
on  file  in  the  record  now  before  the  Department,  and  the  tract-books  of 
your  office  show  the  same;  and  on  December  20, 1890,  you  directed  the 
local  officers  to  x)ost  said  entry — so  that  it  is  now  a  matter  of  record 
upon  their  books. 

The  first  question  calling  for  consideration  is,  whether  Cunningham's 
entry,  although  not  noted  ui>on  the  books  of  the  local  office  on  Decem- 
ber 18, 1885,  had  segregated  the  tract  from  the  public  domain,  so  that 
Milne's  later  entry  of  the  same  must  be  regarded  as  having  been  im- 
properly allowed. 

I  fail  to  find  any  reported  case  that  is  in  all  resx)ects  parallel  to  the 
one  now  under  consideration;  but  there  are  many  which  illustrate  the 
principle  which  should  govern  therein,  and  indicate  with  sufficient 
clearness  the  only  doctrine  that  can  consistently  be  maintained. 

John  C.  Irwin  (6  L.  D.,  586,)  made  timber-culture  entry  of  a  certain 
tract  in  Oalifomia,  which  you  held  invalid  because  of  being  within  a 
section  that  had,  by  executive  order  of  January  23, 1866,  been  reserved 
and  set  apart  for  military  purposes.  He  appealed,  on  the  grounds  that 
no  plat  or  record  of  the  local  land  office  showed  the  land  to  be  inside  of 
said  military  reservation;  that  the  register  reported  that  the  records  of 
his  office  showed  no  such  reservation;  that  the  land  had  never  been 
used  as  a  part  of  said  reservation;  that  no  objection  was  made  by  the 
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local  officers  to  said  entry;  and  that  large  sums  of  money  had  been 
expended  in  coltiyating  and  improving  said  land.  The  Department 
held  that  the  tract, 

Having  been  reseryed  for  public  use  by  competent  autborityy  the  fact  that  such 
reservation  was  not  shown  by  the  records  of  the  local  land  office,  and  in  consequence 
thereof  was  entered  and  a  large  expense  inoorred  thereon  by  the  entrsnman,  can  not 
make  snch  entry  legal,  nor  empower  the  land  department  to  dispose  of  snch  reserved 
land. 

In  the  case  of  Linville  v.  Olearwaters  (10  L.  D.,  59),  the  Department 
held  (to  quote  f^om  the  syllabus) : 

A  homestead  entry  made  on  land  covered  by  the  prior  timber  cnltnre  entry  of  an- 
other not  of  record,  and  under  which  no  right  of  possession  was  asserted  or  acts  in 
compliance  with  law  performed,  is  good  as  against  every  one,  except  the  timber-cul- 
ture entryman,  and  the  right  of  a  third  party  to  contest  said  timber-culture  entry  is 
excluded  thereby. 

In  the  case  at  bar,  when  the  timber-culture  entryman,  Ounningham, 
made  the  requisite  preliminary  affidavits  (showing  his  own  qualifica- 
tions, the  non-mineral  character  of  the  tract,  &c.),  paid  the  fees  and 
commissions,  and  received  the  receiver's  receipt,  the  tract  was  "re- 
served by  competent  authority '^ — ^that  is,  by  virtue  of  the  timber-culture 
law — even  though  no  record  of  the  local  office  showed  it  to  be  so  re- 
served. Milne's  private  cash  entry  was  "  made  on  land  covered  by  the 
prior  timber-culture  of  another,  not  of  record,  and  under  which  no  right 
of  possession  was  asserted  or  acts  in  compliance  with  law  performed," 
and  in  accordance  with  the  above  ruling  his  entry  would  be  "  good  as 
against  any  one  except  the  timber-culture  entryman." 

In  my  opinion  the  entry  of  Ounningham,  although  not  noted  on  the 
Iract-books  of  the  local  office,  segregated  the  tract  from  the  public  do- 
main, and  hence,  Milne's  entry  was  improperly  allowed.  It  was  com- 
pleted so  far  as  Cunningham  was  concerned,  when  he  made  the  proper 
affidavit  and  paid  the  fees.  When  the  entryman  has  done  all  that  the 
law  requires  of  him,  no  neglect  on  the  part  of  the  register  and  receiver 
to  properly  note  the  entry  on  the  tract  books  should  be  held  to  work  a 
forfeiture  of  his  rights. 

I  see  no  reason,  however,  why  Mr.  Milne  might  not  institute  contest 
against  the  timber-culture  entry;  and  if  the  charge  of  abandonment 
should  be  sustained  at  the  hearing,  and  Milne's  good  faith  shown,  his 
entry  might  then  be  confirmed  under  Rule  19  for  the  government  of 
the  board  of  equitable  adjudication,  which  provides  for  the  confirma- 
tion of  "  all  entries  made  upon  land  appropriated  by  entry  or  selection, 
but  which  entry  or  selection  was  subsequently  canceled  for  illegality." 
(See  Prank  V.  Holston,  7  L.  D.,  218;  Edward  Riley,  9  L.  D.,  232.) 

Your  decision  is  modified  as  above  indicated. 
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PBACTICK-SECOND  CONTEST— SPECIAL  AGENT. 

Fbbguson  if.  Daly  et  al. 

A  contest  should  not  be  allowed  on  orronnds  that  hare  been  the  subject  of  inyestiga- 
tiion  by  the  gOTcmment  and  the  basis  of  a  hearing  had  therein,  and  where  the 
parties  thereto  are  in  e:ffeat  the  same  as  in  the  former  proceedings. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  15y  1892. 

On  the  26th  of  September,  1884,  Isaao  S.  Daly  made  cash  entry  for 
Iot6,andtheNB.iof  thel^E.  J  of  Sec.  24,  T.  60  K,  E.  4  W.,  (Lewiston 
Series),  which  land  is  now  in  the  OoBor  d'Alene  land  district,  Idaho^ 
liaving  settled  upon  the  tract  on  the  12th  of  December,  1883. 

Upon  the  report  of  Special  Agent  Fergnson  of  your  office,  you  held 
said  entry  for  cancellation  on  the  27th  of  April,  1888.  Upon  Daly's 
application  a  hearing  was  afterwards  ordered,  at  which  time  John  Pow- 
ers appeared  and  claimed  an  interest  in  the  land  on  account  of  a  mort- 
gage given  him  by  Daly,  for  money  loaned  with  which  he  made  final 
payment,  and  he  was  therefore  permitted  to  intervene. 

That  hearing  resulted  in  a  joint  decision  by  the  register  and  receiver, 
in  which  they  found  the  charges  of  the  government  sustained,  and  rec- 
ommended that  the  entry  of  Daly  be  cancelled.  Upon  appeal  you  re- 
versed that  decision  on  the  2d  of  October,  1890,  and  allowed  his  entry 
to  stand. 

Subsequent  to  the  rendering  of  this  decision,  Ferguson,  whose  official 
connection  with  the  government  had  terminated,  applied  to  contest  said 
entry  and  to  make  homestead  entry  for  the  land.  On  the  22d  of  Octo- 
ber, 1890,  you  ordered  a  hearing  upon  the  charges  of  Ferguson,  but  on 
the  14th  of  November  of  that  year,  upon  the  ex  parte  application  of 
Daly's  counsel,  you  rescinded  your  order  of  October  22. 

Ferguson  took  an  appeal  from  your  decision  or  action  of  November 
14,  which  you  declined  to  transmit  to  the  Department.  He  then  applied 
to  have  the  record  of  the  case  certified  under  Eules  83  and  84,  which 
was  directed  by  departmental  decision  dated  March  13, 1891  (12  L.  D., 
230),  and  the  case  is  now  before  me  in  obedience  to  the  writ. 

Of  course,  Ferguson  could  have  received  no  relief  or  benefit  by  having 
your  decision  of  October  2, 1890 — ^in  which  you  reversed  that  of  the 
register  and  receiver — ^reviewed  or  considered  by  the  Department.  He 
was  not  a  party  in  interest  to  the  proceeding  which  terminated  with 
that  decision,  and  a  reversal  thereof  could  only  have  resulted  in  a  can- 
cellation of  the  entry  of  Daly,  with  no  preference  rights  to  Ferguson. 
This  fact  seems  to  have  been  overlooked  when  the  departmental  de- 
cision of  March  13, 1891,  was  rendered,  as  in  that  decision  a  doubt  was 
expressed  as  to  the  correctness  of  your  said  decision,  and  the  record  of 
the  case  was  therefore  directed  to  be  certified  to  the  Department  for 
consideration. 
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Knowing  that  Ferguson  was  not  a  party  to  that  snit^  and  that  he 
could  not  apply  for  a  certiorari  therein,  you,  in  response  to  the  direction 
contained  in  the  said  departmental  decision,  certified  the  record  in  the 
case  of  Ferguson  v.  Daly,  in  which  he  sought  to  contest  the  entry  upon 
the  same  charges,  in  substance,  which  you  held  had  been  investigated 
and  not  sustained  in  the  contest  by  the  government  against  Daly. 

Having  by  your  decision  of  November  14, 1890,  denied  Ferguson  a 
hearing  upon  his  charges,  you  refused  to  transmit  his  appeal  from  such 
decision,  and  it  is  this  action  on  your  part  which  Ferguson  asked  to 
have  considered  by  the  Department,  in  his  petition  for  certiorari.  The 
question  before  me  is  not,  therefore,  whether  your  decision  of  October 
2, 1890  was  right  or  wrong,  but  whether,  under  the  circumstances  of 
the  case,  you  were  justified  in  refusing  Ferguson  a  hearing  upon  his 
charges,  and  in  declining  to  transmit  to  the  Department  his  appeal 
from  your  decision  upon  that  question. 

Tour  decision  of  October  2, 1890,  allowing  Daly's  entry  to  stand, 
became  final  in  consequence  of  there  being  no  appeal  therefrom,  and 
no  application  for  certiorari  in  that  case.  In  your  decision  of  November 
29, 1890,  in  which  you  declined  to  transmit  Ferguson's  appeal  to  the 
Department,  you  said  : 

I  am  of  the  opinion  that  no  right  has  been  denied  to  Fergnson,  for  while  it  is  true 
his  aUegations  constituted  a  cause  of  action,  neyertbeless  he  is  not  now  in  a  position 
to  make  these  aUegations,  because  of  the  fact  that  he  has  already,  as  an  agent  for 
the  government  attempted  to  prove  their  truth  and  has  failed,  and  I  know  of  no 
rule  of  law  or  equity  which  would  give  him  the  right  to  have  a  hearing  now,  and 
ftirther  harass  this  defendant. 

It  can  not  be  denied  but  that  the  charges  of  Ferguson,  as  a  con- 
testant, constituted  a  cause  of  action.  It  is  also  true  that  his  charges 
as  an  agent  for  the  government  constituted  a  cause  of  action,  and  that 
the  charges  in  both  instances  were  substantially  the  same.  His  charges 
as  special  agent  were  somewhat  more  sweeping  than  his  charges  as 
a  contestant.  In  the  former,  he  alleged  that  Daly  conveyed  the  land 
to  John  Powers  by  warranty  deed  dated  four  months  before  final  proof. 

As  to  this  charge,  it  was  shown  that  while  the  instrument  by  which 
the  loan  made  by  Powers  to  Daly  was  secured,  was  in  form  an  absolute 
deed,  it  was  in  effect  only  a  mortgage,  and  the  Department  has  fre- 
quently held  that  such  instruments  could  be  made  without  violation  of 
law,  prior  to  final  entry  and  certificate.  Haling  v,  Eddy  (9  L.  D.,  337.) 
Owing  to  the  fact  that  this  loan  and  incumbrance  was  made  prior  to 
final  entry,  as  well  as  prior  to  the  first  of  March,  1888,  the  case  is  not 
within  the  confirmatory  provisions  of  the  seventh  section  of  the  act  of 
March  3, 1891,  (26  Stat.,  1095). 

The  charges  made  by  Ferguson,  as  special  agent,  were  disposed  of 
by  your  decision  of  October  2, 1890,  and  his  charges  as  contestant  were 
presented  to  you  within  a  very  short  time  thereafter.  The  issues  involv- 
ed in  the  second  charges  were  those  which  Daly  had  been  called  ux)on  to 
defiond  in  the  contest  where  the  government  was  the  prosecutor.    The 
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phraseology  of  the  charges  was  slightly  different,  but  the  issues  were 
the  same,  and  in  Beeves  v.  Emblen  (8  L.  D.,  444),  it  was  held  that  a  sec- 
ond contest  should  not  be  allowed  on  issues  involved  in  the  first.  In 
the  case  of  Samuel  J.  Bogart  (9  L.  D.,  217),  it  was  said: 

An  entryman  slionld  not  be  oaUed  upon  to  defend  a  second  time  against  the  same 
ohargesy  xmless  there  is  reason  to  believe  that  there  was  collnslon  between  the  parties 
at  the  hearing  already  had. 

At  the  hearing  already  had  in  the  case  at  bar,  there  is  certainly  no 
evidence  of  collusion  between  the  parties.  In  effect  the  parties  were  the 
same  as  they  would  have  been  at  the  second  hearing,  had  one  been  al- 
lowed. The  parties  being  the  same  in  fact,  and  the  charges  the  same 
in  effect,  I  think,  under  the  decisions  of  the  Department,  you  were  jus- 
tified in  refhsing  to  compel  Daly  to  establish  his  rights  to  the  land  a 
second  time,  and  I  find  no  occasion  for  interfering  with  the  exercise  of 
your  discretionary  power  in  the  case.  Tour  action  in  rescinding  your 
order  for  a  hearing  in  the  case,  and  in  declining  to  transmit  to  the  De- 
partment  an  appeal  from  such  action  on  your  part,  is  therefore  ap- 
proved. 


SWAMP  IlANB-StrRVEYOR  GENERAL'S  BBTTTRN. 

Orlando  Alexander. 

ft 

The  burden  of  proof  is  npon  the  State  where  it  sets  np  a  claim  nnder  the  swamp 
grant  to  land  that  is  letomed  as  not  swamp  and  overflowod. 

The  oharacter  of  land  at  the  date  of  the  swamp  grant  determines  whether  it  inures 
to  the  State  thereunder;  and  proof  that  land  is  at  present  swamp  and  overflowed 
is  not  snffioient  to  overcome  the  adverse  retom  of  the  surveyor  general. 

Seoretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March 

15y  1892. 

On  June  21, 1887,  Orlando  Alexander  filed  an  application  to  purchase 
of  the  State  of  California  the  S  J  of  the  fractional  NE  J,  the  S  J  of  the 
irw  J,  and  the  fractional  NE  i  of  the  KW  J  of  section  1,  T.  15  E.,  M. 
D.  M.,  on  the  ground  that  said  tract  is  swamp  and  overflowed  land, 
though  not  so  returned.  Said  application  was  forwarded  the  same 
day  by  the  State  surveyor  general  to  the  surveyor  general  of  the 
United  States  for  Oalifomia,  requesting  an  investigation  to  determine 
the  character  of  said  land,  and  that  the  same  might  be  withdrawn  from 
disposal  at  the  Yisalia  land  office,  Oalifomia.  A  hearing  was  ordered 
before  him  November  25, 1889,  to  determine  the  character  of  the  land 
at  the  date  of  the  passage  of  the  actof  September  28,1850  (9  Stat,  519), 
granting  swamp  and  overflowed  lands  to  certain  States,  as  therein 
provided,  and  due  notice  thereof  was  given  to  aU  claimants  under  the 
XTnited  States,  and  to  said  applicant.  Said  hearing  was  held  under 
the  aothorily  of  the  fifth  clause  of  section  4  of  the  act  of  July  23,  1866 
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(14  Stat.y  218)^  re-enacted  in  section  2488,  Bevised  Statutes  of  the 
IJnited  States,  which  provides  that, — 

If  the  authoritiea  of  said  State  sliall  claim  as  swamp  and  overflo-vred  any  land  not 
represented  as  snoh  npon  the  map,  or  in  the  returns  of  the  surveyori,  the  character 
of  snoh  land  at  the  date  of  the  grants  September  28,  1850,  and  the  right  to  the  same, 
shall  be  determined  by  testimony,  to  be  taken  before  the  surveyor  general,  who  shall 
decide  the  same,  subject  to  the  approval  of  the  commissioner  of  the  general  land 
office. 

On  April  28, 1890,  the  surveyor  general  of  the  United  States  decided, 
upon  the  testunony  adduced  at  said  hearing,  that  said  land  was  not 
swamp  and  overflowed  at  the  date  of  said  granting  act,  September  28, 
1850.  An  appeal  was  taken  on  the  ground  that  said  decision  was 
against  the  weight  of  evidence  and  against  law.  By  your  letter  of 
November  l4, 1890,  you  affirmed  the  decision  of  said  surveyor  general 
and  rejected  the  claim  of  the  State.  An  appeal  now  brings  the  case 
before  me. 

The  grounds  of  appeal  are  specified  substantially  as  follows: 

1.  That  the  public  surveys  in  1853-4  show  that  the  land  then  had  been  for  a  long 
time  swamp  and  overflowed,  when  read  in  the  light  of  the  testimony  produced  in 
said  case. 

2.  The  testimony  showed  that  the  land  had  been  swamp  and  overflowed  for  ten  or 
fifteen  years  prior  to  said  hearing,  and  produced  tnles  and  swamp  grasses,  which  is 
vegetation  of  the  same  character  that  was  produced  at  the  time  of  the  surveys, 
therefore  the  land  must  have  been  swamp  and  overflowed  at  the  date  of  the  grant, 
as  over  ten  years  time  is  necessary  to  produce  such  vegetation,  and  only  three  or 
four  years  have  elapsed  from  the  date  of  the  grant  to  the  date  of  the  surveys. 

This  theory  does  not  appear  to  be  borne  out  by  the  facts.  The  field 
notes  of  the  survey  of  said  section  one,  made  in  December,  1853,  de- 
scribed the  land  on  the  lines  as  follows: 

On  the  east  line,  "Land  rich,  covered  with  tules;"  north  line,  "Land  level,  sec- 
ond rate,  first  quarter  mile  tules  "  (Running  from  the  east) ;  west  line,  "Land  first 
rate,  prairie,  covered  with  fine  grass  and  scattering  tule;''  south  line,  "Land  first 
rate,  prairie,  with  scattering  tule." 

This  description  is  scarcely  applicable  to  swamp  land.  It  was  returned 
as  dry  land,  and  there  is  no  indication  in  the  field  notes  that  it  was 
wet  on  any  part  when  surveyed.  At  the  hearing  three  witnesses  testi- 
fied for  the  State,  neither  of  whom  had  any  knowledge  of  the  land 
prior  to  1887.  0.  D.  Davis  had  known  the  land  for  two  years,  lived 
thirty  miles  distant,  first  saw  it  in  June,  1887,  prior  to  that  time  had 
never  been  nearer  than  ten  miles  to  it.  He  knew  that  about  1870  Cole 
slough  was  cut  through  by  W.  S.  Powell,  which  would  have  the  effect 
to  increase  the  overflow  on  the  land  in  dispute  to  the  extent  of  the 
cut,  though  he  thought  this  increase  was  about  balanced  by  water 
taken  for  irrigation.  , 

B.  S.  Hunsaker  testified  he  had  known  the  land  ^<  something  over  two 
years,"  and  knew  nothing  of  its  character  prior  to  that  time. 

James  T.  Stratton  testified  he  had  been  on  the  land  only  three  times. 
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<<  first  in  Jime  1887,  again  in  June  1889,  and  again  the  past  week,"  and 
never  knew  anything  about  the  land  before  June  1887. 

These  witnesses  testified  that  the  land  was  swamp  and  overflowed  in 
1887,  and  so  continued  to  the  date  of  the  hearing,  but  gave  no  testi- 
mony that  such  was  its  character  in  1850.  The  burden  of  proof  was 
upon  the  State  to  rebut  the  prima  facie  case  established  by  the  map 
and  returns  of  the  surveyors  made  in  1853,  that  the  tract  was  then  up- 
land and  dry,  and  not  swamp  and  overflowed. 

Testimony  that  it  was  swamp  in  1887  is  insufficient  to  show  that  it 
was  so  in  1853,  in  the  face  of  said  map  sind  returns,  except  upon  the 
theory  that  there  could  be  no  change  in  the  character  of  the  land  be- 
tween these  two  dates,  which  of  course  is  untenable.  In  a  period  of 
thirty-four  years  great  changes  are  liable  to  occur  in  the  character  of 
land,  both  from  natural  and  artificial  causes.  The  testimony  for  the 
claimants  under  the  United  States  showed  that  the  character  of  the 
land  had  changed  in  that  period  and  the  cause  therefor. 

B.  T.  Alvord  testified  that  he  lived  in  the  neighborhood  of  the  land 
from  1871  to  1875,  and  from  1877  to  1887,  and  that  during  the  first 
period  he  was  on  the  land  sometimes  two  or  three  times  a  week;  that 
it  was  then  generally  dry  land,  except  in  swales.  A  swale  20  feet  wide 
ran  across  a  comer  of  the  section,  and  there  was  not  over  ten  acres  of 
this  kind  of  land  in  three  swales;  that  a  rodeo  ground  was  there 
where  cattle  were  bunched.  When  he  returned  in  1877  he  found  more 
water  on  the  west  side  of  the  land,  "Every  year  after  that  the  water 
pushed  farther  out  westward  up  to  the  present  time."  He  stated  the 
cause  of  this  as  follows : 

The  sloughB  of  Fiah  aloaghythebranohsloaghB,  were  damned  on  the  northeasi  side 
of  Fiflh  Blonghy  and  caused  the  water  to  break  oat  on  the  west  side.  I  then  put  in 
another  dam  that  year,  1878,  and  opened  out  some  channels  on  the  west  side  that 
afterwards  washed  out  to  be  large  sloughs,  and  caused  the  main  body  of  the  overflow 
to  go  west,  and  it  spreads  ftirther  west  every  year,  and  overflowed  still  further  west 
this  year  than  it  did  last  year. 

J.  6.  James  testified  that  he  had  lived  in  California  since  1850.  He 
first  became  acquainted  with  the  land  in  dispute  in  July  1857,  and  lived 
within  three  miles  of  it  firom  1859  to  1868,  and  was  on  it  often;  that 
during  that  x>6i*iod  said  section  one  '^  was  government  land  and  not 
swamp  and  overflowed.  It  was  dry  land  except  in  exceptionally  high 
water .'^  "  I  think  you  could  have  plowed  pretty  near  all  of  it.''  As  to 
the  change  in  the  character  of  the  land,  and  the  cause  of  it,  he  testified 
as  follows: 

Yes,  sir,  it  has  changed,  to-day  it  is  swamp  and  overflowed  land.  I  know  what 
caused  the  change.  It  was  caused  by  Cole  slough,  a  branch  of  King's  river  being 
out  through  at  its  head,  some  forty  miles  above  this  land,  in  1868,'  which  lets  a  large 
Tolome  of  water  come  down  that  swamp  and  run  into  the  head  of  Fresno  slough. 
After  the  cut  was  made  in  Cole  slough  the  high  waters  of  that  year  washed  it  out, 
and  almost  turned  the  whole  of  King's  river  that  way,  down  that  swamp,  towards 
tiiia  land.    This  caused  the  water  to  come  down  into  Fish  slough  and  spread  out 
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fjEtrther  on  each  side  of  the  swamp^  and  oyerflowing  this  land  with  other  lands,  that 
were  very  nearly  on  a  level  with  the  swamp  land  bordering  on  this  swamp  land. 

The  out  at  the  head  of  Oole  slough  was  made  by  W.  8.  Powell  with 
some  Indians  in  the  fall  of  1867,  ^^in  order  to  let  us  have  more  water 
down  in  the  swamp.    It  was  too  dry;  the  stock  were  soffermg  for  water.** 

The  testimony  of  these  two  witnesses  is  uncontradicted  and  sustains 
and  corroborates  the  returns  of  the  surveyor  general  that  this  land  was 
upland,  and  not  swamp,  when  the  survey  was  made,  and  as  no  change 
is  claimed  to  have  occurred  between  the  date  of  the  grant  and  that  of 
the  survey,  it  was  presumably  of  the  same  character  when  the  grant 
took  e£fect. 

Your  judgment  is  affirmed. 


PBACTICn£-I*INAL  PBOOI*— BULE  58  AMENDED. 

Depabtmbnt  of  the  Intebiob, 

General  Lcmd  Office^  WashingtoUj  D.  0. 

Registers  and  Receivers  of  the  United  States  District  Land  Offices. 

Gentlemen  :  Bule  53  of  the  rules  of  practice,  approved  August  13^ 
1885,  is  hereby  amended  to  read  as  follows,  viz: 

The  local  officers  will  thereafter  take  no  farther  action  afEecting  the 
disposal  of  the  land  in  contest  until  instructed  by  the  Commissioner. 

In  all  cases,  however,  where  a  contest  has  been  brought  against  any 
entry  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  in  accordance  with  the  provisions  of  the  law 
under  which  he  cladms,  and  the  rules  of  the  Department,  submit  final 
proof  and  complete  the  same,  with  the  exception  of  the  payment  of  the 
purchase  money  or  commissions,  as  the  case  may  be,  said  final  proof 
wiU  be  retained  in  the  local  land  office  and  should  the  entry  finally  be 
adjudged  valid,  said  final  proof,  if  satisfactory,  will  be  accepted  upon 
the  pajrmcnt  of  the  purchase  money  or  commissions,  and  final  certificate 
will  issue,  without  any  further  action  on  the  part  of  the  entryman,  ex- 
cept the  fiirnishing  of  a  non-alienation  affidavit  by  the  entryman,  or  in 
case  of  his  death,  by  his  legal  representatives. 

In  such  cases  the  party  making  the  proof,  at  the  time  of  submitting 
the  same,  will  be  reqxured  to  pay  the  fees  for  reducing  the  testimony  to 
writing. 

Any  provisions  of  the  rules  of  practice  inconsistent  with  the  above 
changes  and  modifications  are  hereby  rescinded. 
Very  respectfully, 

Tnos.  H.  Oabteb, 

Commissioner, 

Approved  March  16th,  1892. 
Geo.  Chandleb, 

Acting  Secretary. 
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PBOCXBDTNGS  ON  FINAL  PROOF— BAILHO AD  6BA77T. 

KOBTHEBN  PAOIFIO  E.  E.  Co.  V.  Dow  (On  Eeview). 

The  fidlnre  of  a  railroad  company  to  respond  to  a  settler's  notice  of  intention  to  sub- 
mit final  proof  is  a  waiver  of  the  company's  right  to  deny  the  facts  established 
by  said  proof. 

The  case  of  Northern  Pacific  R.  R.  Co.  t;.  Randolph,  cited  and  distinguished. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Offleej  March  16j  1892. 

This  is  a  motion  by  the  attorney  for  the  Northern  Pacific  Eaiiroad 
Company,  asking  for  a  review  of  the  departmental  decision  dated  April 
2y  1889,  in  the  case  of  said  railroad  company  v.  William  Dow,  (8  L.  D., 
389),  involving  the  W. }  of  the  NE.  J,  and  the  E. }  of  the  NW.  J  of  Sec. 
13,  T.  134  K,  E.  41  W.,  Fergus  Falls,  Minnesota. 

Counsel  for  the  railroad  asked  to  have  this  motion  considered  in  con- 
nection with  the  case  of  said  railroad  company  v,  Joshua  A.  Eandolph, 
which  was  decided  on  the  26th  day  of  September,  1889  (See  9  L.  D., 
416).  It  is  also  claimed  that  the  questions  in  the  Eandolph  case  and 
this  case,  are  the  same.  This  claim  is  not  tenable,  as  clearly  appears 
by  reference  to  the  Eandolph  case,  wherein  the  difference  in  the  cases 
is  clearly  pointed  out,  as  follows: 

In  the  case  of  the  Northern  Pacific  v.  Doif7  (8  L.  D.,  389),  the  evidence  adduced  at 
the  hearing  shows  that  Hubs,  the  original  pre- emptor,  settled  upon  the  land  in  the 
fSftU of  1870,  while  the  railroad's  line  was  definitely  located  November  21, 1871.  ''  Upon 
the  testimony  and  the  homestead  proof  made,''  and  not  simply  because  the  company 
made  no  appearance  at  the  hearing,  ''  the  local  officers  rendered  an  opinion  in  favor 
of  Dow.''  In  the  present  case  the  record  shows  nothing  whatever  tending  to  except 
the  particular  tract  involved  £rom  the  grant  to  the  company. 

It  was  made  to  appear  that  Huss  had  a  valid  settlement  claim  to  the 
tract  at  the  time  the  grant  to  the  Northern  Pacific  Eaiiroad  Company 
became  effective,  and  this  excepted  the  land  from  the  grant.  Northern 
Pacific  E.  E.  Co.  v.  Edward  Miller  (11  L.  D.,  482);  Northern  Pacific 
R  B.  Oo.  V.  Beck  (id,,  584). 

The  motion  under  consideration  is  based  upon  the  theory  that  the 
case  was  decided  wholly  upoTi  the  ground  that  the  company  having 
failed  to  appear  or  answer  the  regular  citation  issued  upon  Dow's  not  ice, 
was  guilty  of  laches  by  reason  of  which  it  may  be  held  to  have  waived 
its  right  to  assert  title  to  the  tract  in  question  or  to  object  to  the  con- 
summation of  his  claim  to  the  same.  This  theory  is  not  borne  out  by 
the  record,  as  a  careful  examination  of  the  case  in  its  entirety  will  show. 
The  facts  established  by  Dow's  proof  showed  the  tract  to  have  been 
excepted  from  the  grant  to  the  railroad  company,  and  the  company  by 
its  failure  to  respond  to  the  notice  of  its  intention  to  submit  final  proof, 
waived  all  right  to  deny  said  facts.  Eandolph  v.  Northern  Pacific  E. 
E.  Co.,  supra;  Florida  Ey.  and  Navigation  Co.  v.  Dodd  (11  L.  D.,  91); 
Northern  Pacific  E.  E.  Oo.  v.  Harrendrup  (11  L.  D.,  633). 

I  discover  no  reason  for  interfering  with  the  decision.  The  motion  is 
therefore  denied. 
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pbb-emption  claim-tbansmutation-act  of  makch  9,  1889. 

William  B,  Oottlb, 

A  pre-emptioii  claim  initiated  after  the  passage  of  the  act  of  March  2, 1888^  cannot 
be  transmuted  thereunder  by  one  who  has  had  the  benefit  of  a  homestead  entry. 

First  Assistant  Secretary  Cha/ndler  to  the  Commissioner  of  the  Oenerdl 

Land  Office,  March  16j  1892. 

William  B.  Oottle  has  appealed  from  your  decision  of  February  14, 
1891,  sustaining  the  action  of  the  local  officers  in  rejecting  his  applica- 
tion to  transmute  to  a  homestead  entry  his  pre-emption  declaratory 
statement  for  the  SE.  J  of  Sec.  11,  T.  34  N.,  B.  28  W.,  Valentine  land 
district,  Nebraska. 

The  ground  of  the  rejection  was  that  he  had  exhausted  his  homestead 
right  by  a  former  entry. 

The  pre-emption  filing  which  he  applies  to  transmute  was  made  May 
10, 1889.  The  act  of  March  2, 1889,  permitting  second  homestead  en- 
tries, under  certain  circumstances,  contains  the  proviso — 

That  aU  pre-emption  settlers  upon  the  public  lands,  whose  claims  have  been  ini- 
tiated prior  to  the  passage  of  this  act,  may  change  such  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles,  etc. 

The  appellant^s  pre-emption  filing,  made  May  10, 1889  (alleging  settle- 
ment the  same  day),  does  not  come  within  the  provisions  of  the  act;  I 
therefore  affirm  your  decision. 


CALIFORNIA  SCHOOL  LAlO>8-rNrDSMiaTT— ACT  OF  MABCH  1,  1877. 

Mastin  a.  Bakeb. 

A  school  indemnity  selection,  made  and  approved  before  the  final  survey  of  a  private 
grant  excluding  the  basis  therefrom,  is  confirmed  by  section  2,  act  of  March  1, 
1877,  and  the  basis  therefor  is  subject  to  disposal  as  other  public  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offi^j  March  16, 1892. 

I  have  considered  the  appeal  of  Martin  A.  Baker,  from  your  decision 
rejecting  his  application  to  make  timber-culture  entry  for  the  SE.  ^  of 
Sec.  10,  T.  4  S.,  B.  4  W.,  S.  B.  M.,  Los  Angeles,  Oalifomia,  on  the 
ground  that  said  tract  is  school  land. 

It  appears  from  your  statement  that  other  land  was  selected  by  the 
State  of  Oalifornia  in  lieu  of  said  SE.  ^  of  section  16,  (alleged  to  be 
within  the  limits  of  a  Mexican  grant)  in  1868  and  1869,  and  was  ap- 
proved to  the  State. 

You  also  say: 

But  it  also  appears  that  township  4  8.,  B.  4  W.,  8.  B.  M.,  was  surveyed  in  1867| 
and  that  the  title  to  section  16|  of  said  township  then  inured  to  the  State  of  Cali- 
fomia,  and  remains  vested  in  said  State,  at  tha  time  the  saleotions  above  xeoited 
were  made. 
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This  statement  is  partially  correct^  but  not  wholly  so.  An  investiga- 
tion of  the  record  of  yonr  office  discloses  the  fact  that  while  a  snrvey 
of  the  township  was  made  in  1857,  section  sixteen  of  said  township  was 
within  the  claimed  limits  of  a  private  Mexican  grant,  and  the  final  sur- 
vey of  the  township  which  segregated  the  land  adjudged  to  be  within 
the  limits  of  said  private  grant,  from  the  public  land,  was  not  made 
until  1883,  when  said  section  sixteen  was  found  to  be  public  land.  We 
thus  have  a  case  where  the  lieu  selection  was  made  and  ai)proved  to  the 
State  before  the  final  survey  of  the  private  grant,  which  excluded  the 
base  of  such  lieu  selection,  was  made,  hence  said  selection  was  con- 
firmed by  the  second  section  of  the  act  of  March  1, 1877  (19  Stat.,  267), 
which  provides: 

That  where  indemnity  Bchool  selections  have  been  made  and  certified  tp  said  State, 
and  said  selection  shaU  fail  by  reason  of  the  land  in  lien  of  which  they  were  taken 

not  being  included  within  snch  final  snrvey  of  a  Mexican  grant 

the  same  are  hereby  confirmed,  and  the  sixteenth  or  thirty-sixth  section  in  lieu  of 
which  the  selection  was  made  shaU,  upon  being  excluded  from  snch  final  survey,  be 
disposed  of  as  other  public  lands  of  the  United  States. 

It  follows  that  your  decision  holding  that  said  section  sixteen  was 
school  land  is  erroneous  and  the  same  is  reversed.  D.  G.  Powell  (6  L. 
D.,  302);  State  of  California  (9  L.  D.,  208). 


swamp  iia^]>-ssction  9488  rbvisbb  staturbs. 

State  op  California. 

Land  ooyered  by  an  apparently  permanent  body  of  water  at  the  date  of  the  swamp 

grant  is  not  of  the  character  contemplated  by  said  grant. 
The  approval  by  the  surveyor  general  of  a  segregation  survey  of  swamp  land  under 

section  2488  R.  S.,  is  of  no  legal  force  where  the  lauds  covered  thereby  were  not 

in  existence  at  the  date  of  the  swamp  grant. 
The  Commissioner  of  the  General  Land  Office  may  properly  require  the  submission 

of  evidence  as  to  the  character  of  land  at  the  date  of  the  swamp  grant  before 

approving  a  contract  for  the  survey  of  a  township  and  segregation  of  the  swamp 

lands  therein. 

8ecreta/ry  Noble  to  the  Oammissumer  of  the  General  Land  Office,  March 

17,  1892. 

Under  date  of  l^ovember  1, 1890,  yonr  predecessor.  Commissioner 
Groff,  submitted  for  my  consideration  the  question  involved  in  the 
claim  of  the  State  of  California,  under  the  swamp  grant,  to  certain  lands 
in  the  vicinity  of  Tulare  Lake,  California. 

Application  was  made  to  him  to  have  the  lands  embraced  in  what  is 
known  as  the  Norway  survey  on  the  borders  of  said  lake,  certified  to 
the  State  as  swamp  lands. 

In  his  letter,  your  predecessor  said,  "  having  doubts  as  to  my  duty  in 
the  premises  I  most  respectfully  submit  the  matter  for  such  instruction 
as  you  may  deem  proper  and  necessary." 
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In  my  rqply  dated  November  22, 1890,  it  was  said  that  the  case  in  its 
present  stage  did  not  piap^rly  caJl  for  a  decision  on  the  part  of  this 
Department,  and  it  was  returned  fiHr  saoh  action  as  yon  should  deem 
proper,  either  to  reject  the  claim  of  the  State  with  the  right  of  appeal, 
or  to  recognize  the  validity  of  said  claim,  but  in  either  event,  to  give 
in  full  your  reasons  for  your  action.  I  am  now  in  receipt  of  your  letter 
of  December  9, 1891,  in  which  you  say  : 

For  these  reaeons  I  deem  it  my  duty  to  comply  with  the  request  of  the  State,  and 
to  certify  orer  to  her  as  swamp  and  overflowed  the  land  embraced  in  the  Norway 
survey  under  consideration. 

No  list  of  lands  is  submitted  for  my  approval  or  rejection,  as  was  con- 
templated by  my  letter  of  November  22, 1890,  in  case  you  acquiesced 
in  the  claim  of  the  State,  but  the  conclusion  reached  by  you  is  sufficient 
to  bring  the  question  before  me  for  consideration. 

I  do  not  deem  it  necessary  at  this  time  to  discuss  at  length  the  merits 
of  the  Norway  survey.  It  is  evident  that  the  survey  was  not  requested 
by  the  governor  of  the  State,  as  contemplated  by  the  statute,  also  that 
it  failed  in  the  important  matter  of  marking  corners,  to  conform  to  the 
requirements  of  your  office  in  force  at  the  time.  I  have  also  grave 
doubts  as  to  whether  the  meander  lines  represented  on  the  plats  were 
in  every  instance  actually  run  on  the  ground.  In  my  opinion,  however, 
there  are  stiU  more  important  questions  involved  in  this  case. 

We  are  met  with  the  historical  and  geographical  fact  that  Tulare 
Lake  was,  prior  to  the  passage  of  the  swamp  land  grant  of  1850,  a  body 
of  water  covering  a  large  tract  of  land.  The  first  township's  surveys 
of  lands  adjoining  the  lake  were  made  in  1853  and  1854,  or  four  years 
subsequent  to  the  passage  of  the  swamp  grant,  a  meander  line  of  the 
lake  was  established,  and  the  lands  found  to  be  swamp  were  patented 
to  the  State  under  the  grant.  About  the  year  1873,  a  permanent  re- 
cession of  the  waters  commenced,  and  has  been  maintained  since  tiiat 
time.  It  is  true  that  from  the  earliest  reported  times  to  the  present, 
the  waters  of  the  lake  have  been  subject  to  rise  and  fall,  but  the  per- 
manent recession  began  at  the  time  above  mentioned. 

In  1880  a  survey  of  lands  situate  between  the  meander  line  of  the 
lake,  established  by  the  surveys  of  1853,  and  4,  and  the  meander  line 
established  by  the  said  survey  of  1880  was  made  by  Deputy  Surveyor 
Greighton,  and  the  land  amounting  to  114,000  acres  was  segregated  as 
swamp,  and  the  plats  were  approved  by  the  United  States  surveyor 
general  for  the  State  of  California. 

Much  evidence  was  submitted  by  the  State  to  establish  the  fact  that 
the  land  in  question  was  actually  swamp  at  the  date  of  the  grant,  Sep- 
tember 28, 1850,  and  evidence  was  submitted  by  the  opposing  claimant, 
the  Southern  Pacific  Railroad  Company,  to  establish  the  fact  that  the 
land  was  not  of  that  character  at  the  date  of  the  grant.  After  a  full 
consideration,  your  office  and  this  Department  both  held  that  the  land 
in  question  was  swamp  at  the  date  of  the  grant,  and  the  land  was  cer- 
tified to  the  State.    The  character  of  the  land  at  the  date  of  the  grants 
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and  not  its  character  at  the  date  of  survey^  determined  its  status; 
State  of  Galifomia  (1 L.  D.,  312  and  320). 

The  land  now  under  consideration  is  situate  between  the  meander  line 
of  the  lake  as  established  by  Greighton  in  1880  and  the  meander  line 
as  established  by  Norway  in  1884,  and  amounts  to  103,000  acres.  The 
first  and  most  imi)ortant  question  to  be  determined  is  this,  was  the  land 
which  is  designated  on  the  plats  by  Norway  as  swamp,  of  that  charac- 
ter at  the  date  of  the  grant,  September  28, 1850,  or  was  it  at  that  time 
covered  with  water  apparently  of  a  i>ermanent  character  and  therefore 
not  included  within  the  terms  of  the  grant  t 

Under  instructions  from  you,  Special  Agent  Satterlee  made  an  exam- 
ination of  the  lands  embraced  in  the  survey.  Many  witnesses  were  ex- 
amined by  him  in  the  interest  of  those  who  are  claiming  title  under  the 
State  as  swamp  land.  After  a  careful  examination  he  reported  as  fol- 
lows: 

I  find  that  the  lands  supposed  to  be  ooYered  by  and  included  in  the  Norway  snr- 
Yey  of  1884,  on  the  borders  of  Tnlare  Liike  were,  on  or  about  the  28th  day  of  Sep- 
tember, 1850,  and  for  a  long  time  thereafter,  habitually  oovered  with  water  and 
formed  a  part  of  the  bed  of  the  said  Tulare  Lake,  there  being  no  evidence  to  show 
that  they  were  known  to  man  as  land  from  the  date  of  the  earliest  exploration  by 
white  men  until  long  after  said  date. 

After  an  examination  of  the  evidence  submitted  before  him,  I  am  ot 
the  opinion  that  the  finding  of  the  special  agent  is  justified  by  the 
same. 

Under  date  of  November  28, 1879,  the  Commissioner  of  the  General 
Land  Office  approved  the  contract  with  Deputy  Surveyor  Greighton 
for  a  survey  "for  the  segregation  of  swamp  and  overfiowed  lands 
from  the  waters  of  Lake  Tulare,''  and  in  his  letter  approving  said  con- 
tract, he  ftirther  said: 

you  wiU,  however,  instruct  Deputy  Greighton  to  establish  permanent  township,  sec- 
tion, quarter- section  and  meander  corners  as  prescribed  in  the  manual  of  surveying 
instructions,  at  each  and  every  intersection  of  the  township  and  section  lines  with 
the  lines  of  demarkation  between  the  Tule  land  and  the  waters  of  the  lake.  Unless 
this  requirement  ia  strictly  complied  with,  the  surveys  will  not  be  accepted  by  this 
office. 

In  his  field  notes,  Deputy  Greighton  says : 

from  the  best  information  I  could  get  I  find  that  in  Tulare  county  there  has 
usuaUy  been  a  series  of  years  (3  to  6)  of  considerable  rainfall,  during  which  period 
these  lands  are  overflowed  and  entirely  under  water.  This  hae  usually  been  fol- 
lowed by  a  series  of  years  (8  to  6)  of  comparative  drought,  during  which  periods  the 
waters  recede  and  the  land  becomes  dry.  Immediately  preceding  this  date  (1880) 
there  have  been  three  years  of  unnsual  drought  and  the  waters  of  the  lake  are  as 
low  as  they  have  ever  before  been. 

At  the  time  the  question  of  the  approval  of  the  Greighton  survey  was 
under  consideration,  evidence  was  submitted  as  to  the  character  of  the 
lands  embraced  therein.  Among  the  witnesses  for  the  State  Gharles  D. 
Gibbs  testified 

that  in  1862  and  1854,  he  surveyed  and  meandered  Tulare  Lake  in  townships  21,  22, 
23  and  24  S.,  ranges  23  and  24  east,  for  the  United  States  government;  that  said 
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meander  line  was  on  the  east  side  of  the  lake,  and  was  made  by  him  on  the  edge  of 
the  water  as  it  then  stood;  that  the  water  seemed  to  be  at  its  highesti  and  from  his 
meander  line  towards  the  lake  seemed  to  be  very  shallow  for  a  long  distance,  and 
was  so  muddy  that  he  had  to  go  in  one-half  mile  or  more  daily  for  drinking  water, 
and  the  water  for  that  distance  was  not  more  than  knee  deep. 

It  appears  that  in  1849  prior  to  tlie  date  of  the  swamp  grant  and  up 
to  1853  and  4,  tbe  water  in  the  lake  was  as  high  as  it  was  at  the  date 
of  the  Gibbs'  survey. 

The  meander  line  of  the  lake  established  by  Oibbs  in  1853  and  4  on 
the  south  and  east  shores  of  the  lake  where  the  great  mass  of  land  em- 
braced in  the  survey  now  under  consideration  is  situate,  is  located 
from  two  to  ten  miles  outside  of  the  meander  line  established  by  Oreigh- 
ton  in  1880,  and  from  Ave  to  fifteen  miles  outside  the  meander  line 
established  by  Norway  in  1884  in  the  survey  now  before  me. 

In  his  instructions  to  Deputy  Surveyor  Norway  issued  December  3, 
1883,  the  surveyor  general  of  California  said : 

An  of  the  above  named  townships  are  situated  on  the  borders  of  Tulare  Lake  and 
were  surveyed  in  1880  by  Deputy  Surveyor  T.  Creighton  under  his  contract  of  Sep- 
tember 12,  1879,  as  far  as  the  shore  of  said  lake  as  it  existed  at  that  time.  Since 
then,  however,  the  waters  of  the  lake  have  subsided,  and  exposed  considerable  land 
(permanently  it  is  believed)  which  it  is  thought  necessary  to  subdivide. 

In  his  field  notes,  referring  to  T.  22  8.,  E.  22  E.,  Deputy  Surveyor 
Norway  says : 

That  portion  of  this  township  surveyed  by  me  is  the  level  bottom  of  Tulare  Lake 
left  dry  by  the  water  having  receded  and  is  aU  liable  to  again  overflow. 

From  all  the  evidence  in  the  possession  of  the  Department,  I  think  it 
is  clearly  established  that  at  the  date  of  the  swamp  grant  in  1850,  the 
land  in  question  was  covered  with  water  apparently  of  a  permanent 
character,  and  was  in  no  sense  swamp  land  within  the  contemplatiou  of 
the  statute.  It  was  not  land  in  the  sense  of  the  word  land  as  univer- 
sally used,  to  wit,  '^  Earth  or  the  solid  matter  which  constitutes  the 
fixed  part  of  the  surface  of  the  globe  in  distinction  from  the  waters 
which  constitute  the  fluid  or  movable  part,"  for  at  that  date  there  was 
a  body  of  water,  apparently  of  a  permanent  character  which  covered 
the  space  now  occupied  by  this  land,  and  under  the  ruling  of  this  De- 
partment the  same  did  not  pass  to  the  State  under  the  swamp  grant. 
State  of  California  (1 L.  D.,  320). 

Counsel  for  the  State  contend  that  under  the  provisions  of  section  4 
of  the  act  of  July  23, 1866  (14  Stat.,  218)  and  of  section  2488,  Revised 
Statutes,  this  land  must  be  certified  to  the  State  for  the  reason  that  the 
United  States  surveyor  general  of  California  has  approved  plats  of  the 
survey  of  certain  townships  upon  which  the  land  in  question  is  repre- 
sented as  swamp. 

Section  2488,  Revised  Statutes,  which  embodies  section  4  of  the  act 
of  July  23, 1866  above  cit^d,  is  as  follows: 

It  shaU  be  the  daty  of  the  Commissioner  of  the  General  Land  Office,  to  certify  over 
to  the  State  of  Califomia  as  swamp  and  overflowed  lands,  all  the  lands  represented 
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as  sneh  upon  the  approved  townahip  vnrreys  and  plats^  whether  made  before  or  after 
the  28d  day  of  July,  1866  onder  the  authority  of  the  United  States. 

In  ease  snoh  State  sorreyB  are  found  not  to  be  In  aeoordanoe  with  the  system  of 
the  United  States  surreys,  and  in  suoh  other  townships  as  no  survey  has  been  made 
by  the  United  States,  the  Commissioner  shall  direct  the  surveyor  General  to  make 
segregation  surveys,  upon  application  to  the  surveyor  general,  by  the  governor  of 
said  State,  within  one  year  of  suoh  application,  of  all  swamp  and  overflowed  land 
in  suoh  townships,  and  to  report  the  same  to  the  General  Land  Office,  representing 
and  describing  what  land  was  swamp  and  overflowed,  under  the  grtuUf  according  to 
the  best  evidence  he  can  obtain. 

On  the  plats  in  question  the  land  is  represented  as  swamp  and  the 
following  endorsement  appears  ^^  area  of  swamp  and  overflowed  land 
nnfit  for  cnltivation  surveyed  in  1884.^ 

There  is  no  intimation  that  said  lands  were  swamp  and  overflowed  at 
the  date  of  the  grant  in  1850.  On  the  contrary,  as  has  been  before 
stated,  it  is  a  notorious  fact  that  these  lands  were  not  in  existence  at 
the  date  of  said  grant.  It  is  clear  to  my  mind  that  while  the  duty  of 
determining  what  land  was  swamp  land  in  the  State  of  California  is  left 
to  the  United  States  surveyor  general  for  that  State,  it  is  equally  clear 
that  he  must,  in  making  his  findings,  act  within  the  provisions  of  the 
law  creating  him  such  a  tribunal,  in  other  words,  that  his  finding  can 
only  relate  to  lands  that  were  in  actual  existence  on  September  28, 
1850,  as  only  lands  were  granted  by  the  act. 

The  language  of  section  2488  is  clear  on  this  point.  It  provides  that 
in  townships  surveyed  subsequent  to  the  dorte  that  the  Bevised  Stat- 
utes took  effect,  the  surveyor  general  shall  make  segregation  surveys 
of  swamp  and  overflowed  land  in  said  townships,  representing  and  de- 
scribing what  land  was  swamp  and  overflowed  under  the  grant  accord- 
ing to  the  best  evidence  he  can  obtain. 

The  only  reasonable  construction  and  interpretation  that  can  be  put 
upon  these  words  is  that  he  should  report  what  land  was  swamp  and 
overflowed  at  the  date  of  the  grant,  the  same  being  a  grant  in  prcesenti 
which  took  effect  in  Oalifomia  at  the  date  of  its  passage.  If  it  had  been 
the  intention  that  he  should  rex>ort  what  land  was  swamp  and  over- 
flowed at  the  date  of  his  survey,  the  statute  would  have  used  the  words 
is  swamp  and  overflowed.  This  is,  I  think,  clearly  shown  by  the  re- 
quirement of  the  statute  that  he  shall  make  his  report  ^^  according  to 
the  best  evidence  he  can  obtain.''  The  act  of  1866  was  passed  sixteen 
years  subsequent  to  the  date  of  the  swamp  grant,  and  the  Bevised 
Statutes  went  into  effect  twenty-three  thereafter,  and  Congress  seems  to 
have  contemplated  tibat  more  or  less  difficulty  would  be  experienced  by 
the  proper  officer  in  obtaining  evidence  as  to  the  character  of  the  laud 
years  before.  If  I  had  any  doubt  on  this  point,  it  would  be  removed 
by  the  dear  and  explicit  language  of  the  supreme  court  in  the  case  of 
Wright  V.  Boseberry  (121  IT.  S.,  488)  in  which  the  court  held  that  the 
14561— VOL  14 ^17 
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Bwamp  grant  to  Oalifin*niA<waB  a  fp^smt  in  prwsmU  taking  effiMst  at  tke 
date  of  the  passage  trf  the  vet,  and  ihe  conrt  say : 

The  qutfftiQiii,  therefore,  is  whether  i^pon  the  proof  then  presented  of  the  segseg^ 
tion  of  the  Lrnds  in  controveray  as  Bwan).p  and  oyerflowed  lands  by  the  authorities  of 
the  Statie  .of  Galifomia,  and  their  deaignation  as  suoh  lands  or  a  plat  of  the  townsliip 
made  by  the  snrreyor  general  of  the  United  StateSi  and  approved  by  him,  and  for- 
warded to  the  General  Land  Office,  jinrsuaat. to  the  fourth  section  of  the  act  of  18^, 
and  approved  by  the  Commissioner,  as  shown  by  its  official  use,  the  plaintiff  can 
roaintJtin  an  .aotion  for  the  recovery  of  the  lands,  they  never  having  been  certified 
over  to  the  State,  as  required  by  section  2488/ R.  S.,  or  x>atented  to  her  under  the  act 
4>f  1850.  According  to  the  decisions  we  have  cited,  the  holders  of  the  certificates  of 
purcbase  hod  a  <goed  title  to  the  lands,  if,  in  fact,  t&ey  were  swaiqp  and  overflowed 
lands  on  the  28th  of  September,  1850.  .  •  .  .  For  error  in  holding  that  the  cer- 
tificate of  the  Commissioners  was  necessary  to  pass  the  title  of  the  demanded  prem- 
ises to  the  State,  the  case  must  go  back  for  a  new  trial  when  the  parties  will  be  at 
liberty  to  show  whether  or  not  the  lands  in  controversy  were  in  fact  swamp  and  over- 
flowed on  the  day  that  the  swamp  land  act  of  1850  took  effect  If  ibey  ace  proved 
to  have  been  such  lands. att  that  date,  they  were  not  afterwards  subject  to  pre-emp- 
tion by  settlers.  They  were  not  afterwards  public  lands  at  the  disposal  of  the  United 
States. 

The  only  question  before  the  Department  to  be  determined  at  this 
time  i£i,  should  the  lands  embraoed  in  this  aorvey  be  cectifled  to  the 
State  of  Oalifomia  under  the  swamp  grant  by  reason  of  the  approval 
by  the  surveyor  general  of  plats  representing  the  land  to  be  ^^  swamp 
and  overflowed  land  untit  for  cultivEtion  surveyed  in  18841"  You  held 
that  such  action  should  be  taken,  and  cite  as  the  basis  of  your  deci- 
sions, the  decision  of  this  Department  in  the  case  of  Davis  v.  State  of 
Oalifomia  (13  L.  D.,  129)  in  which  it  was  held  that  land  in  Galifornia 
cepresented  as  swamp  and  overflowed  upon  the  s^pproved  township 
plats  inures  to  the  State  irrespective  of  the  actoal  jcharacter  of  the 
land. 

Adjnittiug  .this  :to  be  trw  so  Jfor  as  land  iikSkt  was  in  actual  existence 
at  the  date  mt  the  grant  is  involved,  it  does  not  foUow  that  the  finding 
of  the  surveyor  geueral  is  bindii^g  when  he  attempts  to  establiah  the 
character  of  land  that  was  .not  in  existence  at  that  date. 

Such  a  doctrine  carded  to  its  logical  conclusion,  would  ioBce  theliead 
of  this  Department  to  certify  to  the  State  as  swamp  land,  that  which 
was  in  1860  and  is  now,  notoriously  a  portion  of  the  bed  of  the  Pacific 
Ocean,  provided  a  surveyor  general  could  be  tound  who  would  approve 
a  plat  repsesenting  said  bed  of  tiie  ocean  to  be  swamp  and  overflowed 
land. 

Such  au  interpretation  of  the  statute  would  lead  to  an  absurd  conse- 
quence. 

In  the  United  States  v.  Eirby  (7  Wallace,  4S2)  the  court  asff: 

AH  laws  should  reoelTe  a  sensible  oenstraetioii.  GenoBal^tenns  should  he^so  lim- 
ited in  tiieir  appUoaiioii  as  not  to  lead  to  ix^Jnatioe,  oppzanlon^'Osr  an  absnid  ooose- 
qnenee.  Xt  wiU  always,  fheiefaze,  he  presumed  that  the  legislature  intendfid  essep- 
tions  to  its  language  which  would  avoid  results  of  this  oharaoter.  The  reason  of 
the  law  in  suoh  esses  should  prevail  over  its  letter. 
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Appl^g  this  priiMple'to  the  oase  at  bar,  it  is  an  additional  reaeofn 
why  It  miust  be  held  that  the  grant  made  in  1850  Mras  4$f  land  onJ^/as 
otharwiflD  the -statute  woaM  place  in  the  hands  of  lasttboidinate  officer 
the  power  to  force  the  Department  to  do  afoolish  and  an  abdurd  thing, 
and  saeh  an  intention  cSan  not  be  imt>ated  to  Oongress.  As  the  evi- 
dence now  before  this  Department  aatisfaotorily  showb  that  the  land 
embraeed  in  the  Norway  survey  was  not  in  existence- at  the  dtite  of  the 
grant,  said  land  can  not  be  approved  nnder  the  present  application,  and 
said  8orv«y  can  not  be  recognized  as  of  any  binding  force  by  the  De- 
partment.   The  application  of  the  State  must  therefore  be  rejected. 

I  am  not  unmindful  of  the  ftust  that  under  the  decision  of  the  supreme 
<x>urt  in  the  cases  of  Hardin  v.  Jordan  (140  U.  S.,  371)  and  Mitchell  v. 
Bmale  (140  TJ.  S.,  406)  important  questions  may  arise  as  to  the  right  of 
the  United  States  to  survey,  and  as  to  what  disposition  shall  be  made 
of  the  lands  that  were  formerly  the  bed  of  Tulare  Lake,  but  these  ques- 
tkins  are  not  involved  in  the  ease  now  before  me. 

It  dees  not  appear  that  it  has  been  the  practice  of  your  office  to  require 
the  surveyor  general  to  submit  the  evidence  ux>on  which  he  determines 
the  oharaoter  of  the  land  segregated.  While  section  2488  Bevised 
Statutes  confiftttutes  that  officer  the  tribunal  to  determine  what  lands 
were  swamp  at  the  date  of  the  grant,  it  does  not  remove  him  from  the 
Jurisdiction  of  the  officers  of  this  Department.  You  hwve  the  right  to 
instmot  him  as  to  the  oharaoter  of  the  evidence  he  should  seek  to  ob- 
tain, and  the  manner  of  obtaining  the  same,  and  there  may  be  instances 
where  it  should  be  your  dntf  to  require  evidence  as  to  the  character  of 
the  land  at  the  date  of  the  grant  to  be  submitted  for  your  consideration 
before  yon  approve  a  contract  fiir  the  surv^  of  a  township  for  the  pur- 
pose of  segregating  the  swamp  land,  and  this  course  should  be  pursued 
in  all  eases  where  you  think  the  interests  of  the  government  require 
T&at  such  action  be  taken. 

PBTVATK  'CLiUM--ct>irrmMATidi7--sBctrEcrr. 
Sanoho  Bitena  Vista  (On  Bbvxbw,) 

1!h»  mawvyof  a  poeivBte  claAm,  undar  a  deoree  of  oonfimiBtion  that  adopts  tin  aot  of 
Juridical  poBseuion,  most  be  governed  by  the  record  of  Juridical  aaeaeuiament, 
and  not  by  a  cozgectnral  estimate  of  area  set  forth  in  said  decree. 

Secretary  Noble  to  the  OammiaHoner  of  ike  thnerdl  iMmi  QgleOf  Mareh 

17y  1892. 

I  have  eonsidered  the  motion  for  review  of  the  decision  of  this  De- 
partment dated  July  24, 1891,  in  the  matter  of  the  survey  of  Bancho 
Buena  Yista,  located  in  San  Diego  county,  GaUfomia,  (18  L.  D.,  84.) 

A  fhll  history  of  this  case  may  be  found  in  Vols.  I,II,y  atnd  VI,  Land 
Decisicnts,  and  ae  Uie  ibots  connected  therewith  are  very  voluminous, 
•only  those  essential  to  a  proper  understanding  of  the  conclusion  reached 
herein  will  be  stated. 

The  land  in  question  was  granted  by  the  Mexican  authorities  to  the 
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^  Indian  Felipe"  Jnlj  8, 1845^  and  was  oonflrmed  by  the  land  commis- 
trionerSy  May  idy  1854,  to  Jesos  Machado,  assignee,  approved  by  the 
United  States  district  conrt  Febroary  1^  1866,  but  no  foimal  decree  was 
filed  until  April  15, 1879. 

Several  surveys  of  this  rancho  appear  to  have  been  made  from  time 
to  time,  but  all  of  them  have  been  rejected  as  unsatisfactory. 

The  last  survey  was  made  by  Deputy  Surveyor  Will^  and  under 
date  of  June  12, 1890,  you  rq'ected  said  survey,  whereupon  the  rancho 
claimants  appealed  and  July  24^  1891,  this  Department  aflOrmed  your 
decision. 

The  question  is  now  before  this  Department  on  review  of  said  depart- 
mental decision. 

The  principal  objections  alleged  against  the  above  decision  of  the 
Department  are  that  it  is  based  upon  a  mistake  of  fact  holding  that  the 
grant  was  for  only  one  quarter  and  not  for  one-half  of  a  square  league 
in  extent;  that  it  is  based  upon  an  error  of  law  in  holding  that  natural 
and  fixed  land  marks  named  as  corners  of  said  grant  in  the  decree  of 
confirmation,  do  not  control  the  courses  and  distances  named  and  that 
the  new  survey  ordered  to  be  made  by  the  Department  is  not  in  con- 
formity with  the  terms  of  the  grant,  the  land  marks  named  as  comers^ 
the  juridical  possession  given,  the  evidence  before  the  land  commission- 
ers, nor  the  decree  or  confirmation,  and  that  such  survey  will  exclude 
the  house  and  a  portion  of  the  improvements  of  the  confirmee  where  he 
resided  at  date  of  confirmation. 

In  view  of  the  fiact  that  this  claim  has  been  before  your  office  and  this 
Department  so  often,  and  has  been  fhlly  examined  several  times,  I  deem 
it  unnecessary  to  go  over  the  whole  record  in  detail  and  consider  matters 
that  have  been  already  decided. 

The  survey  of  said  rancho  made  by  Deputy  Surveyor  Wheeler  was 
rejected  by  the  Department  April  5, 1887,  and  a  new  survey  ordered 
with  fall  instructions  how  such  subsequent  survey  should  be  made. 

The  surveyor-general  authorized  Deputy  Surveyor  Willey  to  make  the 
survey  in  accordance  with  the  boundaries  set  forth  in  the  deoiHan  of 
this  Department  rejecting  the  Wheeler  survey,  but  it  appears  that 
Deputy  Willey  assumed  the  authority  to  place  his  own  interpretation 
upon  the  decree  establishing  the  grant,  instead  of  following  his  instruct 
tions,  and  as  a  result  his  survey  was  found  to  very  nearly  approximate 
that  made  by  Wheeler  rejected  by  this  Department  in  1887. 

The  rancho  claimants  allege  that  the  grant  was  for  one-half  of  a 
square  league,  whereas  the  finding  of  the  Department  is  only  one-quar- 
ter of  a  square  league. 

For  a  better  understanding  of  this  question,  let  us  examine  the  lan- 
guage of  the  grant  in  connection  with  that  of  the  juridical  possession 
and  the  de<^ee  of  affirmation.    The  language  of  the  grant  is: — 

The  land  hereby  granted  is  one-half  leagne  square  in  extent  and  is  the  same  which 
he  actoany  oconpies.  The  Judge  who  gives  him  possession  shall  oanse  it  to  be  meaa- 
Qred  agreeably  to  ordinance. 
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It  appears  that  on  Julj  27, 1845,  the  Indian  Felipe  appeared  before 
Jos^  B.  Arguello,  alcalde  of  San  Diego  and  by  virtae  of  his  grant 
prayed  that  he  might  be  placed  in  juridical  possession  of  the  tract 
Buena  Vista.  In  compliance  therewith  said  Argnello  proceeded  to 
the  land  in  question  and  there  in  presence  of  witnesses  caused  the  fol- 
lowing lines  and  land  marks  to  be  established,  commencing 

At  one  of  the  boundaries  of  the  garden  of  the  Indian  Felipe,  the  line  was  drawn  east 
and  there  were  measured  and  counted  2500  varas,  which  terminated  at  the  boundary 
of  Don  Lorenzo  Soto,  where  the  party  interested  was  ordered  to  place  his  land  mark. 
From  this  place  the  line  was  drawn  in  a  south  course,  there  were  measured  and 
counted  2500  varas,  which  ended  at  a  small  peak  where  stand  two  rocks  joined  to- 
gether. Here  the  party  interested  was  ordered  to  place  his  land  mark.  From  this 
point  the  line  was  drawn,  course  west,  and  there  were  measured  and  counted  2500 
varas,  which  ended  at  a  smaU  red  hiU,  where  the  party  interested  was  ordered  to 
place  his  land  mark.  From  this  point  the  line  was  drawn  course  north ;  there  were 
measured  and  counted  2500  varas,  which  ended  upon  a  hill,  were  stands  a  large  rock 
and  the  party  in  interest  was  ordered  to  place  his  land  mark. 

Here  the  proceedings  ended  and  the  Indian  Felipe  was  informed  that 
he  was  in  secure  and  peaceful  possession  of  the  grant. 

The  decree  of  confirmation  after  setting  out  that  on  hearing  the  proofs 
and  allegations  in  the  Buena  Vista  grant,  the  board  of  land  commis- 
sioners adjudged  the  claim  as  valid  and  decreed  that  the  same  be  con- 
firmed, described  the  tract  so  confirmed  as  follows: 

Commencing  at  the  northwest  comer  of  the  garden  of  the  Indian  Felipe,  and  run- 
ning east  2500  yaras  to  the  boundary  line  of  Lorenzo  Soto,  thence  running  south  2500 
Taras  to  a  smaU  peak  where  stand  two  rocks  Joined  together;  thence  running  west 
2500  varas  to  a  small  red  hill;  thence  running  north  2500  varas  to  the  place  of  be- 
^nning  on  a  hill  where  there  is  a  rock,  containing  in  aU  one-half  of  a  square  league 
reference  for  ftirther  description  to  be  had  to  the  original  grant  and  to  the  transla- 
tions of  the  records  of  Juridical  possession. 

The  United  States  appealed  firom  this  decision  to  the  district  court  of 
Oalifomia,  and  on  April  15^  1879,  said  court  entered  a  decree,  a  part  of 
which  is  as  follows: 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  claim  by  the  appeUee  la 
a  good  and  vaUd  claim  and  that  the  said  claim  be,  and  the  same  is  hereby,  confirmed 
to  the  extent  of  one-half  of  a  square  league,  a  little  more  or  less,  being  the  same  land 
situated  in  the  county  of  San  Diego,  known  by  the  name  of  Buena  Vista. 

Bere  followed  a  verbatim  description  of  the  lines  and  comers  as 
given  above  in  the  decree  of  confirmation  by  the  board  of  land  com- 
missioners* Thus  it  win  be  seen  that  the  original  grant  and  the  record 
of  juridical  possession  are  made  a  part  not  only  of  the  confirmation  by 
the  board  of  land  commissioners,  but  they  are  also  made  a  part  of  the 
decree  of  the  court,  and  hence  must  be  considered  together  to  arrive  at 
a  just  conclusion. 

It  will  be  observed  that  the  original  grant  specified  therein  the 
amount  of  land  granted  as  one-half  of  a  league  square  in  extent,  and 
as  a  league  square  is  5000  varas  on  each  side,  it  follows  that  a  half 
league  square  must  necessarily  be  one-half  of  the  distance  on  eacli 
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Aide  or  2500  yaras.  This  agrees  in  every  respect  with  the  measnTe- 
ments  laid  off  in  the  juridical  possession,  and  also  with  ihe  description^ 
given  in  the  confirmation  and  decree  of  the  conrt,  hence  there  can  be 
no  question  as  to  the  distance  of  the  exterior  bounaary  lines  of  said 
grant  although  the  rancho  claimants  hold  and  claim  that  the  grant  is- 
for  one-half  of  a  square  league,  which  is  equivalent  to  a  tract  500O 
varas  long  by  2500  varas  wide,  just  twice  the  area  of  the  tract  con- 
firmed; furthermore,  that  the  comers  or  land  marks  ordered  to  be 
placed  by  the  officer  giving  the  juridical  possession  should  control  the 
boundaries  of  the  tract. 

The  Willey  survey  now  under  consideration  embraces  about  366  acrea 
less  than  a  square  league  and  nearly  3000  acres  more  than  were  con- 
firmed to  the  rancho  claimants. 

It  will  be  observed  that  each  of  the  four  lines  bounding  said  rancho 
established  by  the  Willey  survey  were  about  6060  varas  in  length,  or 
twice  the  distance  given  in  the  juridical  possession  or  decree  of 
the  court,  and'  hence  contains  an  area  four  times  greater.  This  exag- 
geration of  area  ia  sought  to  be  justified  under  the  pretense  of  obeying 
the  oaUs  and  land  mw^ks  established*  by  the  alcalde  when  the  juridical 
possession  was  given. 

The  confirmation  of  the  grant  by  the  land  commissioners  and  the  de- 
cree of  the  court,  both  established,  beyond  any  doubt  the  initial  i>oint 
where  the  resorvey  of  siuch  grant,  should  commence  and  end,  as  ^^  the 
northwest  comer  of  the  garden  of  the  Indian  F^lix>e;^  but  it  aiypears 
that  Deputy  Willey  entirely  disregarded  this  light  as  also  liie  instruc- 
tions of  this  Department  and  established  his  initial  corner  about  one 
mile  farther  to  the  westward,  which  point  Wheeler  had  previously 
adopted  as  his  northwest  corner. 

In  this  there  wasb  manifest  error.  There  ia  no  ambiguity  in  the  lan- 
guage of  the  decree  of  affirmation  as  to  the  point  of  beginning  and  end- 
ing, that  would  justify  any  such  action  or  conclusion. 

It  is  a  singular  fEict  in  this  case  that  nearly  all  the  previous  surveys 
established  the  four  comers  of  this  grant  at  different  places,  showing 
conclusively  that  as  each  surveyor  claimed  to  have  found  comers  an- 
swering to  those  described  in  the  juridical  possession  that  there  ia 
nothiug  peculiar  or  unusual  about  such  described  points  that  would 
particularly  distinguish  them  from  others  in  the  neighborhood;  further- 
more, in  the  examination  of  the  map  of.  a.  private  survey  made  by  Dex» 
ter  at  the  instance  of  some  settlers  in  that  vicinity,  I  find  that  poiuta 
answering  in  full  the  description  of  those  in  the  juridical  measurement 
were  found  Skt  each  corner  of  his  survey  approximating  2500  varas  from 
each  other  and  embracing  about  one-quarter  of  a  league  the  amount 
confirmed. 

The  original  grant  was  fox  one-half  a  leagiie.in  length  and  one-half 
in  breadth,  and  the  same  distances  were  given. in  the  juridical,  posses- 
aiom  as  2500  varas,  describing  three  calls  or  corners.    The  decree  givea 
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the  same  distances  and  callS;  but  doubles  the  quantity  by  using  the 
Isnguage  ^^  one-half  of  a  square  league.''  This  is  evidently  an  error  in 
the  decree.  Even  should  it  be.  admitted  that  the  language  is  sufficient 
to  create  a  doubt  as  to  whether  one-quarter  or  one-half  of  a  league  was 
confirmed,  it  certainly  does  not  justify  a  survey  increasing  the  amount 
to  nearly  a  square  league  or  four  times  the  quantitjy^  embraced  in  the 
juridical  measurement. 

It  is  quite  evident  by  reftntring  to  ibe  petitibn)  grant  and  juridical 
survey,  that  these  concluding  words  of  the  decree,  ^^  a  half  of  a  square 
league"  were  not  used  by  the  court  to  restrict  or  enlarge  the  quantity 
of  the  grant,  but  simply  to  indicate  a  conjectural  estimate  of  area  and 
was  very  probably  conibunded  in  some  manner  with  iSbie  description 
<<  half  a  league  square "  given  in  the  grant. 

In  the  case  of  Oheneworth  et  al.  v.  Haskell  et  ah  (3  Pet,  92);  the  su- 
preme court  of  the  United  States  lays  down  the  rule  that 

If  a  grant  he  made  whioh  describes  the  land  granted  by  courses  and  distance  only, 
or  Illy  natnral  ol^  tots  not  d&itlngaishable  ftom  otbers^of  tber  saone  kind;  owiii»  and 
distntce^  thovgb  not  safe  guides,  are  the  only  guides  given  ns  and  most  be  nsed. 

Tha  case  under  consideration^  however,  rests  upon  a  much  stronger 
baaJHj  The  initial  or  starting  point  of  the  survey  is  well,  established 
and'  (dearly  dssignated,  tfae  difltsmoe  of  eaoh  side  stated  as  26Q0  varaa, 
equal  to  about  6875  feet^  and  the  general  course  of  the  lines  given. 
Tliia  taken  in  oonnedioa  with  the  fact  that  the  original  grant  pre- 
acribes  a  tract  one-half  of  a  league  square  and  that  calls  answering  the 
deaGiiption.o£1iittlandiiiiarkSfSpven  in  the  juridical  measurements  can 
be  £aiuid.at  each  coxner  of;  the  Dexter  survey,  approximating  a  half 
league*  aqnas^  I  am  satisfied  thatr  not  only  did  Willey  disregard  his 
specific  instructions  but  that  he  had.  no  just  grounds  derived  &am  the 
reoDsd  o£.  thi&  grant  to  establish  the.  survey  retorned^  by  him  of  the 
Bnena;  Yifito*  Bancho. 

The  point  of  beginning  in  the  new  survey  ordered  is  definitely  estab* 
lidied.at  the  northwest  comec  of' the  old;  garden  of  the.  Indian  Eelipe 
and  the  survey  starting  firom  this  point  must  follow  as  near  an  -ma^^  be 
the  course  of  tiie  juridical  measurement  and  embraoea- quantity  only 
approximating  one*quarter  oi  a. square  league.. 

After  a  careful  review  and  reconsideration  of  this  case  in  the  light  of 
the  asgniaents  filed  and.  the  cases  dted  in  support  of  the  motion  to  re- 
voke the  decisiion  heretofore  sendered  and  allow  a  rehearing,  I  find  no 
BuffideDt  reason  for  such  action*  Said  motion  is  tiiexefoie  denied  and 
thedeeiflion  mentioned  is  adhered. to^ 
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BAILBOAD  6BANT-ABJUSTMEKT  OF  LATEBAI<  lilMITS. 

Southern  Paoifio  fi.  B.  Go. 

The  lateral  limits  of  this  grant  shotild  be  adjusted  on  the  line  of  location,  bnt  where 
the  constmoted  road  has  been  adopted  as  the  basis  of  snch  a^J^^^^i^^  ^^  limits 
thns  established  will  not  be  changed. 

Secretary  Noble  to  the  Commissioner  of  the  General  Laatd  Office^  March 

17,  1892. 

I  am  in  receipt  of  your  letter  of  January  23, 1892,  containing  a  state- 
ment of  fkcts  relative  to  the  adjustment  of  the  limits  of  the  grant  for 
the  Southern  Pacific  Railroad  opposite  the  constructed  portions  of  the 
road,  from  which  it  appears  that,  as  now  established,  they  have  been 
adjusted  to  the  line  of  constructed  road. 

In  your  letter  it  is  stated: 

An  examination  of  said  diagram  shows  that  in  the  last  section  of  road  constmcted, 
that  from  Huron  to  Alcaldei  the  line  of  constructed  road  departs  considerably  from 
the  line  of  location.  Notwithstanding  thiS;  in  accordance  with  the  practice  that  haa 
been  foUowed  in  constroing  this  grant,  the  lateral  limits  and  section  terminal  at  Al- 
calde were  drawn  in  accordance  with  such  constructed  line ;  and  lands  faUing  outside 
of  the  limits  thus  determined,  which  had  been  withdrawn  in  accordance  with  the 
line  of  general  route,  were  restored  to  the  public  domain. 

I  find  on  investigation  that  this  isu^tion  was  taken  by  you  April  6, 
1890,  nearly  two  years  ago. 

The  lines  of  the  adjustment  of  the  grant  being  thus  established,  it 
is  to  be  presumed  that  settlements  have  been  made  on  the  lands  thus 
restored  to  entry,  and  to  change  the  limits  thus  fixed  might  to  a  greater 
or  less  extent  jeopardize  the  interests  of  such  settlers. 

This  question  becomes  important  in  determining  what  lands  are  to  be 
restored  to  entry  under  the  act  of  Oongress  approved  September  29, 
1890  (26  Stat,  496),  which  forfeits  all  lands  <<  opposite  to  and  cotermi- 
nous with  the  portions  of  any  such  railroad  not  now  completed,  and  in 
operation." 

This  road  was  on  September  29, 1890,  unconstructed  northwestward 
from  Alcalde  to  Trea  Pinos;  hence,  between  said  points,  the  forfeiture 
applies. 

In  your  letter  of  l^ovember  20, 1890,  you  expressed  the  opinion  that, 
after  the  act  of  June  28, 1870  (16  Stat.,  382),  ratifying  the  location  made 
by  this  company,  as  shown  upon  the  map  filed  June  3, 1867,  it  was  be- 
yond the  power  of  the  company  to  change  the  same,  and  that  to  re-ad- 
just the.  limits  (referring  to  the  lateral  limits)  to  the  constructed  line 
was  error,  which  opinion  was  concurred  in  by  me,  December  31, 189L 
(Press  Copy,  231,  p.  426) 

Notwithstanding  this  opinion,  I  agree  with  you  in  the  view  that  to 
change  this  line  of  adjustment,  where  already  made,  would  be  produc- 
tive of  harm  to  settlers  and  of  no  particular  benefit  to  the  government^ 
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as  it  would  result  in  practically  an  exchange  of  lands^  and  thereby  un- 
settle rights  and  titles  heretofore  acquired,  founded  upon  an  acUudica* 
tion  by  your  office. 

The  adjustment  of  the  limits  heretofore  made  opposite  constructed 
road  will  therefore  be  adhered  to,  but  this  action  must  not  be  construed 
as  recognizing  the  correctness  of  the  practice  which  heretofore  pre- 
vailed in  your  office  in  the  matter  of  the  a<]yustment  of  the  lateral  lim- 
its of  this  grant. 

Haying  determined  the  question  as  to  the  lateral  limits,  by  accept- 
ing the  adjustment  to  the  constructed  Une,  as  made,  a  consideration  of 
any  question  of  a  change  in  terminal  from  that  heretofore  established 
is  unnecessary.  See  11  L.  D.,  627,  as  to  terminal  of  S'orthem  Pacific 
B.  B.  at  Wallula,  Washington. 

Becognizing  the  limits  heretofore  established  opposite  constructed 
road,  you  will  proceed  to  restore  the  land  without  such  limits,  and  be- 
tween Alcalde  and  Tres  Pinos,  to  entry  under  the  act  of  September  29, 
1890  {supra). 


BIGHT  or  WAT— INDIAN  RBSEBVATIONS. 

Flobida  Mesa  Ditch  Go. 

Section  18,  act  of  liaroh  3, 1891,  does  not  grant  a  right  of  way  for  canals  and  ditches 
through  Indian  reserrationib. 

Acting  Secretary  Ohandler  to  the  Oommissianer  of  Indian  Affairs^  March 

6j  1S92. 

I  acknowledge  the  receipt  of  your  communication  of  Fovember  11th, 
1891,  in  the  matter  of  the  application  of  the  Florida  Mesa  Ditch  Com- 
pany to  extend  its  lines  upon  the  Southern  Ute  Indian  reservation,  Col- 
orado, in  which  you  ask  the  decision  of  the  Department  as  to  whether 
the  act  of  March  3, 1891,  entitled  <^  an  act  to  repeal  timber  culture  laws 
and  for  other  purposes,"  (26  Stat.,  1095)  includes  Indian  reservations. 

In  response  thereto,  I  transmit  herewith  an  opinion  of  the  Honorable 
Assistant  Attorney-Gteneral  for  this  Department,  in  which  I  concur. 

Copy  of  this  opinion  has  this  day  been  forwarded  to  the  Commissioner 
of  the  General  Land  Office,  for  his  information  and  guidance. 


Opinion. 

AMietant  Attorney  General  Shields  to  the  Secretary  of  the  Interior^ 

February  27y  1S92. 

I  have  the  honor  to  acknowledge  the  receipt  by  reference  of  the  letter 
of  the  Oonunissioner  of  Indian  Affairs  of  November  11, 1891  submitting 
for  the  decifiion  of  the  Department  the  question  as  to  whether  the  act 
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of  March  3, 1891  (26  3tat^,  lOfiS),  in  so  &r  as  it  relates  to  the  right  of. 
way  for  ditches  and  canals,  inchides  Indian  reaervatlonSy  and  if  so, 
whether  there  is  any  stipulation  in  the  treaties  and  agreements  with, 
the  TJte  Indians  which  woold  prevent  the  extension  of  canals  into  their 
reservation,  together  vnth  your  request  for  an  opinion  upon  the  ques- 
tion thus  presented.  Seetion  18  of  the  act  of  Maoch  3, 1891  {26  Stat^ 
1096)  reads  as  follows : 

That  the  right  of  way  through  the  pnblio  lands  imd  reservatioiur  of  the  Uidted 
States  is  hereby  granted  to  any  canal  or  ditoh  oompany  fbnned  fat  the  fiorpose  of 
irrigation  and  dnly  orgaaised  under  tile  law&of  any  State  or  Territory,  Whieh  shaU' 
have  filed,  with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  incorporation^ 
and  dne  proofis  of  its  organization  under  the  same,  to  the  eKtent  of  the  ground  occu- 
pied by  the  water  of  the  reserroir  and'ofthe  canal  and  its  laterals,  and  fifty  feet  on 
each  side  of  the  marginal  limits  thereof;  also  the  right  to  take,  from  the  public  lands 
a4Jaoflnt.i»  tke  line  of  Umb  cimal  or  diteli,  material,  earth,  and  flt«ne  neoosaary  for  the 
ooQQatmotion  of  such  canal  or  ditch :  Proridsd,  That  no  4«ch  right  of  wajy  shall  be  so^ 
ocatod  as  to  interfere  with  the  propergoccupation  by  the  goyemment  of-  any  such 
reservation,  and  aU  maps  oflocation  shall  be  sul^ect  to  the  approval  of  the  Depart- 
ment of  the  goyemment  having  Jurisdiction  of  such  reservation,  and  the 'privilege 
herein  granted  shall  not  be  construed  to  interfere  with  the  control  of  water  for  irri- 
gation and  other  purposes  under  authority  of  the  respectiye  States  or  Territories. 

In  the  act  of  March  3^  1875  (18  Stat.,  482)  granting  to  railroads  the 
right  of  way  through  the  public  lands  it  was  specifically  stated  in  sec- 
tion &ve  that  said  act  should  not  apply  ^<  to  any  lands  within  the  limits, 
of  any  military,  park,  or  Indian  reservation  or  otiier  lands  speeially 
reserved  from  sale,  unless  such  right  of  way  shall  be  provided  for  by 
treaty  stipulation  or  by  act  of  Congress  here tofbre  passed."  The  ques- 
tion of  the  right  of  the  United  Staines  to  authorize  an  entry  upon  lands 
reserved  for  the  use  of  the  Indians  could,  not  arise  under  that  act.  The 
right  of  the  United  States  to  exercise  the  power  of  eminent  domain 
within  Indian  reservations  and  over  lands  set  apart  for  tha  exclusive 
use  of  the  Indians  has  been  recognized  by  the  supreme  court  Ohero- 
kee  ITation  v.  Kansas  Bailway  Co.    (135  U.  S.,  641). 

The  act  of  March  3, 1891  so  far  as  it  relates  to  the  right  of  way  for 
canals  and  ditches  does  not  purport  to  be  the  exercise  of  the  {Mwer  of 
eminent  domain,  and.  hence  it  is  unnecessary  to  consider  whether  the 
construction  of  such  canals  and  ditches  is  an  undertaking  in  aid  of 
which  that  power  might  be  properiy  exercised. 

As  to  all  that  country  known  as  <<  Indian  country"  the  Indians  had  a 
right  of  occupancy.  It  has  been  the  policy  of  the  government  to  relieve 
firom  this  claim  or  right  of  occupancy  that  country  as  rapidly  as  x>ossi- 
ble  and  in  pursuance  of  that  policy  l^e  Indians  have  been  persuaded  to 
relinquish  such  right  in  consideration  of  which,  among  other,  things, 
they  have  been  guaranteed  the  quiet  and  undisturbed  possession  and 
use  of  certain  specified  and  well  defined  smaller  bodies  of  land.  In  al- 
most^ if. not  eveqr inatanoa in. wluiA. snoh  aa  ag^eAmesit. hasbaein.eii- 
tered  into^  it  has  been  stipulated  that  no  one  not  in  the  employ  of  thet, 
government  should  be  allowed  to  go  upon  such  reservation  without  the. 
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eonaent  of  the  Indianfi*  The  -ptoviaiGnB  found  in  the^troatieB  and  agree- 
ments aflfecting  the  reservation  in  regard  to  which  the  question  is  at 
this  time  raised,  afford  illustcationfi  of  this  rula  By  article  two  of  the 
treatjTof  March  2, 1868  (15  Stat,  019)  with  certain  bands  of  the  TJte 
Indians,  lands  were  set  apart  for  speeiflo  pnjcposes  and  under  certain 
agreements  as  foUows: 

For  the  absolate  sad  nndistnrbed  use  and  ooonpation  of  the  Indians  herein  named, 
and  for  such  other  friendly  tribee  and  indiTidiuJ  Indians  aa  from  time  to  time  they 
may  be  willing,  with  the  oonsent  of  the  United  States,  to  admit  among  them;  and 
the  United  States  now  solemnly  agree  that  no  persona^  exc^t  those  herein-  author- 
ized BO  to  do,  and  except  snch  officers,  agents,  and  employes  of  the  government  aa 
may  be  anthorized  to  enter  upon  Indian  reservations  in  discharge  of  duties  en- 
joined by  law  shall  ever  be  permitted  to  pass  over,  settle  upon,  or  reside  in  the  ter- 
ritory deacxibed  in  this  artiide  except  as  herein  otherwiM  provided. 

This  taieaty  also  provided  fbr  the  selection  by  and  certification  to  any 
Indian  desiiing  to  commence  fJEuming  of  a  specific  tract  of  land  and 
that  no  treaty  for  the  cession  of  any  portion  of  said  land  should  be 
understood  or  construed  so  as  to  deprive,  without  his  consent  any  in- 
dividual member  of  the  tribe  of  his  right  to  any  tract  selected  by  him» 
Article  fburteen  of-  said  treaty  reads  as  fbllows: 

The  said  confederated  bands  agree  that  whenever,  in  the  opinion  of  the  Presi- 
dent of  the  United  States,  the  public  interests  may  require  it,  that  all  roads,  high- 
ways^ and  railroads  anthoiiced  by  law,  shall  have  tiie  -  right*  (tf  way  tiizongh  the 
resevTBtion  therein  designaML 

By  act  of  April  22, 1874  (18  Stat.,  36)  an  agreement^with  these  Ihdi- 
ans  was  confirmed  whereby  they  relinquished  a  part  of  the  lands  in- 
cluded within  the  reservation  established  by  the  treaty  of  1868,  article 
five  of  which  agreement  reads  as  follows : 

All  the  provisions  of  the  treaty  of  eighteen  hundred  and  sixty-eight  not  altered 
by  this  agreement  shall  continue  in  force;  and  the  foUowing  words,  from  article  two 
of  said  treaty,  viz.,  'The  United  States  now  solenmly  agrees  that  no  persons  except 
those  hsieia  anthi»uBed  to  do  so,  and  exo^t  such  oAeecs,  agents^  and'  eaipleyees  of 
the  government  as  may  be  authorized  to  enter  upon  Indian  reaervations  in  disoharge 
of  duties  enjoined  by  law,  shaU  ever  be  permitted  to  pasa  over,  settle  upon,  or  reside 
in  the  territory  described  in  this  article,  except  aa  heiein  otiicvwisa  provided,'  are 
hereby  expressly  re-afi&rmed,  except  so  &r  as  they  applied  to  the  country  herein  re- 
linquished. 

The  agreement  with  these  Lidians^  ratified  mkL  confirmed  by  act  of 
Congress  of  Jane  15,  1880  (21  Stat.,  199)  provided  for  the  relinquish- 
ment of  Hke  former  reservation,  the.  establishment  of  new  reservations, 
and  that  all  the  provisions  of  tbe  treaty  of  1868  and  the  agreement  of 
1874'not  altered  by  the  latter  agreement  should  continue  in.fQrce. 

It  is  clear  that  to  hold  that  Congress  by  the  act.  of  March  3, 1891 
iupra  sutiiorized  the  entry  upon  such  reservations  of  one  who  shoidd 
desire  to  locate  and  construct  a  ditch  or  canal'  through  or  ux>on  land 
embRKMl  therein  would  be  to  say  that*  Congress  hadby  said  act  an- 
nunedtllet>rovisionsof  treatferand  agreements  similar  to  those  quoted, 
hereinbefore.    This  construction  should  not  be  given  the  said  law  un- 


268  DECISIONS  RELATTNG  TO  THE  PUBLIC  LANDS. 

less  the  intention  of  Gongress  to  annnl  in  that  particular  the  agree- 
ments entered  into  with  the  Indians  be  clearly  expressed  in  flEM^t  so 
clearly  and  nnmistakably  set  forth  that  no  other  conclusion  could  be 
reached  without  doing  violence  to  the  language  used.  In  my  opinion, 
the  language  used  in  said  act  of  March  3, 1891  does  not  thus  clearly 
and  {Msitively  express  such  an  intention.  The  phrase  '^  public  lands  " 
in  said  section  eighteen  is  evidentiy  used  in  contradistinction  to  lands 
in  reservation  and  hence  that  term  would  not  include  lands  within  an 
Indian  reservation.  The  term  <<  reservations  "  used  in  the  body  of  said 
section  is  defined  and  limited  by  the  language  used  in  the  proviso,  as 
follows:  ^^  Provided  that  no  such  right  of  way  shaU  be  so  located  as  to 
interfere  with  the  proper  occupation  by  the  government  of  any  such 
reservation."  This  would  indicate  that  the  reservations  had  in  view 
were  those  actually  and  directly  used  by  the  government.  Indian  reser- 
vations are  not  so  used,  but  are  set  apart  for  the  use  of  the  Indians  with 
the  ultimate  object  of  providing  them  permanent  homes  and  of  vesting 
in  them  full  and  complete  titie  to  so  much,  at  least,  as  may  be  neces- 
sary for  that  purpose. 

The  act  in  question  has  fhll  scope  for  its  operation,  both  as  to  public 
lands  and  reservations  outside  these  Indian  reservations,  andean  thus 
be  given  effect  without  affecting  the  agreements  with  the  Indians. 

For  the  reasons  herein  set  forth,  I  am  of  the  opinion  that  it  was  not 
intended  by  said  act  of  March  3, 1891  to  grant  the  right  of  way  for  canals 
and  ditches  through  Indian  reservations. 


HOMESTEAB-ADJOININO  FABM— ALABAMA  LANDS, 

William  J.  Eabnest. 

Besidenoe  npon  the  original  &im  does  not  ertend  to  land  claimed  under  an  adjoining 

farm  entry  until  snch  entry  haa  been  made. 
The  coltiYation  of  a  tract,  without  residence  thereon,  is  not  the  compliance  with  the 

homestead  law  contemplated  by  the  act  of  March  3,  1883. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  March  17^  1892. 

William  J.  Earnest  has  appealed  from  your  decision  of  March  10, 
1891,  affirming  the  action  of  the  register  and  receiver  in  rejecting  his 
application  to  enter  the  SW.  J  of  the  NW.  J  and  the  B.  i  of  the  SW.  ^ 
of  Sec  3,  T.  16  S.,  B.  8  W.,  Montgomery,  Alabama,  for  the  use  of  an  ad- 
joining  farm,  described  as  the  SE.  |  of  the  NW.  ^  of  same  section. 

The  affidavit  accompanying  his  application  states  that — 

The  land  embraced  in  said  application  No.  —  is  intended  for  an  adjoining  farm  homa* 
stead,  npon  which  I  have  a  bona  fide  improvement,  consisting  of  five  or  six  acres 
cleared  and  in  cnltiyation;  the  same  I  have  possessed  and  onltiyated  erer  since  and 
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prior  to  March  8, 1883 ;  that  I  now  own  and  have  so  owned  and  resided  erer  sitf  ce  and 
prior  to  March  8, 1883,  an  original  ttam  containing  forty  acres  and  no  moref  the  samo 
comprises  the  SE.  i  of  the  NW«  i  of  See.  8  (said  township),  and  is  contignons  to  the 
tract  this  day  applied  for. 

The  register  aad  receiver  rejected  said  application^  because  ^^  it  is 
coal  land,  and  not  subject  to  entry,  unless  he  had  been  an  actual  resi- 
dent on  l^e  tract  for  the  period  mentioned."  You  aflOrm  that  judg- 
menty  for  substantially  the  same  reason. 

It  is  insisted  that  the  decision  api)ealed  from  is  contrary  to  section 
2289  of  the  Bevised  Statutes,  also  to  the  3d  section  of  the  act  of  May 
14, 1880  (21  Stat.,  140),  which  is  as  follows: 

Any  settler  who  has  settled,  or  who  shall  hereafter  settle  on  any  of  the  public 
lands  of  the  United  States,  whether  surveyed  or  unsurreyed,  with  the  intention  of 
claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to  filo 
his  homestead  application  and  perfect  his  original  entry  in  the  United  States  land 
o£Qce  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their  claims  on 
record,  and  his  right  shall  relate  back  to  date  of  settlement  the  same  as  if  he  settled 
under  the  pre-emption  laws. 

It  is  not  claimed  that  appellant  ever  resided  on  the  land  which  he 
now  seeks  to  enter,  and  the  case  of  Patrick  Lynch  (7  L.D.,  33,)  is  cited 
as  authority  for  the  doctrine  that  credit  for  residence  on  the  original 
tract  may  be  allowed  under  the  act  of  May  14,  1880,  supra^  in  the  case 
of  an  adjoining  fjEurm  entry. 

It  may  be  conceded  that  the  Lynch  case  bears  the  construction  con- 
tended for,  but,  in  the  case  of  John  W.  Farrell  (13  L.  D.,  713),  the  sev- 
eral departmental  decisions  bearing  upon  the  question  at  issue  were 
discussed,  and  it  was  there  shown  that  the  act  of  1880  was  not  intended 
to  waive  any  of  the  requirements  of  the  homestead  law  as  to  residence  f 
and  in  cases  of  adjoining  &rm  entries  such  residence  must  have  been 
actually  upon  the  land  entered,  and  residence  on  the  original  fknu  ls- 
not  residence  upon  the  adjoining  tract,  ontil  the  entry  is  made. 

The  doctrine  contended  for  was  repudiated  in  the  Farrell  case,  which 
overruled  the  Lynch  case,  in  so  fieu:  as  the  latter  held  that  credit  for 
residence  on  the  original  tract  may  be  allowed  under  the  act  of  May  14, 
1880,  in  the  case  of  adjoining  fiEurm  entry. 

The  act  of  March  3, 1883  (22  Stat,  487),  excluding  the  public  lands  in 
Alabama  from  the  operation  of  the  laws  relating  to  mineral  lands,  pro- 
vides that: 

any  bona  fide  entry  nnder  the  proyisions  of  the  homestead  law  of  lands  within  said, 
state  heretofore  made  may  be  patented  without  lefeience  to  an  act  approred  May  10, 
1872,  entitled  •  •  .  •  •  in  oases  where  the  persons  making  application  for  such, 
patents  have  in  aU  other  respects  complied  with  the  homestead  law  relating  thereto. 

The  mere  cultivation  of  six  acres  of  the  tract  sought  to  be  entered. 
prior  to  the  act  of  1883  {mpra)^  without  residence  thereon,  is  not  such 
a  compliance  with  the  homestead  law  as  will  entitie  the  claimant  to  the^ 
land. 

The  judgment  appealed  tcom  is  accordingly  aflBrmed. 


SfO         ifiwaaioifa  xsujswQ  to  .the  public  u^ssdb. 

JXSSEIBe^  VnCBSII^-CHABACTBB  07  LAND. 

The  degree^if ^odnfltlYaiMMAfter  i£rigati«a  d  n  nn  bii^  HMmp  toJly  detemiiie  4iliB91ght 
to  enter  land  tinder  the  desert  aot,  if  the  land  ia  dmmckiuJSMb,  and  wftler  aaifi* 
cient  for  irrigation  has  heen  supplied. 

Mrst  Assistant  Secretary  Ohandkr  to  He  OomnUssitmmr  0f1ks~Qm0ml 

Lama  Ogicej  March  17^  1B9&. 

On  October  26 j  1885,  William  Skeen  made  desert  land  6ati7  No. 
1546,  for  the  W  i  of  Sec.  20,  T.  7  K,  E.  2  W,,  Salt  Lake  City,  Utah, 
and  submitted  proof  of  reclamation  on  September  14, 1889,  before  the 
probate  judge  at  Ogdeo,  Utah.  When  the  proof  was  presented  to  the 
register  and  receiver  they  suspended  it,  and  called  on  the  entryman  for 
^ditional  evidence.  This  he  afterwards  filed,  and  on  October  1, 1889, 
the  local  offteers  rejected  his  proof.  He  appealed  from  the  order  reject- 
ing his  proof  to  you,  and  on  December  12, 1890,  you  also  rejected  the 
proof  and  stated  that : 

On  examination  of  the  final  proof,  it  appears  that  the  claimant  and  witnesses  state 
ihat  the  land  conld  nnder  no  cironmstances,  prodnoe  an  agricultural  crop. 

Land  ^vtfhioh  win  not  by  means  of  irrigation  produce  an  agricultural  erop  is  not 
deemed  subject  to  entry  under  the  desert  land  act. 

You  accordingly  held  the  entry  for  canceDation. 

An  appeal  has  been  taken  to  this  Departmeut4x)m  your  judgment. 

The  final  proof,  and  the  evidence  filed  as  amendatory  thereof,  shows 
that  Skeen  is  a  native-born  citizen  of  the  United  States;  has  nevBr 
made  an  entry  under  the  desert  land  act  prior  to  the  one  in  question, 
and  that  he  is  the  owner  of  a  water  right  sufficient  to  irrigate  the  tract 
included  in  his  entry.  There  are  between  two  and  three  miles  of  ditch 
on  the  -land,  besides  two  dams.  The  ditch  firom  Gold  Spring  creek,  lead- 
ing on  the  land,  is  from  ten  to  twelve  feet  wide,  and  from  one  to  oneand 
one-half  feet  deep.  The  ditdhes  firom  Dix'  creek  are  about  ten  ftotwide 
And  about  one  foot  deep.  There  are  small  cross  ditches  to  'flood  the 
land.  It  has  all  been  flooded,  except  about  four  or  five  acres,  from  Oc- 
1»ber  to  June  each  year  since  entry  was  made. 

The  proof  seems  to4K>nstitute  a  compliance  with  the  requirements  of 
the  law,  and  the  regulations  of  the  Department.  However,  the  entry- 
man  and  his  witneases  state  substantiaDy  that, — '^the  Sand  could  not 
be  made  to  produce  an  agricultural  crop  under  any  circumstances.  It  is 
good  for  nothing  but  pasture  in  the  spring.  The  watet  on  the  land 
helps  to  grow  salt  grass."  In  answer  to  a  question  as  to  the  character 
^f  the  soil,  Skeen  says,-—"  It  is  very  poor  land,  large  portions  of  it  being 
alkali  flats;  there  is  not  an  acre  of  good  fiirming  land  on  the  entire 
tract.  No  natural  water  of  any  kind  on  the  land.^  And,  in  an  affidavit 
accompanying  his  proof,  he  says, — "that  .  .  •  hewould  not  be  will- 
ing to  pay  one  dollar  an  acre  for  the  land,  except  fbr  the  flBECt  that  it 
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Ibmis-aflaiH)  of  ooimectfifeg  link  between  o&er  lanAs  Monging  to  him 
which  are  more  yalnable."  Yon  have  decided  that  the  land  is  not  enb- 
jeotix)  entry  nnder  the  desert  land  law. 

The  Department  held,  in  the  case  of  George  Bamsey  (5  L.  B.,  121), 
<<The  rakung  of  a  crop  may  be  evidence  of  reclamation,  but  it  is  not 
the  only  evidence  that  onght  to  be  reeei^ed.^  It-was  there  held  that,*- 
^^  the  whole  tract  ibir  whiish  proof  is  offered  •  •  .  •  -mnst  be  aotu- 
Mig  irrigated  in  a  manner  indicative  of  the  good  finith  of  the  claimant." 

And  in  the  case  of  Charles  H.  Schick  (5  L.  B.,  151),  on  page  153,  it 
was  held  that, — ^^^  Proof  that  water  sufficient  for  the  purposes  of  irriga- 
tion has  been  brought  to  the  land,  seems  to  be  all  that  was  intended, 
-either  from  the  act  iteel^  or  the  debates  in  Oongress  thereon." 

The  tract  in  question  is  undoubtedly  desert  land.  That  water  has 
been  conducted  thereon  in  quantities  sufficient  to  irrigate  the  whole 
tract,  is  abundantly  shown,  and  I  can  see  no  reason  why  the  proof  may 
not  be  received  and  theentryman  be  allowed  to  pay  for  the  land. 

In  the  case  of  William  Orusen  (11  L.  D.,  277),  it  was  said, — ^<  'So  rea- 
son is  perceived  why  an  entryman  should  not  be  allowed  to  pay  fbr  a 
legal  subdivision  of  desert  land,  if  he  chooses  to  do  so  in  good  jBoith,  in 
order  that  he  may  utilize  a  part  of  it. 

Your  judgment,  holding  the  entry  for  cancellation,  is  reversed* 


•WASBOfOTON  SOHOOIi  liAlTDS-^BACnnClfr-ABPSlLL. 

Holmes  G.  Tatrick  st  al. 

SdioQl.iiidflxaitty  Mdaothms  made  by  ike  teixitorlal  mthorittoa  aveaot  vdMMd  from 
jemtrMoD.  by  the  a«t  providing  for  .the  admlrwinn  of  the  Tenilxncy  into  tke 
UniQiL 

Donble  mininmrn  Uiide  may  be  oeleeted  aa  Mhool  indenmity  hi  Ueu«iifvdDiiUBmiid- 


rtppmln  bj  fllflVimnt  pnrtirn^  and  lalating  to  diffawnt  traota  of  land;alionld  beJMae- 
mitted  to  .thaJ)ep«rtment  flsparately . 

Mrst  AnMmt  "Seeretary  OhaMler  to  the  Oammissumer  of  the  "Qeneral 

Land  Office  March  17, 189^. 

On  the  16th  of  Docembeor,  1887,  Holmes  0.  Patrick  made  aiypSootion 
to  file  pze*6mption  declaratory  statementfor  lots  6  and  7,  and  the  £^ 
of  the  NE  i  of  Sec.  10,  T.  19  K.,  B.  3  E.,  at  the  Seattle  land  office,  Wash- 
ington Territory.  On  the  19th  of  the  same  month,  Elieabetii  Herriott 
applied  at  the  same  office,  to  make  homestead  entry  for  ttie  F^  of  the 
'SWi  and  the  "Si  of  the  KE^  of  Sec.  12,  in  the  same  township.  On  the 
2l8t  of  said  month  Margaret  Herriott  applied  to  makehomestead  entry 
for  the  S^  of  the  ISTWi^  and  the  Si  of  the  SW|  of  said  Sec.  12,  and  on 
the  103i  of  March  of  the  following  year,  George  W.  Alexander  applied 
to  make  a  similar  entry  forlot5,  theSW^of  the  SE^and  theE^of  the 
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SE  i  of  SeclOy  all  of  said  land  being  In  the  township  already  men* 
tioned« 

Bach  and  all  of  these  applicattons  were  rejected  by  the  local  offloers, 
fyr  the  reason  that  the  land  in  quefition  was  embraced  in  list  "So.  6  of 
selections  made  by  the  board  of  county  commissioners  for  school  pnr- 
posesy  in  lieu  of  deflciendes  in  sections  sixteen  and  thirty-six-  in  said 
township,  such  selection  having  been  made  on  the  2l8t  of  Febroary, 
1874. 

Separate  s^peals  were  taken  in  each  case  from  the  action  of  the  local 
oficers,  to  your  ofKce,  but  on  the  26th  of  September,  1888,  you  rendered 
one  decision  covering  all  the  cases,  in  which  you  affirmed  the  several 
decisions  of  said  local  officers.  Upon  a  single  appeal  from  your  deci- 
sion,  you  transmitted  the  four  cases  to  the  Department  for  considera- 
tion, by  letter  of  April  16, 1891. 

Four  specific  errors  in  your  decision  are  complained  of  in  said  notice 
of  appeal,  and  in  substance  they  are  as  follows:  That  you  erred  in  de- 
ciding that  said  lands  had  been  legally  and  properly  selected  by  the 
county  of  Pierce  as  lieu  school  lands;  that  you  erred  in  deciding  that 
the  board  of  county  commissioners,  by  John  V.  Meeker,  selected  said 
lands  in  accordance  with  law;  that  you  erred  in  deciding  that  John  Y. 
Meeker  could  locate  and  select  said  lands  as  the  agent  of  Pierce  county, 
and  that  you  erred  in  deciding  .that  the  lands  selected  were  such  as 
could  and  should  have  been  selected  to  supply  deficiencies,  on  account 
of  the  advancement  in  price  thereof,  by  the  location  of  the  Northern 
Pacific  B.  B.  by  the  filing  of  map  of  definite  location  on  May  14, 1874, 
or  any  prior  map.  In  addition  to  these  specific  grounds  of  error,  a  gen- 
eral one  is  added,  which  says: 

Subsequently  to  said  decision,  Congress  passed  (Feb.  22, 1888)  bill  for  admission 
of  Washington  as  a  state,  and  on  October  Ist,  1889,  a  oonstitation  was  adopted  by 
the  people  of  the  new  state,  and  on  NoTember  11th,  1889,  the  state  of  Washing^n  was 
admitted  to  the  Union.  By  the  ordinances  passed  by  Congress,  and  by  the  consti- 
tution of  Washington  another  and  different  selection  of  lien  school  lands  is  to  be  made, 
and  the  old  is  abandoned.  Also  by  a  vote  of  the  board  of  oonnty  commissioneis  of 
later  date,  the  said  county  expressly  waived  any  claim  to  snch  lands. 

In  the  case  of  Sharpstein  v.  State  of  Washington  (13  L.  D.,  378),  the 
specifications  of  error  in  the  decision  appealed  firom  were  ten  in  num- 
ber, and  covered  all  the  grounds  enumerated  in  the  foregoing,  except 
fhat  contained  in  the  last  sentence  of  the  general  BX>ecification  herein 
recited.  If  it  be  true  that  the  board  of  county  commissioners  of  the 
county  within  which  the  lands  in  question  are  situated,  have  expressly 
waived  any  claims  to  said  lands,  the  question  is  one  which  can  be  set- 
tled without  appeal  to  this  Department.  No  evidence  upon  that  prop- 
osition is  before  me,  and  that  such  a  state  of  £BU)ts  exists,  is  nowhere 
alluded  to  except  in  the  general  allegation  of  error  already  mentioned. 

In  the  case  at  bar  there  is  nothing  before  me  to  show  that  John  Y. 
Meeker  had  ever  been  duly  authorized  to  make  indemnity  selections  for 
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and  on  behalf  of  the  county  commissioners  of  Pierce  oounty,  but  from 
yoor  statement^  and  that  of  the  local  officers,  that  such  indemnity  selec- 
tion had  been  duly  made,  I  assume  such  fact  to  exist,  and  the  case  last 
dted  expressly  held  that  "  the  authority  conferred  upon  county  commis- 
sioners in  Washington  Territory  to  locate  school  indemnity  selections 
may  be  prox)erly  exercised  through  a  duly  authorized  agent  of  said  com- 
missioners." That  case  also  held  that  indemnity  land  thus  selected  by 
the  Territory  of  Washington,  was  not  released  from  reservation  by  the 
act  provided  for  the  admission  of  said  Territory  into  the  TJnion.  This 
latter  doctrine  was  also  held  in  the  case  of  Levi  Jerome,  et  al.y  (12  L.  D., 
166),  and  in  L.  H.  Wheeler  (11  L.  D.,  381),  all  of  which  cases  originated 
in  the  same  land  district  as  the  one  at  bar.  In  Hulda  M.  Smith  (11  L. 
D.,  382),  it  was  held  that  such  indemnity  selections,  made  while  the 
territorial  form  of  government  existed,  continued  until  such  selections 
are  canceled. 

The  only  question  raised  by  the  appeal  before  me,  not  settled  by  the 
decisions  cited,  is  that  the  land  selected  being  double  minimum  in  price, 
was  not  subject  to  selection  to  supply  deficiencies.  While  this  question 
has  not  been  passed  upon  by  the  Department,  in  any  case  originating 
in  the  State  of  Washington,  ithasbeen  considered  and  decided  in  cases 
coming  from  other  States,  ieind  all  the  later  decisions  hold  that  'Hhe 
State  is  entitled  to  select  indemnity  that  is  of  the  same  general  character, 
and  belonging  to  the  same  class,  as  the  land  it  would  have  received  had 
there  been  no  deficiency  in  the  township.^'  This  was  held  in  John  B. 
Disch  (8  L.  D.,  31),  and  in  the  State  of  Minnesota,  on  page  32  of  the 
same  volume,  and  the  doctrine  was  repeated  in  the  State  of  Louisiana 
(8  L.  D.,  126),  where  it  was  added  that  '^  double  minimum  land  may  not 
be  taken  in  lieu  of  single  minimum  loss." 

From  the  record  before  me  it  appears  that  the  lands  selected  were  of 
a  similar  character  to  those  lost,  and  having  been  legally  reserved  from 
settlement  and  entry,  the  applications  of  the  parties  named  were  prop- 
erly rejected.  I  see  no  error  in  the  decision  appealed  from,  and  it  is 
therefore  affirmed. 

In  returning  the  papers,  I  desire  to  call  your  attention  to  the  rule 
requiring  your  office  to  transmit  appeals  by  different  parties,  relating 
to  different  tracts  of  land,  to  the  Department  separately.  In  the  case 
of  Griffin  V.  Marsh  and  Doyle  v,  Wilson  (2  L.  D.,  28),  you  were  advised 
that  it  was  bad  practice  on  your  part,  tending  to  confusion,  to  submit 
two  or  more  cases  between  different  parties,  which  involved  different 
tracts  in  the  same  letter,  and  you  were  directed  to  thereafter  transmit 
each  case  separately. 

In  the  case  of  John  W.  Bailey,  et  aly  (3  L.  D.,  349),  these  instructions 
were  rei>eated,  and  you  were  informed  that  this  Department  would  in- 
sist upon  a  strict  compliance  therewith.  In  that  case  the  papers  were 
returned,  and  you  were  requested  to  "separate  the  cases  and  transmit 
each  appeal  separately."  In  the  Southern  Minnesota  Bailway  Exten- 
14561_voL  14 18 
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sion  Go.  V.  GaUipean  (3  L.  D.,  166),  fhe  subject  was  also  alluded  to,  and 
it  was  said: 

Wheaevesr  an  appeal  is  filed,  either  In  fhe  local  office  from  fhe  decision  of  the  leg- 
iflter  and  reoeiyer  or  ftom  jonr  decision,  each  case  should  be  transmitted  separately. 
Any  other  practice  tends  to  confusion  and  is  contrary  to  the  express  directions  of 
this  Department. 

Similar  instructioiis  were  contained  in  Davison  v.  Parkhorst  (3  L.  D.^ 
445). 

Your  attention  was  again  called  to  the  subject  in  Henry  St.  George 
L.  Hopkins  (10  L.  D.,  472),  where  it  was  said: 

As  the  mle  is  wholesome  and  salutary  in  its  effect  and  a  disregard  thereof  perui- 
cions  in  its  resnlts,  I  attribute  your  failure  to  observe  the  same  to  an  inadvertence, 
weU  knowing  that  upon  your  attention  being  caUed  thereto  that  the  practice  of 
uniting  two  cases  in  one  decision  wiU  be  discontinued. 

In  the  case  last  dted,  the  questions  raised  by  the  appeal  were  con- 
sidered and  determined,  and  I  have  pursued  a  similar  course  in  this 
case,  notwithstanding  the  irregular  manner  in  which  it  was  transmitted 
from  your  office. 


APPIilCATIOK  FOB  STJBVST-MSAKDBBXD  LAKB« 

F.  M.  PuaH  BT  AL. 

The  government  has  no  Jurisdiction  to  order  a  survey  of  lands  lying  within  the  me- 
ander line  of  a  non-navigable  lake,  where  the  lands  a^aoent  thereto  have  been 
patented  or  appUcations  filed  therefor. 

Becretary  Noile  to  fhe  Commissioner  of  the  General  Land  Office^  March 

17, 1892. 

P.  M.  Pugh  et  aL;have  appealed  from  your  decision  of  November  7, 
1889,  denying  their  application  for  the  survey  of  lands  within  the  me- 
ander lines  of  Saltese  lake,  in  townships  24  and  25  north,  range  45  east, 
Olympia,  Washington. 

The  application  was  met  by  the  protest  of  Lucy  A.  Sims,  who  claims 
a  part  of  the  land  on  the  west  side  of  the  lake,  which  appears  to  be  a 
body  of  non-navigable  fresh  water,  three  or  four  miles  in  length  and 
from  one  half  to  one  mile  in  width. 

The  township  was  surveyed  in  September,  1877,  and  the  plat  was  ap- 
proved September  30, 1878. 

The  lake  was  meandered  by  the  survey,  and  lots  contiguous  to  and 
surrounding  the  lake  of  various  areas  were  designated  as  lots  1,  2,  3, 
etc.  The  lots  in  the  odd  numbered  sections  were  listed  by  the  Northern 
Pacific  EaUroad  Company  June  27, 1888,  list  12, 

Mrs.  Sims  claims  lots  1  to  8,  inclusive,  bordering  on  the  west  side  of 
the  lake  in  Sec.  29,  as  grantee  of  said  railroad  company. 

Lots  1  and  2,  in  Sec.  28,  and  bordering  on  the  lake,  were  patented  to 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  275 

F.  A.  Pagh,  December  27, 1888;  and  lots  3^  4,  and  5,  in  said  section, 
also  bordering  on  the  lake,  were  patented  to  Adolph  Bivers,  May  26, 
1888. 

Homestead  certificate  2390  was  issued  to  Francis  McK.  Pngb,  on 
April  22, 1889,  for  lot  6,  in  Sec.  28,  and  lots  1,  2,  and  3,  in  Sec.  33,  also 
bordering  on  tbe  lake. 

Lots  4  and  6,  in  Sec.  4,  T.  24  H.,  B.  45  E.,  bordering  on  the  lake,  were 
patented  to  Hattie  Wates  October  12, 1891 ;  and  lot  7,  in  Sec.  5,  in  the 
last-named  township,  wa«  selected  by  said  railroad  company  in  list  12, 
June  27, 1888. 

It  is  alleged  that  there  is  a  considerable  strip  of  dry  land  between 
the  original  meander  Une  and  the  water's  edge  of  the  lake,  and  that 
large  quantities  of  hay  have  been  cut  therefrom. 

E.  H.  Donivan,  one  of  the  applicants,  alleges  that  he  has  purchased 
improvements,  within  the  meander  line  of  the  lake,  for  which  he  paid 
$500;  and  that  he  has  built  a  house  thereon,  in  which  he  has  resided 
since  September,  1889. 

William  A.  McWhorton  alleges  that  he  has  a  house,  a  bam,  and 
about  eighty  rods  of  fence  within  the  meandered  line  of  the  lake,  and 
Frauds  M.  Pugh,  another  applicant,  alleges  that  he  built  a  house,  worth 
#300,  within  the  meandered  line  of  the  lake  in  April,  1889,  and  has 
established  his  residence  therein. 

F.  A.  Pugh  alleges  that  he  has  also  located  on  a  portion  of  the  land. 

Homer  B.  Taylor  alleges  that  he  bought  a  squatter's  right  to  a  por- 
tion of  the  lake,  paying  $400  therefor,  and  has  resided  thereon  since 
1889. 

Felix  M.  and  Francis  McK.  Pugh  swear  that  they  cut  thirty  tons  of 
liay  from  the  ^^  so-called"  lake  in  1880  ;  that  t^ey  did  ditching  on  the 
north  side  of  the  lake  in  October,  1880,  by  removing  a  small  bar  that 
prevented  the  egress  of  the  water;  that  in  1881  they  cut  a  ditch  one- 
half  mile  long,  eighteen  inches  to  two  feet  deep,  and  four  feet  wide,  for 
fhe  purpose  of  carrying  off  part  of  the  water  through  a  natural  outlet; 
in  1883  they  run  another  ditch,  of  about  the  same  size  and  about  one 
hundred  and  twenty-five  yards  long,  and  again  in  1889  they  dug  another 
4itch,  about  one  mile  long.  They  allege  that  the  improvements  put 
upon  the  lake  by  themselves  and  others  are  of  the  value  of  $3,500,  and 
that  vast  quantities  of  hay  have  been  cut  during  nearly  every  season 
since  1880  from  the  ^^  so-called  "  lake  bed;  and  that  all  the  land  sur- 
veyed as  a  lake  is  natural  meadow  land. 

Protestant,  Mrs.  Sims,  swears  that  during  every  spring  the  waters 
in  the  lake  extend  out  to  and  beyond  the  meander  line;  that  the  lake 
is  fed  all  the  year  round  by  two  mountain  springs,  and  none  of  the 
waters  are  carried  off  by  any  outlet  or  channel,  but  remain  in  the  lake 
until  absorbed  by  evaporation.  She  claims  to  have  made  the  purchase 
<if  the  lands  bordering  on  the  lake  because  of  the  advantages  which  the 
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lake  afforded  for  stock-raising,  and  she,  therefore,  protests  against  the 
application  for  the  survey. 

It  is  manifest  from  the  showiig  made  by  the  several  applicants  that 
much  of  the  land  within  the  meander  line  of  the  lake  is  valuable  for 
agricultural  purposes;  also  that  considerable  labor  and  money  have 
been  expended  looking  to  the  reclamation  of  the  land — surveyed  and 
reported  by  government  officers  as  ^^  lake."  But,  inasmuch  as  the  lots 
immediately  contiguous  to  and  surrounding  the  meandered  line  of  the 
lake  have  been  either  patented  or  applied  for  by  various  claimants, 
riparian  rights  have  intervened. 

The  applicants  for  the  survey  insist  that  the  facts  in  this  case  are 
similar  to  those  in  the  case  of  James  Popple  et  al.  (12  L.  D.,  433),  where 
the  survey  was  ordered.  That  may  be  conceded ;  but  the  Popple  case 
was  overruled  in  the  case  of  John  P.  Hoel  (13  L.  D.,  588),  and  the  latter 
case  was  based  upon  the  case  of  Hardin  v.  Jordan  (140  TJ.  S.,  371), 
where  it  is  said : 

It  has  neyer  been  held  that  lands  under  water  (inland  lakes  and  ponds)  in  front  of 
■noh  grants  are  reserved  to  the  United  States,  or  that  they  can  be  afterwards  granted 
ont  to  other  persons  to  the  injnry  of  the  original  grantees. 

It  farther  says: 

The  meander  lines  along  the  margin  of  such  waters  are  nin  for  the  purpose  of  as- 
certaining the  exact  quantity  of  the  npland  to  be  charged  for,  and  not  for  the  pur- 
pose of  limiting  the  title  of  the  grantee  to  snoh  meander  line. 

In  the  Hoel  case  (supra),  referring  to  the  case  of  Hardin  v.  Jordan, 
it  is  said: 

It  foUowB  from  said  decision  that  non-navigable  inland  lakes  and  ponds,  when  the 
public  survey  shows  the  same  meandered,  and  the  fact  appears  that  the  contiguous 
lands  or  lots  have  been  disposed  of  by  the  government,  that  the  land  covered  by 
such  lakes  and  within  the  meandered  lines  does  not  belong  to  the  government,  but. 
to  the  adjoining  proprietors  under  the  common  law  right  of  riparian  ownership. 

It  appears  that  some  of  the  applicants  for  the  survey  own  land  bor- 
dering on  the  meander  line  of  the  lake;  if  so,  they  have  their  riparian 
rights  to  the  center  of  the  lake,  and  the  improvements  placed  thereon 
are  not  necessarily  lost. 

But  whatever  loss  may  have  been  suffered  in  the  expenditure  of 
money  to  reclaim  the  lands  and  putting  improvements  thereon,  the 
Department  is  powerless  to  give  relief;  it  has  no  jurisdiction  over  the 
lands  within  the  meander  line  of  the  lake^  and  therefore  no  power  to 
order  the  survey  applied  for. 

The  decision  appealed  from  is  therefore  affirmed. 
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addinonai*  homestead  entbt-^9ection  6,  act  ov  mabch  2,  1888. 

John  Fitzpateiok. 

The  light  to  make  additional  homeetead  entry  under  section  6,  aot  of  March  2, 1889, 
ia  not  barred  by  a  preTiona  additional  entry  of  contiguoos  land  made  by  the 
applicant  under  section  5  of  said  act,  if  the  whole  amount  of  land  thus  taken 
does  not  exceed  one  hundred  and  sixty  acres. 

First  Asristawt  Seoreta/ry  Chandler  to  the  Oammissioner  of  the  General 

Land  Office^  March  18j  1892. 

The  land  in  controversy  in  this  appeal  is  the  KE.  \  of  the  SW.  ^ 
Sec.  20,  T.  7  S.,  B.  4  W.,  M.  D.  M.,  San  Francisco,  Oalifomia,  land  dis* 
tiictb 

The  record  shows  that  John  Fitzpatrick  on  July  29, 1889,  made  ap- 
plication nnder  section  6  of  the  act  of  Congress  of  March  2, 1889,  for 
additional  homestead  entry  of  said  land.  The  application  discloses  the 
£Ehct  that  he  made  homestead  entry  November  20, 1882,  for  the  S.  ^  of 
the  SE.  4  of  Sec.  20;  that  on  June  29, 1889,  he  made  additional  home- 
stead entry  No.  10523,  nnder  section  5  of  said  act  of  Congress  for  the 
SW.  \  of  the  SW.  i  of  Sec.  21,  all  in  same  township  and  range.  Upon 
these  two  entries  final  certificates  have  been  issued. 

Section  6  (25  Stat.,  854),  under  which  this  application  is  made  reads 
as  follows : 

That  every  person  entitled,  under  the  proTisions  of  the  homestead  laws,  to  enter  a 
homestead,  who  has  heretofore  complied  with  or  who  shall  hereafter  comply  with  the 
conditions  of  said  laws^  and  who  shaU  have  made  his  final  proof  therennder  for  a 
qnantity  of  land  less  than  one  hundred  and  sixty  acres  and  received  the  receiver's 
final  receipt  therefor,  shall  be  entitled  nnder  said  laws  to  enter  as  a  personal  right, 
and  not  assignable,  by  legal  subdivisions  of  the  public  lands  of  the  United  States 
subject  to  homestead  entry,  so  much  additional  land  as  added  to  the  quantity  pre- 
viously so  entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres:  Provided^ 
That  in  no  case  shall  patent  issue  for  the  land  covered  by  such  additional  entry  until 
the  person  making  such  additional  entry  shaU  have  actually  and  in  conformity  with 
the  homestead  laws  resided  upon  and  cultivated  the  lands  so  additionaUy  entered 
and  otherwise  fully  complied  with  such  laws. 

It  will  be  observed  that  the  two  prior  entries  aggregate  one  hundred 
and  twenty  acres  and  it  is  contended  that  applicant,  under  the  section 
^oted,  has  a  right  to  make  this  entry  which  will  give  him  one  hundred 
and  sixty  acres.  Under  a  proper  showing  in  conformity  with  the  cir- 
eolar  of  Hareh  8, 1889  (8  L.  D.,  314),  I  see  no  reason  why  this  may  not 
be  done.  I  do  not  understand  that  it  was  the  intention  of  Congress  to 
limit  the  number  of  applications,  so  long  as  they  were  made  in  compli- 
ance with  law,  but  the  limitation  is  placed  on  the  number  of  acres  one 
may  acquire  under  the  homestead  laws. 

The  application  as  presented  was  not  in  accordance  with  the  statute 
or  the  regulations,  (supra)  hence  your  action  was  not  erroneous,  but  in 
the  absence  of  any  adverse  daim,  I  think  you  should  have  notified  the 
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datmant  to  amend  the  same,  to  show  that  his  entry  was  made  for  the 
purpose  of  actoal  settlement  and  coltiyation  when  his  entry  should 
have  been  allowed. 

Yonr  judgment  is  therefore  modified  to  that  extent  and  you  wiU  direct 
the  claimant  to  amend  his  application  in  conformity  to  this  decision^ 
and  thereupon  receive  and  file  his  application. 


BOBSBT  L.  Oablichs. 

Motion  for  review  of  departmental  decision  of  May  8, 1891, 12  L.  D.^ 
46%  denied  by  Secretary  IToble,  March  18, 1892. 


SBS  JUDICATA— MILITABT  BOUNTY   LAND   WABRANT-BAILBOAD 

GBANT. 

MissouBi,  Kansas  and  Texas  By.  Go.  v.  Lasselle. 

The  plea  of  tm  Judicata  \b  not  good  as  against  one  who  is  not  made  a  party  to  the 
prooeedings  in  question  by  due  notice  thereof. 

An  application,  duly  filed  with  the  Commiasioner  of  the  General  Land  Office,  request- 
ing the  location  of  a  military  bounty  land  warrant  on  a  specific  tract,  secures  to 
the  applicant  an  inchoate  right  to  said  tract  that  will  serve  to  except  the  sam^ 
from  the  subsequent  operation  of  a  railroad  grant. 

The  loss  of  the  land  warrant  and  fees,  accompanying  the  application,  by  the  Commis- 
sioner of  the  General  Land  Office,  or  after  Ihe  same  have  been  filed  with  him, 
will  not  defeat  the  right  of  the  applicant,  though,  on  account  of  said  loss,  no 
record  is  made  of  the  location  in  the  local  office. 

The  case  of  LasseUe  v.  Missouziy  Kansas  and  Texas  By.  Co.,  8  C.  L.  O.,  10,  overruled* 

Secretary  Noble  to  ike  Oommiesioner  of  the  Oenerai  Lcmd  Offioey  March 

16j  1892. 

I  am  in  receipt  of  your  letter  of  Febroary  8, 1892,  submitting  certain 
papers  and  a  statement  relative  to  the  W.  ^  of  the  NW.  \  and  the  W. 
i  of  the  SW.  \  of  Sec.  19,  T.  26  S»,  B.  18  E.,  Topeka  land  district,  Kan- 
sas, claimed  by  the  Missouri,  Kansas  and  Texas  Railway  Company^ 
under  its  grant. 

This  tract  is  within  the  common  granted  limits  of  the  grants  to  aid 
in  the  construction  of  the  Missouri,  Kansas  and  Texas  and  the  Law- 
rence, Leavenworth  and  Galveston  Bailroads,  and  was  twice  listed  by 
said  companies,  jointly,  viz:  August  8, 1872,  and  July  29, 1874. 

The  claim  of  Hyacinth  Lasselle,  or  one  Nannie  M.  Preston,  as  heir^ 
to  said  tract  rests  upon  the  following  statement  of  facts,  viz: 

On  March  26, 1861,  Hyacinth  LasseUe  filed  in  your  oflBce  military 
bounty  land  warrant  No.  96,200,  act  of  1855,  for  one  hundred  and  sixfy 
acres,  accompanied  by  $4.00  as  fees  and  $1.68  for  excess  acreage,  with 
the  request  tiiat  the  same  be  located  upon  and  applied  to  the  entry  of 
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the  W.  }  of  the  ITW.  J  and  the  W,  }  of  the  SW.  J  of  Sec.  19,  also  the 
SW.  J  of  the  SW.  i  of  Sec.  18,  T.  26  N.,  B.  18  B.,  Kansas. 

The  receipt  of  the  same  was  acknowledged,  and  he  was  advised  that 
it  had  been  forwarded  to  the  register  at  Fort  Scott,  in  whose  district 
the  land  was  then  sitoated.  Yonr  records  show  that  snch  letter  was 
written  to  the  local  officers. 

l^ot  receiving  a  patent  for  the  land,  Lasselle  made  inqniry  of  your 
office,  when,  npon  investigation,  it  was  learned,  in  December,  1870, 
that  the  letter  to  the  local  officers,  enclosing  the  warrant,  had  miscar- 
ried or  been  lost,  and  that  the  same  was  never  received  at  the  local 
office;  hence,  no  record  was  ever  made  in  that  office. 

Hon.  W.  E.  Niblack,  of  the  House  of  Bepresentatives,  interested  him- 
self in  Lasselle's  behalf,  and,  in  answer  to  a  letter  addressed  to  your 
office,  was  advised,  April  28, 1874,  as  follows  : 

In  relation  however  to  the  W.  ^  of  the  .NW.  i  NW.  £rl  i  and  W.  i  of  the  SW.  frl 
i  of  said  See.  19,  township  26,  south  of  range  IS  east,  containing  128  and  80  hun- 
dredths acres,  I  have  to  state  that  Mr.  LasseUe  may  secure  a  title  thereto  by  first 
procuring  the  issue  of  a  duplicate  of  said  warrant  No.  96,200,  and  causing  the  same 
to  be  properly  assigned  to  him  by  the  warrantee  as  now  required  by  law,  and  after 
which  to  file  the  same  with  the  register  and  receiver  of  the  land  office  now  at  Inde- 
pendence, Kansas,  in  a  letter  stating  that  he  will  accept  said  tract  last  above  do- 
Boribed  in  fhll  satisfMtion  for  said  warrant.  It  wiU  also  be  necessary  for  him  at  the 
same  time  to  transmit  with  the  warrant  four  doUars  to  pay  the  location  fees,  for  the 
reason  that  it  does  not  appear  that  the  money  heretofore  sent  as  mentioned  in  our 
said  letter  of  the  28th  of  Marc  h,  1861,  was  ever  received  bv  the  local  office.  When  the 
duplicate  warrant  shall  have  been  procured  and  duly  assigned  as  above  suggested, 
this  office  will  instruct  Mr.  Lasselle  and  also  the  local  office  how  to  proceed  in  the 
matter. 

Shortly  after  this,  to  wit:  in  Jnne,  1875,  the  Missouri,  Kansas  and 
Texas  Railway  Gompany  asked  for  a  patent  for  the  land,  and  by  your 
letter  of  June  11, 1875,  the  request  was  denied;  whereupon  the  com- 
pany  appealed,  resulting  in  departmental  decision  of  March  1, 1876  (3 
O.  L.  O.,  10),  which  held  ^^  that  there  was  no  location  of  Lasselle's  war* 
rant  ux>on  the  land  he  claims,  that  the  land,  as  far  as  Lasselle's  claim 
is  concerned,  was  vacant  and  unappropriated  at  the  date  the  right  of 
the  company  attached,  and  must  pass  under  the  grant." 

Notwithstanding  this  apparent  adjudication,  you,  upon  the  request 
by  the  company  for  patent,  dated  November  24, 1890,  directed  the  local 
officers,  by  letter  of  February  26, 1891,  ^<  to  cite  aU  adverse  claimants 
to  show  cause,  within  thirty  days,  why  the  W.  i  NW.  J  and  N.  i  S W. 
^  of  the  section  should  not  be  patented  to  the  company." 

The  local  officers  thereux>on  advised  the  heirs  of  Lasselle,  also  one 
Theo.  S.  Strickland,  who,  on  September  3, 1890,  filed  homestead  decla- 
ratory statement  No.  119,  and  they  both  responded  within  the  time 
allowed. 

The  local  officers  rendered  a  joint  opinion,  but,  before  the  matter 
was  considered  by  you,  the  decision  of  March  1, 1876,  before  referred 
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to,  was  called  to  your  attention,  whereupon  you  present  the  matter  for 
my  consideration. 

The  first  question  suggested  is,  as  to  the  effect  of  the  decision  of 
Harch  1, 1876  (swpra). 

An  examination  of  the  record  on  which  said  decision  was  based 
shows  that  the  case  was  purely  an  ex  parte  matter. 

The  decision  appealed  from  was  addressed  to  the  attorneys  for  the 
company,  without  notice  to  LasseUe;  the  appeal  was  not  served  upon 
him,  nor  was  any  notice  given  him  of  the  departmental  decision  upon 
said  appeal  reversing  the  action  of  your  office.  LasseUe  was  therelbre 
not  a  party  to  said  case,  and,  hence,  neither  he  nor  his  heirs  are  bound 
by  said  proceedings,  and  the  company's  plea  of  res  adjtidieata  mast  be 
overruled. 

From  a  careful  examination  of  the  matter,  I  am  of  the  opinion  that 
the  decision  of  March  1, 1876,  holding  that  this  tract  passed  under  the 
grant  to  the  company,  is  clearly  wrong. 

The  proviso  attached  to  the  4th  section  of  the  act  of  Congress, 
granting  bounty  lands  for  military  service,  September  28, 1860  (9  Stat, 
521),  makes  it 

The  duty  of  the  CommiBsioner  of  the  General  Land  Officoi  under  such  regolationa 
as  may  be  prescribed  by  the  Secretary  of  the  Interior,  to  cause  to  be  located,  £ree  of 
expense,  any  warrant  which  the  holder  may  transmit  to  the  General  Land  Office  for 
that  purpose,  in  such  State  and  land  district  as  the  said  holder  and  warrantee  may 
designate. 

The  act  of  March  22, 1852  (10  Stat.,  3),  made  the  warrant  assignable, 
and  authorized  the  register  and  receiver  to  charge  and  receive  a  cer- 
tain compensation. 

The  circular  of  February  9, 1858  (1  Lester,  617),  which  is  made  the 
basis  of  the  decision  of  March  1, 1876,  after  reciting  the  statutes,  pre- 
scribed the  following  regalations: 

The  Commissioner  of  the  General  Land  Office  wiU  therefore  reoeive  military 

bounty  land  warrants wheneyer  presented  at  his  office  by  the  owner,  with 

the  request  accompanying  them,  that  they  be  located  in  a  specified  land  district 

and he  will  forward  them  to  the  register  and  receiver  of  the  proper  district, 

to  be  by  them  located,  pursuant  to  the  proviso  of  the  last  seotion  of  the  act  of  1850, 
and  as  it  is  manifest  that  this  proviso  can  only  be  carried  out  in  harmonious  con- 
junction with  other  enactments  regulating  the  disposal  of  the  pubUc  lands  and  the 
assignment  and  location  of  bounty  land  oertiflcates,  the  warrants  presented  at  your 
office  can  have  only  such  opportunities  of  location  at  the  district  office  after  the  ar- 
i^yal  of  the  money  and  warrants  there,  as  the  owner  could  have  if  personaUy  present 
and  offering  said  warrants  and  money  on  the  day  that  they  both  first  reach  the  local 
office  in  business  hours.  The  act  of  September  28, 1850,  contemplates  that  the  par- 
ticular tracts  to  be  located  in  this  manner  shaU  be  selected  or  designated  by  the  local 
officers  of  any  particular  district,  from  the  vacant  public  lands  in  such  district,  Uable 
to  be  located  by  the  specific  warrants  sent  them  from  your  office :  and  when  locations 
are  made  by  district  officers  in  cases  of  this  kind,  they  wiU  certify,  in  connection  with 
their  usual  certificate  in  each  case,  that  the  location  has  been  made  upon  good  farm- 
ing land,  etc. 
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Said  decision  proceeding  Upon  said  instraction  holds: 

From  these  instmctioiui  it  is  apparent  that  the  warrants  forwarded  throagh  you 
office  can  have  no  opportunity  of  location  until  received  in  the  district  office  in  busi- 
ness hoiirsy  that  they  most  be  "  located  "  by  the  local  officers,  and  that  they  gain  no 
additional  force  or  efficacy  by  reason  oi  being  received  and  transmitted  by  yon. 

It  follows,  necessarily,  that  there  was  no  location  of  Lasselle's  warrant  upon  the 
land  he  claims,  that  the  l#nd,  as  fiur  as  Lasselle's  claim  is  concerned,  was  vacant  and 
unappropriated  at  the  date  the  right  of  the  company  attached,  and  must  pass  under 
the  grant. 

It  is  very  plain  that  said  instructions  were  intended  to  apply  to  cases 
where  no  particular  tract  was  selected  by  the  intending  locator,  he 
merely  specifying  the  State  and  district,  leaving  to  the  officers  to  make 
a  spedAc  selection  of  a  particular  tract  for  him. 

In  such  case  it  could  very  properly  be  held  that  there  was  no  location, 
in  so  fSax  as  to  affect  any  particular  tract,  until  selection  had  been  made 
by  the  local  officers.  It  was,  however,  the  construction  that  warrants 
could  be  located  ^^  through  the  Oeneral  Land  Office,  by  enclosing  them 
and  the  fees  required  by  law  to  the  Commissioner."  See  1  Lester,  pages 
574  and  575.  This  being  so,  when  an  application  is  filed  for  a  specific 
tract  with  the  Commissioner,  accompanied  by  the  warrant  and  fees,  an 
inchoate  right  is  acquired  in  the  tract  applied  for,  and  the  loss  of  the 
warrant  and  fees  by  the  Commissioner,  or  after  being  filed  with  him, 
can  not  be  considered  the  loss  of  the  applicant,  for  he  has  deposited  it 
with  an  officer  named  in  the  act  granting  the  right,  and  by  said  act  it 
is  made  the  duty  of  said  officer  to  cause  it  to  be  located  as  applied  for. 
€k)ist  T.  Bottum,  6  L.  D.,  643. 

If  never  received  at  the  local  office,  no  record  is  there  made  of  the 
location,  but  this  fact  does  not  affect  the  question  as  to  whether  said 
tract  was  by  reason  of  said  location  excepted  from  the  grant. 

The  letter  from  your  office  to  the  local  officers  described  the  location 
as  made,  and  the  copy  of  said  letter  became  a  part  of  the  records  of 
your  office. 

This  Department  is  charged  with  the  adjustment  of  the  railroad 
grant,  and  for  this  purpose  the  records  of  your  office  are  as  available 
as  those  of  the  local  office.  The  record  there  made  of  said  location  was, 
to  my  mind,  sufficient  to  defeat  a  grant,  the  rights  under  which  did  not 
attach  until  more  than  six  years  thereafter,  and  it  is  my  duty  to  protect 
the  claimants  under  said  location  in  their  rights.  Eddy  t7.  University 
of  Illinois,  14  L.  D.,  50;  £night  v.  United  States  Land  Association,  142 
U.  S.,  177. 

The  dex>artmental  decision  of  March  1,  1876,  is  therefore  overruled, 
and  this  tract  is  held  to  have  been  excepted  from  the  grant  by  reason 
of  the  location  by  LasseUe. 

The  question  as  to  the  rights  of  Strickland  under  his  homestead 
declaratory  statement  is  not  passed  upon  by  you,  and  consequently 
need  not  now  be  considered. 

The  record  is  herewith  returned,  for  such  further  action  in  the  prem- 
ises as  may  be  warranted  by  the  fkcts  as  presented; 
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dCHOOL  LANTH-INDBMNITT  SELECTION. 

McEJBNziE  V.  State  of  Washington. 

A  Bohool  indenmity  selection,  made  by  the  Temtory  in  lien  of  land  patented  aa  min* 
eral,  and  of  record  at  the  date  of  the  passage  of  the  act  of  Febmary  22, 1889, 
authorizing  snch  selections,  operates  to  reeerye  the  land  as  against  a  subsequent 
homestead  application. 

First  Asristcmi  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlee,  March  18y  1892. 

On  the  27tb  of  October,  1890,  Charles  A.  McKenzie  made  applicatioQ 
at  the  land  ofiSice  in  Seattle,  Washington,  to  make  homestead  entry  for 
the  KW.  \  of  Sec.  20,  T.  21  N.,  K  6  E.  The  local  officers  rejected  his 
application,  for  the  reason  that  said  land  had  been  selected  for  the  nse 
of  common  schools,  by  the  proper  authorities  of  £jng  county,  by  list 
1^0. 10,  filed  Jane  21, 1886,  as  indemnity  for  lands  lost  in  section  thirty- 
six  in  said  township,  which  had  been  patented  to  Golbert  F.  Nason,  aa 
coal  land  in  1876. 

Upon  an  appeal  from  that  decision,  you  affirmed  the  same,  and  re* 
jected  McKenzie's  application,  in  a  decision  dated  February  14, 1801» 
A  farther  appeal  brings  the  case  to  the  Department  for  consideration. 

The  only  ground  of  error  specified  in  the  notice  of  appeal  is,  that  you 
^^  erred  in  deciding  that  said  selection  was  not  void  but  voidable,  only,, 
and  was  validated  by  the  act  of  February  22, 1889." 

In  his  argument,  counsel  insists  that  at  the  time  the  selection  was 
made  there  was  no  law  providing  for  the  selection  of  lands  in  lieu  of 
mineral  lands,  and  that  the  selection  was  therefore  void.  He  admits^ 
however,  that  the  act  of  February  22, 1889  (25  Stat.,  676),  which  pro- 
vided for  the  admission  of  the  Territory  of  Washington  into  the  Union 
as  a  State,  made  provisions  for  such  selection.  This  act  took  effect 
prior  to  the  application  of  McKenzie  to  make  entry  for  the  land,  and 
you  held  that  its  passage  validated  the  selection,  which  was  not  void^ 
but  voidable,  up  to  that  time.  In  support  of  your  position  you  cite  th& 
case  of  Early  v.  State  of  California  (7  L.  D.,  347). 

There  is  no  question  but  that  the  selection  was  upon  the  records  at 
the  time  McKenzie  applied  to  make  homestead  entry  for  the  land,  and 
in  Niven  v.  State  of  California  (6  L.  D.,  439),  it  was  held  that  an  in* 
valid  school  selection  of  record  bars  the  allowance  of  an  application  to- 
enter.  In  the  case  of  the  Southern  Pacific  Bailroad  Company  sV.  said 
State  (3  L.  D.,  88),  this  Department  held  that  selections  under  the  act 
of  July  23, 1866  (14  Stat.,  218),  made  prematurely  because  the  question 
of  the  loss  of  the  State  had  not  been  ascertained,  were  not  void  but 
voidable  and  served  to  except  the  land  selected  from  the  grant  to  said 
company.    See  also  State  of  California  (3  L.  D.,  327). 

The  question  of  indemnity  school  selections  in  tiie  State  of  Wash* 
ington,  has  been  before  the  Department  quite  frequently  within  the 
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past  year  or  two,  and  nmneroas  decisions  have  been  rendered  thereon. 
In  one  of  the  latest  cases,  that  of  Sharpstein  v.  State  of  Washington 
(13  L.  D.,  378),  most  of  the  cases  in  whicli  the  question  is  discussed  are 
dted,  and  in  Tiew  of  the  decision  in  that  case,  and  of  those  in  the  cases 
therein  mentioned,  and  for  the  reasons  herein  expressed,  the  conclusion 
reached  in  the  decisiou  appealed  from  is  approved. 


batlboad  gbant-dehnttb  location-homestead  entbt. 
Obegon  Gentbal  B.  B.  Go.  v.  Jones. 

Tlie  grant  of  May  4, 1870^  is  in  the  natnie  of  a  float,  and  does  not  take  effect  npon 
speciflo  tracts  nntil  definite  location;  and  a  homestead  entry  made  prior  to  snch 
location  excepts  the  land  ooyered  thereby  from  the  operation  of  the  grant, 
although  no  exception  is  made  therein  of  lands  thus  appropriated. 

Becretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

19  J 1892. 

I  have  considered  the  case  of  the  Oregon  Central  Bailroad  Company 
T.  James  H.  Jones,  involving  the  S.  J  of  the  NW,  J  and  the  W.  J.  of 
the  NB.  i,  Sec.  9,  T.  2  N.,  B.  3  W.,  Oregon  City  land  district,  Oregon, 
on  appeal  by  the  company  from  your  decision  of  August  14, 1890,  hold- 
ing that  said  tract  was  excepted  from  the  grant  for  said  company. 

The  question  raised  by  this  appeal  is,  when  rights  under  the  grant 
attached — ^the  date  of  the  passage  of  the  act,  or  the  date  of  the  filing 
of  a  map  showing  the  line  of  definite  location  of  the  roadf 

The  grant  here  in  question  was  made  by  the  act  of  Congress,  ap- 
proved May  4, 1870  (16  Stat.,  94),  the  first  and  second  sections  of  which 
provide: 

That  for  the  pnrpose  of  aiding  in  the  constmction  of  a  railroad  and  telegraph  line 
fh>m  Portland  to  Astoria,  and  from  a  suitable  point  of  Junction  near  Forest  Grove  to 
the  TamldU  River,  near  McMinviUe,  in  the  State  of  Oregon,  there  is  hereby  granted 
to  the  Oregon  Central  Railroad  Company,  now  engaged  in  constructing  the  said  road, 
and  to  their  successors  and  assigns,  the  right  of  way  through  the  public  lands  of  the 
width  of  one  hundred  feet  on  each  side  of  said  road,  and  the  right  to  take  from  the 
adjacent  public  lands  materials  for  constructing  said  road,  and  also  the  necessary 
lands  for  depots,  stations,  side  tracks,  and  other  needfiil  uses  in  operating  the  road, 
not  exceeding  forty  acres  at  any  one  place;  and,  also,  each  alternate  section  of  the 
pubHc  lands,  not  mineral,  excepting  coal  or  iron  lands,  designated  by  odd  numbers 
nearest  to  said  road,  to  the  amount  of  ten  such  alternate  sections  per  mile,  on  each 
side  thereof  not  otherwise  disposed  of  or  reserved  or  held  by  valid  pre-emption  or 
homestead  right  at  the  time  of  the  passage  of  this  act.  And  in  case  the  quantity  of 
ten  full  sections  per  mile  cannot  be  found  on  each  side  of  said  road,  within  the  said 
limits  of  twenty  miles,  other  lands  designated  as  aforesaid  shall  be  selected  under  the 
direction  of  the  Secretary  of  the  Interior  on  eithersideof  any  part  of  said  road  nearest 
to  and  not  more  than  twenty-flve  miles  from  the  track  of  said  road  to  make  up  such 
deficiency. 

See.  2.  And  t^  it  further  enacted,  That  the  commissioner  of  the  general  land  office 
shaU  cause  the  lands  along  the  line  of  the  said  railroad  to  be  surveyed  with  all  con- 
venient speed.    And  whenever  and  as  often  as  the  said  company  shaU  file  with  the 
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Seoretory  of  the  Interior  maps  of  the  Bnrvey  and  location  of  twenty  or  mote  aolles  of 
eaid  Toad,  the  said  Secretary  shall  oanse  the  said  grlmted  lands  adjacent  to  and  coter- 
minouB  with  such  located  sections  of  road  to  be  segregated  from  the  pnblio  landa; 
and  thereafter  the  remaining  public  lands,  subject  to  sale  within  the  limits  of  the 
said  grant,  shall  be  disposed  of  only  to  actual  settlers  at  double  the  minimum  price 
for  such  lands:  And  provided  aUo,  That  settlers  under  the  provisions  of  the  home- 
stead act  who  comply  with  the  terms  and  requirements  of  said  act,  shall  be  entitled, 
within  the  said  limits  of  twenty  miles,  to  patents  for  an  amount  not  exceeding  eighty 
acres  each  of  the  said  ungranted  lands;  anything  in  this  act  to  the  contrary  notwith- 
standing. 

This  tract  is  within  the  primary  limits  of  the  grant,  as  shown  by  the 
diagram  on  file  and  in  use  in  yonr  of9ce,  which  is  adjusted  to  the  map 
of  location  filed  by  the  company  May  17, 1871,  upon  which  withdrawal 
was  ordered  by  letter  of  July  14,  received  at  the  local  office  Jnly  31, 
1871. 

On  September  8, 1870,  Thomas  Drews  made  homestead  entry  ITo. 
1610,  embracing  the  tract  here  in  dispute,  which  entry  .was  canceled 
February  14, 1878. 

On  November  5, 1878,  Jones,  the  present  claimant,  filed  declaratory 
statement  ISo.  3388  for  this  land,  alleging  settlement  December  16, 1876, 
which  filing  was  transmuted  to  homestead  entry  No.  4468,  on  August 
5, 1881,  and  ui>on  which  he  made  proof  June  12, 1882,  after  due  notice 
by  publication,  and  on  June  16, 1882,  final  certificate  No.  1488  issued 
thereon. 

Your  decision  states  that: 

FrcTious  to  1886  it  had  been  held  that  the  right  under  the  grant  attached  at  the 
date  of  approval  thereof,  but  by  Commissioner's  decision  of  February  6,  of  that  year, 
in  the  case  of  Alfred  F.  Sears  against  the  company,  it  was  held  that  the  grant  was  a 
float  and  attached  to  no  particular  tract  until  the  definite  location  of  the  road,  and 
that  the  tract  inyolved  having  at  that  date  been  covered  by  a  homestead  entry,  was 
excepted  from  the  operation  of  the  act. 

The  contention  on  the  part  of  the  company  is,  in  effect,  that  the  right 
under  this  grant  attached  upon  the  passage  of  the  act;  that  all  lands 
then  free  from  vaUd  adverse  right  passed,  and  that  thereafter  no  rights 
could  be  acquired,  as  against  the  grant,  by  settlement  upon  and  entry 
of  the  lands. 

It  is  true  that  the  act  recites  that  the  road  was  in  process  of  construc- 
tion at  the  date  of  its  passage,  but,  aside  from  the  termini,  there  is 
nothing  to  give  location  to  the  road. 

The  grant  was  therefore  in  the  nature  of  a  float,  until  location  was 
made,  for,  until  that  act  was  performed,  the  lands  passing  under  the 
grant  were  incapable  of  identification. 

It  is  dear  that  the  act  itself  did  not  reserve  any  lands  prior  to  the 
definite  location  of  the  road,  for  by  the  second  section  of  the  act  it  is 
provided  that 

whenever  and  as  often  as  the  said  company  shall  file  with  the  Secretary  of  the  Inte- 
xior  maps  of  the  survey  and  location  of  twenty  or  more  miles  of  said  road,  the  said 
Secretary  shaU  oauae  the  said  granted  lands  adjacent  to  and  eoterminous  with  suoh 
located  sections  of  road  to  be  segregated  from  the  public  lands. 
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This  being  so,  the  tract  in  question  was,  on  September  8, 1870,  sub- 
ject to  the  entry  by  Drews,  for  at  that  time  the  road  was,  as  yet,  un- 
located.  This  tract  was,  therefore,  lawfully  appropriated  on  September 
8,  1870,  and  was,  while  said  entry  remained  of  record,  severed  from  the 
mass  of  the  public  lands;  hence,  it  was  not  affected  by  the  location 
made  more  than  eight  months  thereafter,  and  the  act  of  May  4, 1870 
(supra)  ^  will  not  be  construed  to  embrace  it  or  to  operate  upon  it, 
although  no  exception  is  made  of  it  in  the  granting  section.  Wilcox  v. 
Jackson,  13  Pet.,  498;  Witherspoon  v.  Duncan,  4  Wall.,  210. 

The  only  requirement  in  the  act  for  a  reservation,  or  segregation,  of 
the  lands  on  account  of  the  railroad  grant  was  upon  the  location  of  the 
road.  I^  at  that  time,  the  lands  were  for  any  reason  already  severed 
from  the  mass  of  the  public  domain,  they  were  not  affected  by  the  grant. 

There  is  no  requirement  in  the  act  limiting  the  time  within  which  the 
location  must  be  made,  otherwise  than  that  the  road  was  required  to 
be  built  within  six  years  from  the  date  of  its  passage. 

To  sustain  the  contention  made  by  the  company  would  have,  in  effect, 
served  to  reserve  all  the  lands  in  the  northwestern  part  of  the  State  of 
Oregon,  as  well  as  a  large  portion  of  the  State  of  Washington,  to  await 
the  pleasure  of  the  company  in  the  matter  of  the  location  of  its  road^ 
for  the  grant  would  follow  the  location  when  made,  and  all  settlers  in 
that  part  of  the  country  would  be  at  the  mercy  of  the  company. 

This  was  clearly  not  the  purpose  of  the  act,  for  in  providing  for  a 
reservation  upon  location,  it,  in  effect,  prohibited  any  reservation  until 
location,  and,  without  reservation,  rights  could  be  acquired  under  the 
public  land  laws,  the  lands  being  otherwise  subject  thereto,  which 
would  operate  to  defeat  any  subsequent  grant. 

In  its  indemnity  privilege  the  company  was  not  limited  to  these  lands 
disposed  of  prior  to  the  grant.    This  privilege  was : 

And  in  case  the  quantity  often  faU  sections  per  mile  cannot  be  found  on  each  side 
of  said  road,  within  the  said  limits  of  twenty  mUes,  other  lands  designated  as  afore- 
said shall  be  selected  under  the  direction  of  the  Secretary  of  the  Interior  on  either 
side  of  any  part  of  said  road  nearest  to  and  not  more  than  twenty-five  miles  from 
the  track  of  said  ruad  to  make  np  such  deficiency. 

It  will  therefore  be  seen  that  ample  provision  was  made  to  protect 
the  grant. 

I  therefore  affirm  your  decision  holding  this  tract  excepted  from  the 
grant. 
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BAILHOAD  GQANT— indemnity  selection-act  of  JUNE  99,  1874. 

Flosidjl  By.  and  STAViaATiON  Go.  v.  Scbiyen. 

The  right  of  a  qaalifled  aetfler  exolndes  the  land  ooyered  thereby  from  indemnitj 
seleotion  under  the  act  of  June  22, 1874. 

Beoretary  Noble  to  the  Commissioner  of  the  Oenerdl  Land  Office^  March 

J^lj  1892. 

I  have  considered  the  case  of  the  Florida  Bailway  and  ]!iravigation 
Company  v.  Charles  L.  Bcriven,  involving  the  KE.  ^  of  the  NE.  ^  of 
Sec.  2;  T.  16  S.;  B.  22  E.,  Oainesville,  Florida,  on  appeal  by  the  com- 
pany from  your  decision  of  September  15, 189b,  holding  for  cancella- 
tion its  selection  of  said  tract. 

This  tract  is  withia  the  limits  of  the  grant  made  by  the  act  of  May 
17, 1856  (11  Stat.,  15)/which  was  conferred  by  the  State  npon  the  At- 
lantic, Gnlf  and  West  India  Transit  Company,  and  was  embraced  in  a 
list  of  selections  filed  by  said  company  January  18, 1882,  under  the  act 
of  June  22, 1874  (18  Stat.,  194). 

The  Florida  BaUway  and  Navigation  Company  succeeded  to  the  in- 
terests of  the  Atlantic,  Oulf  and  West  India  Transit  Company. 

On  February  27, 1886,  Charles  L.  Scriven  presented  a  homestead  ap- 
plication for  the  land,  alleging  settlement  in  1880,  which  was  r^ected 
by  the  local  officers  for  conflict  with  the  selection  before  named,  and 
upon  appeal  a  hearing  was  directed  by  your  letter  of  April  2, 1887, 
which  was  regularly  held,  both  parties  being  represented. 

The  following  facts  were  developed  at  said  hearing: 

Charles  Scriven,  father  of  the  present  claimant,  settled  ux>on  this 
land  some  time  in  1880,  with  his  family,  including  Charles  L.  Scriven, 
who  was  at  that  time  a  minor;  he  cultivated  the  land  for  two  seasons, 
and  was  in  the  actual  occupation  of  the  land  at  the  date  of  the  selec- 
tion by  the  company,  at  which  date  the  present  applicant  was  yet  a 
minor.  During  the  year  1883,  he  moved  from  the  land,  leaving  the 
present  claimant  thereon,  who  had  since  married,  and  continued  to 
reside  upon  and  improve  the  land,  his  improvements  consisting  of  a 
dwelling  house,  three  out-houses,  ten  acres  cleared  and  fenced,  and 
about  one  acre  planted  to  orange  trees  Ave  years  old — all  of  which  are 
valued  at  about  six  hundred  dollars. 

It  was  not  shown  at  the  hearing  that  Charles  Scriven,  the  father  of 
the  present  claimant,  was  qualified  to  enter  the  land  at  the  date  of  the 
company's  selection,  but  he  has  since  made  affidavit  to  the  effect  that 
at  the  date  of  the  company's  selection  he  was  qualified  to  enter  under 
either  the  homestead  or  pre-emption  laws. 

The  local  officers  held  that  the  company's  selection  was  invalid  on 
account  of  the  settlement  and  occupation  by  Charles  Scriveui  in  which 
holding  you  agree. 
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The  company's  appefll  constnies  your  dedsion  as  giving  effect  to  a 
settlement  by  a  minor,  and  therein  it  is  stated: 

We  do  itoi  ooneede  that  the  ocenpation  by  the  fleither,  followed  by  his  abandon- 
snent,  could  defeat  the  company  and  inure  to  the  benefit  of  his  soni  who  was  a  minor 
for  oTer  a  year  after  the  Belection  by  the  company^  eyen  if  the  father  .was  a  qualified 
settler.    But  on  the  reoord  as  it  is,  this  point  is  removed  £rom  discussion. 

While  it  should  have  been  shown  at  the  hearing  that  Charles  Sciiven 
was,  at  the  date  of  the  company's  selection^  qualified  to  make  entry  of 
the  land,  yet  his  afBdavit  would,  under  the  circumstances,  seem  to  be 
sufficient  upon  this  point,  the  same  having  been  served,  and  not  dis- 
puted by  the  company,  and  a  further  hearing  could  but  result  in  addi- 
ditional  expense.  His  affidavit  would  have  been  sufficient  to  have  au- 
thorized an  entry,  and  his  settlement  was  an  appropriation  as  against 
the  selection  by  the  company. 

The  act  under  which  this  selection  was  made  permits  of  a  relinquish- 
ment by  the  company  in  favor  of  persons  who  had  been  allowed  to  enter 
or  file  for  lands  to  which  it  would  be  entitled,  and  provides  that  the 
eompany  shall  ui)on  making  such  relinquishment 

be  entitled  to  select  an  equal  quantity  of  other  lands  in  lieu  thereof  firom  any  of  tha 
public  lands  not  mineral^  and  within  the  limits  of  the  grant,  not  otherwise  appro- 
priated at  date  of  selection^  to  which  they  shaU  receiye  title  the  same  as  though 
originally  granted. 

It  will  be  noticed  that  the  intention  of  this  act  was  to  protect  settlers, 
and  the  lands  to  be  selected  in  lieu  of  those  reUnquished  are  restricted 
to  those  <^  not  otherwise  appropriated  at  the  date  of  selection." 

The  testimony  clearly  shows  that  the  tract  here  in  question  had  been 
appropriated  at  the  date  of  selection,  and  is  now  claimed  by  one  quali- 
fied to  make  entry,  with  valuable  improvements  upon  the  land,  and  to 
I>ermit  the  company  to  acquire  title  to  this  land  would  be  to  protect  one 
settler  at  the  expense  of  another,  who  is,  perhaps,  more  deserving. 

I  therefore  aflirm  your  decision,  direct  the  cancellation  of  the  com- 
pany's selection,  and  the  allowance  of  Scriven's  application. 


PBACnCB-NOTICB-ATTOBNBY. 

Atkins  et.  al.  v.  OitEiaHTON. 

Kotioe  to  an  attorn^  of  record  of  any  action  taken  in  a  case  is  notice  to  the  par^ 
he  repreeenta. 

Seeretary  Noble  to  tAa  Commissioner  of  the  General  La/nd  Offloey  March 

21j  1692. 

Counsel  for  Wilson  Atkins  and  O.  E.  Modan  have  applied  for  an 
order  directing  you  to  transmit  to  the  Department  the  papers  in  the 
matter  of  their  contest  against  the  desert  land  entry  of  J.  M.  Greighton 
&r  the  E.  i  and  the  SW. }  of  the  NW.  i  of  Sec.  S4,  T.  21 S.,  B.  23  E., 
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Yisalia  land  district,  Oalifomia.  On  April  IS,  1891,  yon  directed  that 
said  contest  be  suspended,  to  await  the  determination  of  the  contest  of 
one  T.  T.  Sullivan  against  said  entry.  Appeal  was  filed  October  13, 
1891,  which  you  by  letter  of  December  1, 1891,  refused  to  recognize^ 
because  not  filed  within  the  period  prescribed  by  the  Rules  of  Practice* 
Thereupon  the  parties  first  named  apply  for  a  certiorari,  on  the 
ground  that — 

They  had  employed  one  James  S.  Clack  to  drawnp  the  affidavit  of  contest  for  them 
in  said  matter,  and  to  appeal  from  the  rejection  of  the  register  and  receiver  in  refos- 

ing  to  accept  said  contest; after  that  proceeding  they  dispensed  with 

the  services  of  said  Clack,  and  his  agreement  with  them  ended. The 

said  contestants,  Atkins  and  Morlan  should  not  he  denied  their  right  to  he  heard, 
and  have  their  interests  jeopardized,  hecanse  a  person  who  had  once  heen  employed 
by  them  as  attorney  received  a  notice  of  which  there  were  no  instructions  authoriz- 
ing the  sending  thereof. 

If  the  applicants  had  filed  in  the  local  office  a  statement  that  Clack 
was  no  longer  their  attorney,  and  directed  that  any  notices  relative  to 
the  case  should  thereafter  be  sent  to  themselves  personally,  their  con- 
tention is  correct;  but  it  is  not  shown  that  they  had  filed  any  such 
statement.  So  long  as  the  appearance  of  an  attorney  stands  of  record 
in  a  case,  and  there  remains  anything  to  be  done  in  connection  with 
that  case,  notice  of  which  should  be  sent  to  the  parties  in  interest,  no- 
tice to  such  attorney  is  notice  to  the  client.  In  the  case  at  bar,  the 
parties  are  bound  by  the  notice  sent  to  their  attorney  of  record. 

Their  appeal  was  properly  rejected,  and  there  is  no  reason  shown  why 
a  writ  of  certiorari  should  be  issued. 

The  application  is  denied. 

BAIIiBOAI)  GRANT— RELrNQUTSHMKNT-SETTIiEMBNT  BIGHT. 

Florida  Ey.  auxd  Navigation  Co.  v.  Williams. 

The  relinquishment  of  June  25,  1881,  in  favor  of  ''actual  hona  fide  settlers"  dbea 
not  extend  to  one  who  was  at  said  date  not  a  qualified  settler,  being  a  minor 
and  not  the  head  of  a  family. 

Secretary  Noble  to  the  CommUsioner  of  the  General  Land  Office^  March 

21, 1892. 

The  appeal  of  the  Florida  Bailway  and  I^avigation  Company  from 
your  decision  of  November  15, 1890,  involves  the  right  to  the  W.  J  of 
the  NW.  J  and  the  W.  J  of  the  SW.  J  of  Sec.  35,  T.  29  S.,  E.  20  B., 
Gainesville  district,  Florida. 

The  W.  J  of  the  NW.  J  is  within  the  primary  and  the  W.  J  of  the 
SW.  ^  is  in  the  indemnity  limits  of  the  grant  to  that  company,  formerly 
known  as  the  Atlantic,  Gulf  and  West  India  Transit  Company. 

The  only  question  for  determination  is,  whether  the  claim  of  said 
company  to  the  said  tract  was  relinqnished  by  its  waiver  of  June  25; 
1881. 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  289 

Prior  to  that  date,  namely,  on  Aprtt  1, 1875,  in  pursuance  of  negotia- 
tions with  this  Department,  the  board  of  directors  of  said  company 
resolved: 

That  this  company  hereby  waiyes  aU  claim  to  so  much  of  the  I^nds  on  each  side  of 
their  line  of  road,  between  Waldo  and  Tampa  Bay ,  to  which  this  company  m  entitled 
by  law^  as  may  be  found  by  the  General  Land  Department,  at  Washington,  to  be 
oocupied  by  settlers  who  may  be  entitled  to  equitable  relief  up  to  December  13,  1875, 
saving  and  reserving  to  this  company  any  and  aU  rights  of  indemnity  vested  in  the 
company  under  existing  laws. 

Ui)on  request  by  this  Department,  said  company,  on  June  26, 1881, 
executed  a  further  waiver,  as  follows: 

In  due  consideration  of  aU  the  circumstances,  the  company  has  decided  to  extend 
the  relinquishment  or  waiver  heretofore  made  to  all  actual  bona  fide  settlers  who 
made  improvements  prior  to  the  16th  day  of  March,  1881,  upon  which  date  your  in- 
structions were  issued  to  the  local  land  officers.  The  Department  can  accordingly 
apply  this  waiver  or  relinquishment  in  its  action  upon  the  cases  of  all  actual  settlers 
who  shall  have  entitled  themselves  to  patents.  In  making  this  relinquishment  the 
company  reserves  the  right  to  select,  under  the  act  of  June  22,  1874,  equal  quanti- 
ties of  other  land  in  lieu  of  tracts  embraced  in  such  entries  as  may  be  relieved 
hereby. 

Under  this  last  waiver,  Williams  claims  the  right  to  make  homestead 
entry  for  this  land,  based  ux>on  the  following  facts,  as  shown  by  the 
record  transmitted  with  the  appeal: 

March  16, 1888,  he  applied  to  make  homestead  entry,  which  was  re- 
jected by  the  register,  "  for  the  reason  land  applied  for  has  been  selected 
by  the  F.  E.  &  K  Co.,  per  list  1  filed  April  5, 1888  (^87),  which  list  is 
now  on  appeal  before  Hon.  Secretary.''  He  appealed  firom  this  rejec- 
tion, and  on  June  27, 1888,  your  office  directed  a  hearing  to  determine 
"  the  date  of  Williams'  settlement,  the  duration  of  his  residence,  the 
nature  and  extent  of  his  improvements  and  cultivation,  and  his  entire 
connection  with  the  land,  also  his  personal  qualifications  as  a  home- 
stead claimant." 

At  such  hearing  it  apx)eared  from  the  testimony  of  claimant  himself 
that  his  fjBbther  went  on  the  land  March  10, 1880,  with  his  family,  among 
whom  was  the  claimant,  then  a  boy,  thirteen  years  of  age;  that  there 
were  at  that  time  some  improvements  on  the  land  made  by  one  Eawls, 
which  claimant  purchased  for  eighty  dollars.  Eawls  had,  in  April,  1878, 
filed  a  declaratory  statement  for  the  W.  J  of  the  KW.  J,  alleging  settle- 
ment in  March  of  the  same  year;  that  he  (claimant)  has  lived  on  the 
land  ever  since,  and  that  the  improvements  are  now  worth  eight  hun- 
dred dollars.  He  never  was  the  head  of  a  family,  but  lived  with  his 
father  until  1882  or  '83,  when  his  father  made  homestead  entry  for  the 
east  halves  of  the  northeast  and  southeast  quarters  of  Sec.  34,  which 
join  the  land  in  controversy  on  the  west,  and  he,  with  his  father  and 
family,  continued  to  live  in  the  same  house,  which  appears  to  have  been 
built  so  as  to  embrace  both  claims. 

14561— VOL  14 ^19 
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It  does  Bot  api>eaT  from  the  eyidence  that  the  father  ever  laid  any 
claim  to  the  land  in  controversy,  or  made  any  improvements  thereon. 

All  the  improvements  were  made  by  the  claimant,  and  he,  and  not 
his  father,  paid  the  eighty  dollars  to  Bawls  for  the  improvements  he  had 
pat  ax>on  the  land,  although  it  api>ears  that  all  or  nearly  all  of  Bawls' 
improvements  were  upon  the  land  subsequently  entered  by  the  father  of 
claimant. 

Thus,  it  appears,  that  at  the  date  of  the  waiver,  June  25, 1881,  the 
settlement  of  the  boy  alone  is  all  that  can  be  invoked  to  bring  this  land 
within  the  conditions  of  the  waiver.  Bawls  was  not  at  that  time  a  set- 
tler, for  he  had  abandoned  his  claim  and  sold  his  improvements,  and  it 
can  not  be  claimed  by  right  of  claimant's  father,  for  he  was  never  a 
claimant  for  the  land  under  any  of  the  land  laws. 

Before  the  claimant  had  become  a  qualified  settler,  the  land  in  the 
indemnity  limits  was  selected  by  the  company. 

"No  discussion,  it  seems  to  me,  is  necessary  to  show  that  ^^  an  actual 
bona  fide  settler"  must  be  one  capable  of  acquiring  title  from  the  gov- 
ernment— ^that  is,  he  must  be  qualified  to  make  settlement  and  entry 
under  some  one  of  the  land  laws.  A  minor,  not  the  head  of  a  family, 
equally  with  an  alien,  is  disqualified  to  make  settlement,  filing,  or  entry, 
or  to  initiate  any  rights  under  the  land  laws,  and  the  settlement,  occu- 
pation, and  improvement  of  one  so  disqualified  will  not  except  the  land 
settled  upon  from  the  operation  of  a  grant  to  a  railroad.  Central  Pa- 
cific B.  B.  Go.  V.  Taylor  et  al,,  11  L.  D.,  354;  same  v.  Booth,  id.,  89; 
Titamore  v.  Southern  Pacific  B.  B.  Co.,  10  L.  D.,  463. 

It  was  to  protect  the  interests  of  bona  fide  settlers  that  this  waiver 
was  made — that  is,  it  was  a  withdrawal  of  the  claim  of  the  road  as 
against  such  settlers,  so  that  they  might  go  on  and  perfect  their  claims 
to  the  land  as  if  no  grant  had  been  made  to  the  company.  Now,  a  dis- 
qualified settler  would  have  no  claim  to  protect. 

This  applicant  was  disqualified  when  the  waiver  was  made;  it  there- 
fore could  have  no  application  to  his  settlement.  That  part  of  the  laud 
within  the  primary  limits  of  the  grant  was  never  relinquished  by  the 
company,  and  the  record  shows  that  the  company  made  selection  of  the 
X>art  within  the  indemnity  limits  before  the  applicant  had  become  a 
qualified  settler. 

The  application  of  WiUiams  to  make  entry  of  the  land  is  therefore 
denied. 

The  decision  appealed  from  is  reversed* 
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SCHOOL  LAND-STJBVET-SETTLEMENT. 

EBANDS  0.  GRTJNDVia. 

A  SDTvey  of  land  embraced  within  a  reserYation  does  not  exclude  subsequent  settle- 
ment on  a  school  section  covered  thereby,  where  Stich  survey  does  nofc  conform 
to  the  system  of  public  surveys,  and  for  that  reason  a  resurvey  is  found  neces- 
sary. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  Maroh  22 j  1892. 

I  have  considered  the  appeal  of  Frands  0.  Gmndvig  from  your  deci- 
sion of  December  16, 1890,  rejecting  his  application  to  make  homestead 
entry  for  lots  5  and  6  and  8  J  NW  J,  section  36,  T.  18  S.,  R.  1  W.,  S. 
L.  M.,  Salt  Lake  City,  Utah  Territory,  land  district,  for  the  reason  that 
said  section  is  reserved  for  school  purposes. 

On  I^ovember  6, 1890,  the  appellant  fi.led  in  the  local  land  office  an 
affidavit  setting  forth  that  he  had  settled  upon  this  land  in  the  first 
part  of  Ifovember,  1878;  that  he  had  made  certain  improvements 
thereon  and  was  still  in  occupation  of  the  same;  he  asked  to  be  allowed 
to  make  homestead  entry  therefor  under  section  2290,  Eevised  Statutes. 
This  application  was  rejected  because  the  land  Was  situate  in  a  school 
section.  From  this  action  he  appealed,  and  ou  December  16th  follow- 
ing, your  office  affirmed  the  action  of  the  local  officers.  You  say  upon 
examination  of  the  records  ot  your  office,  you  do  not  find  that  the  re* 
jection  was  contrary  to  law  and  the  regulations.  Grundvig  again 
appealed. 

You  state  in  your  decision  that  the  lines  of  the  public  survey  had 
been  regularly  extended  over  this  land  long  prior  to  the  date  of  this 
settlement,  etc.  You  do  not  give  the  date  of  the  survey.  This  land 
was  embraced  in  the  "  San  Pete  ^  Indian  reservation,  and  was  surveyed 
into  forty  acre  tracts  in  1856.  It  was  restored  or  opened  to  entry  by 
letter  "  C  "  of  December  6, 1878.  The  surveys  made  in  townships  18 
and  19  south,  E.  1,  W.,  which  were  in  the  reservation,  did  not  conform 
to  the  official  survey  of  the  balance  of  the  townships,  and  the  plats  of 
the  surveys  were  susx>ended.  After  the  land  was  opened  to  entry,  to 
wit,  on  March  29, 1879,  contracts  for  surveying  the  restored  iK)rtions 
of  the  townships  were  made,  and  the  surveys  were  completed  during 
the  summer  of  1879.  The  plats  were  approved  August  13, 1879,  and 
were  posted  in  the  general  land  office  September  30th  following. 

On  June  6, 1879,  your  predecessor.  Commissioner  Williamson,  wrote 
to  the  register  and  receiver  at  Salt  Lake  City  (Vol.  147,  p.  167),  in  ref- 
erence to  an  application  of  James  Bobbins  to  make  entry  in  section 
25,  T.  19,  &  1,  which  land  was  in  the  exact  status  of  the  land  in  con 
troversy,  and  after  stating  briefly  the  history  of  the  lands  formerly  in 
the  San  Pete  reservation,  said  that  they  were  unsurveyed  lands,  and 
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he  concluded  his  letter  as  follows :  "  In  view  of  the  foregoing,  you  will 
allow  Mr.  Eobbins  to  make  said  entry  as  for  unsurveyed  lands." 

An  inspection  of  the  surveys  as  platted,  and  on  file  in  your  office, 
shows  that  when  the  survey  of  1879  was  made,  it  was  found  that  the 
survey  of  the  lauds  in  the  reservation  did  not  conform  to  the  official 
survey  of  the  township  by  nearly  twenty  chains  on  the  lines  running 
north  and  south. 

In  view  of  the  facts  shown  by  the  records  of  your  office,  and  follow- 
ing the  letter  of  your  predecessor,  who  had  the  survey  of  1879  made, 
and  who  was  familiar  with  all  the  facts  at  the  time  the  letter  was  writ- 
ten, I  reverse  your  decision  and  hold  that  in  November,  1878,  this  land 
was  properly  regarded  as  "unsurveyed  land.^ 

I  return  herewith  the  papers  in  the  case,  for  appropriate  action  by 
your  office. 

'ALABAMA  liAKDS-ACT  OF  MARCH  8»  1888. 

James  W.  Bubnum, 

The  act  of  March  3, 1883,  does  not  require  a  pubUc  offering  of  land  that  is  retnmed 
as  containing  ''iron/'  if  snch  return  does  not  show  that  said  land  is  ''valuable" 
on  account  of  the  iron  it  contains. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Office^  March 

22^  1892. 

James  W.  Bumum  owns  and  resides  on  an  original  farm  of  eighty 
acres,  described  as  the  SW  J  of  NW  J  and  NW  J  of  S W  J  of  section 
11,  T.  13  S.,  E.  1  E.,  Huntsville,  Alabama. 

On  July  22, 1890,  he  applied  to  enter  an  additional  forty  acres,  de- 
scribed as  the  NW  J  of  the  NW  J  of  the  same  section.  The  application 
was  rejected  by  the  register  and  receiver,  because  the  tract  ^4s  classed 
on  the  mineral  list  as  valuable  for  coal." 

An  appeal  was  taken  from  the  finding  of  the  local  land  office  to  you, 
and  on  January  12, 1891,  after  considering  said  appeal  you  affirmed 
the  Unding  of  the  register  and  receiver,  and  found,  among  other  things, 
that, — 

The  original  mineral  list  in  this  office  contains  the  tract  involved,  and  it  is  re- 
ported as  containing  "iron."  The  land  has  not  been  offered  as  contemplated  by  the 
act,  and  it  is  not  therefore  subject  to  entry. 

Applicant  has  apx>ealed  from  your  judgment  to  this  Department. 

It  is  to  be  noticed  that  the  register  and  receiver  state  that  the  traet 
has  been  reported  as  being  "  valuable  for  coal,''  while  you  state  in  your 
decision  that  "it  is  reported  as  containing  ^iron.'"  It  has  however 
been  ascertained,  upon  examination  of  the  record  in  your  office,  that 
your  statement  of  what  it  contains  is  correct. 

The  actof  March  3, 1883  (22  Stat.,  487),  provided  that  all  lands  that  had 
been  reported  as  containing  coal  and  iron  should  not  thereafter  be  sub- 
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ject  to  homestead  entry,  until  said  lands  had  first  been  offered  at  publio 
sale.  In  the  circular  of  April  9, 1883  (1  L.  D.,  655),  the  local  land  offi- 
cers were  directed  not  to  allow  entries  of  tracts  that  had  been  investi- 
gated and  reported  as  '^valuable"  for  mineials. 

The  tract  in  controversy  was  within  the  limits  of  the  belt  of  lands 
reported  as  containing  minerals,  but  upon  investigation  it  is  shown  to 
have  been  classed  simply  as  containing  "  iron.'' 

There  are  only  two  classes  of  lands  reported  as  being  mineral  in 
Alabama  which  may  be  disposed  of  without  first  being  offered : 

First — Such  as  were  included  in  an  entry  on  March  3, 1883,  when  the 
act  was  approved,  or  land  at  that  date  covered  by  actual  legal  settle- 
ment. 

Second — Land  not  reported  as  "valuable"  for  coal,  or  iron. 

The  tract  in  question  was  not  included  within  an  entry,  nor  was  it 
settled  ux>on  on  March  3, 1883.  Applicant's  settlement  on  his  original 
entry,  and  his  using  this  tract,  does  not  constitute  settlement  or  resi- 
dence upon  it    John  W.  Farrill  (13  L.  D.,  713). 

It  has  been  seen,  however,  that  this  tract  of  land  has  never  been  re- 
ported as  being  valuable  for  coal  or  iron.  The  mere  report  that  the 
land  contains  "iron,''  without  any  statement  that  it  is  valuable  by 
reason  thereof,  will  not  prevent  the  land  from  being  subject  to  entry 
before  it  is  offered.    Avery  v.  Smith  (12  L.  D.,  550). 

The  soundness  of  this  construction  is  made  to  appear  all  the  more 
forcible  when  we  consider  that  those  parties  who  examined  the  tracts 
in  this  belt  of  mineral  lands,  repoi-ted  some  of  the  tracts  as  "valuable'' 
for  "coal,"  or  "iron,"  and  others  merely  as  "containing  coal  or  iron." 
The  inference  to  be  drawn  from  these  reports  is,  I  think,  that  lands 
like  the  tract  in  question,  not  reported  as  valuable  for  coal  or  iron, 
really  have  no  value  other  than  for  agricultural  purposes. 

The  affidavits  accompanying  the  application  for  entry  in  the  case  at 
bar  show  that  the  land  has  no  value  except  for  agricultural  purposes. 

Your  judgment  is  reversed,  and  you  are  directed  to  allow  the  api)li- 
cation. 


EXTENSION  OF  TIME  FOR  PAYMENT. 

ClBCULAR. 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  D.  0.,  January  14, 1891. 
Registers  and  Receivers 

United  States  District  Lamd  Offices. 
Gentleimen:  In  reference  to  the  joint  resolution  of  Congress  to  ex- 
tend the  time  of  payment  to  settlers  on  the  public  lands  in  certain 
cases,  which  forms  the  subject  of  departmental  circular  of  October  27, 
1890, 11  L.  D.,  417, 1  have  now  to  communicate  the  following  as  addi- 
tional rules  to  be  observed  in  giving  eflfect  thereto,  viz: 
1.  You  will  not  accept  any  application  for  extension  under  said 
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resolution  antil  the  party  shall  have  in  due  course  submitted  final  proof 
on  his  claim,  and  the  same  shall  have  been  found  satisfactory  to  you, 
and  should  any  such  application  be  made  prior  to  the  submission  of  the 
proof  and  your  favorable  finding  thereon,  you  will  reject  the  applica- 
tion, so  advise  the  applicant,  and  inform  him  that  he  acquired  no  right 
thereby  under  said  joint  resolution. 

2.  After  application  received  according  to  the  foregoing  rule,  yon 
will  note  upon  your  records  in  pencil  that  the  same  has  been  filed,  and 
transmit  it  together  with  the  testimony  filed  in  support  thereof,  and  the 
final  proof  submitted  and  found  satisfactory  by  you,  as  above,  accom- 
panied by  your  report,  and  await  further  instructions. 

3.  Thereafter  you  will  allow  no  filing  or  entry  for  the  land  covered 
by  the  claim  sought  to  be  perfected  until  decision  of  this  office  on  the 
pending  application. 

4.  You  will  be  careful  to  distinguish  between  an  application  under 
said  joint  resolution  for  an  extension  of  time  for  payment,  and  an  ap- 
plication for  leave  of  absence  under  the  act  of  March  2,  1889,  the  sub- 
ject of  circulars  of  8th  March,  1889,  8  L.  D.,  314,  and  September  19, 
1889,  9  L.  D.,  433,  which  are  still  in  force. 

Very  respectfully, 

Lewis  A.  Gboff, 

Commissioner* 

Approved: 
John  W.  Noble, 
Secretary. 


mining  claim— survby— mineral  monument. 

EuoENE  McCarthy. 

The  general  rule  as  to  the  connection  of  a  mining  claim  with  the  pnhlio  snrveys  is 
not  abrogated  by  the  departmental  decision  heretofore  rendered  in  this  case. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land   Offiecj  March 

15, 1892. 

I  am  in  receipt  of  your  letter  of  February  19, 1892,  referring  to  de- 
partmental decision  of  January  27, 1892,  in  the  matter  of  the  Kendall 
Mountain  Placer  (14  L.  D.,  105).  In  that  decision  it  was  held  that  the 
omission  in  the  published  notice  of  the  line  directly  connecting  said 
claim  with  the  Silverton  monument  was  immaterial,  inasmuch  as  siiid 
notice  showed  that  said  claim  was  sufficiently  connected  with  said  monu- 
ment by  being  connected  with  a  corner  of  the  Silverton  townsite,  which 
was  also  a  corner  of  the  Clemmons  placer,  both  patented,  which  corner 
was  directly  connected  with  said  monument;  and  that  this  secondary 
connection  with  the  Silverton  monument  was  a  substantial  compliance 
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with  the  general,  rale  as  to  the  connection  of  the  Bnrvey  of  a  mining 
claim  with  a  mineral  monnment.    It  was  not  the  intention  of  that  de* 
cision  to  abrogate  the  general  rule,  but  to  show  that  in  that  particular 
case  there  was  a  sufficient  compliance  with  that  rule. 
Ko  instructions  are  deemed  necessary. 


oklahoma  town8itk-tbu8tbbs-patbnt. 

Instructions. 

The  issxiance  of  patent  to  townsite  trustees  is  not  a  disposition  of  the  goYemment 
title,  but  a  conveyance  thereof,  in  trust,  to  be  held  under  the  direction  of  the 
Secretary  of  the  Interior. 

The  Attorney  General  wiU  be  requested  to  direct  the  proper  district  attorney  to  ap- 
pear on  behalf  of  said  trustees,  if  judicial  proceedings  are  instituted  to  control 
their  action  in  the  disposition  of  title. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  March  15y  1892. 

I  am  in  rece  ipt  of  your  letter  of  February  25, 1892,  inclosing  a  letter 
from  John  Foster,  chairman  of  board  No.  6,  Oklahoma  townsite  trustees, 
dated  February  1, 1892,  and  asking  for  instructions  as  to  the  proper 
answer  that  should  be  given  to  the  questions  asked  in  Mr.  Foster's 
letter. 

Said  letter  states  that  the  townsite  trustees  are  in  receipt  of  patents 
for  the  tracts  included  in  the  entries  of  East  Quthrie  and  Capitol  Hill 
town  sites,  and  that  they  expect  actions  will  be  commenced  by  the  home- 
stead claimants  against  them  for  the  purpose  of  procuring  a  judicial 
declaration  that  the  trustees  are  holding  the  legal  title  in  trust  for  the 
homestead  claimants,  and  for  a  decree  directing  them  to  transfer  to  said 
claimants  the  legal  title  to  said  tracts. 

It  is  further  stated  in  said  letter  that, — 

It  has  been  suggested  to  us  that  the  U.  S.  Attorney  has  been  directed  to  take  care 
of  this  matter,  but  if  that  is  so,  we  have  no  official  notice. 

We  can  not  understand  in  what  manner  the  government  is  interested  after  the 
issuance  of  the  patent,  and  after  the  United  States  has  parted  with  the  title,  and 
particularly  to  the  ext-ent  of  furnishing  attorneys  and  paying  expenses  incident  to 
litigation  without  surcharging  the  same  upon  the  occupants. 

We  are  now  nearing  the  point  where  under  our  instructions  we  must  levy  the  as- 
sessment upon  the  lots,  and  therefore  we  ask — 

1st.  Shall  we  levy  for  the  expenses  incident  to  this  litigation? 

2nd.  About  what  amount  shaU  we  levy  f 

Srd.  Shall  we  select  and  employ  counsel,  or  wiU  the  government  relieve  us  of  that 
burden  f 

In  answer  to  your  communication  I  have  to  state  that  by  the  act  of 
Congress  approved  May  14,  1890  (26  Stats.,  109),  special  provision  was 
made  for  townsite  entries  of  lands  in  Oklahoma.  Section  one  of  this 
act  provides  that  certain  portions  of  the  public  lands  in  Oklahoma  may 
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be  entered  as  townsites  for  the  use  and  benefit  of  the  occupants  thereof 
by  three  trustees  to  be  appointed  by  the  Secretary  of  the  Interior  for 
that  purpose,  and  when  the  entry  shall  have  been  made  the  Secretary 
of  the  Interior  shall  prescribe  regulations  for  the  guidance  of  the  trus- 
tees in  the  proper  execution  of  their  trust. 

Section  two  prescribes  what  shall  be  taken  as  evidence  of  occupancy 
by  lot  claimants. 

Section  three  relates  to  conveyances  of  church  lots,  and  section  four 
directs — 

That  aU  lots  not  diBposed  of  as  hereinbefore  provided  for  shaU  be  sold  under  the 
direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal  government 
of  any  such  town,  or  the  same  or  any  part  thereof  may  be  reserved  for  public  use  as 
sites  for  public  buildings,  or  for  the  purpose  of  parks,  if  in  the  judgment  of  the  Sec- 
retary, such  reservation  would  be  for  the  public  interest,  and  the  Secretary  shall 
execute  proper  conveyances  to  carry  out  the  provisions  of  this  section. 

Section  six  prescribes  the  manner  of  abjudicating  the  entries,  and 
directs  that  <<  when  final  entry  is  made,  the  title  of  the  United  States 
to  the  land  covered  by  such  entry  shall  be  conveyed  to  said  trustees  for 
the  uses  and  purposes  herein  provided." 

Section  seven  provides  that  the  trustees  appointed  by  the  Secretary 
of  the  Interior  shall  have  power  to  administer  oaths,  to  hear  and  deter- 
mine all  controversies  arising  in  the  execution  of  said  act,  and  they  are 
required  to  "  keep  a  record  of  their  proceedings  which  shall,  with  all 
papers  filed  with  them  and  all  evidence  of  their  official  acts,  except  con- 
veyances, be  filed  in  the  General  Land  Office,  and  become  part  of  the 
records  of  the  same."  The  trustees,  by  said  section,  are  allowed  such 
compensation,  clerk  hire  and  traveling  expenses  as  the  Secretary  of  the 
Interior  may  authorize,  not  exceeding  a  certain  amount. 

On  June  18, 1890,  instructions  were  issued  by  me  to  guide  the  trustees 
in  the  execution  of  their  trust.  (10  L.  D.,  666.)  Among  other  things, 
appeals  were  directed  to  be  allowed  to  interested  parties  from  any 
judgment  made  by  said  trustees,  etc. 

On  May  8, 1891  (12  L.  D.,  612),  the  above  paragraph  of  instruction 
was  amended  by  adding  thereto  the  following, — 

and  a  failure  to  appeal  as  herein  provided  shaU  not  be  construed  as  a  waiver  of,  or 
to  prejudice  the  rights  of  either  party,  nor  held  to  preclude  suits  in  the  courts  in  case 
the  party  entitled  to  appeal  desires  to  proceed  in  that  manner  for  the  purpose  of  set- 
tling the  title  to  the  lot  or  lots  in  controversy. 

A  complete  history  of  the  legislation  of  Congress,  and  the  adjudica- 
tion of  the  courts  on  the  subject  of  the  disposal  of  the  public  lands,  may 
be  seen  in  the  additional  instructions  under  the  act  in  question.  (13 
L.  D.,  9) 

These  last  named  instructions  were  given  mainly  to  show  that  that 
part  of  my  instructions  found  in  10  L.  D.,  666,  directing  the  allowance 
of  appeals  from  a  judgment  of  the  trustees,  was  maintained  by  pre- 
cedent. 
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It  seems  to  me,  if  the  instructions  heretofore  given  are  correct,  and 
snch  as  are  authorized  under  the  act,  it  follows  that  the  views  taken  by 
the  townsite  trustees,  that  the  government  is  not  interested  after  the 
patents  have  been  given  said  trustees,  are  incorrect. 

Section  four  of  the  act  in  question  provides  that  after  the  lot-holders 
have  received  deeds  from  the  trustees,  the  surplus  lots  within  the  town- 
site  shall  be  sold  under  the  direction  of  the  Secretary  of  the  Interior 
for  the  benefit  of  the  municipal  government,  or  he  may  reserve  the 
same,  or  any  part  thereof,  for  public  use,  etc. 

This  provision,  directing  me  to  dispose  of  surplus  property,  has  refer- 
ence to  the  property  inside  the  townsite  remaining  after  the  trustees 
have  deeded  the  lots  to  the  holders  thereof.  Of  course,  the  tnistees 
have  no  authority  to  make  deeds  for  any  of  these  lots  until,  in  pursuance 
of  the  provisions  of  the  act  under  which  they  were  appointed,  tliey  have 
received  firom  the  government  the  patents  for  the  lands. 

By  reference  to  said  section  four  it  will  be  noticed,  not  only  that  the 
Secretary  of  the  Interior  is  authorized  to  dispose  of  surplus  lots  and 
property,  or  to  reserve  the  same  for  public  parks,  but  that  he  "  shall 
execute  proper  conveyances  to  carry  out  the  provisions  of  this  sec- 
tion." 

If,  as  intimated  by  the  trustees,  title  passed  from  the  government 
when  the  patent  for  all  the  lands  within  the  townsite  entry  was  issued 
to  the  trustees,  the  Secretary  of  the  Interior  would  be  powerless  to 
"  execute  proper  conveyances,  etc.'',  or,  in  fact  any  kind  of  conveyances. 

The  purpose  of  the  act  was  to  afford  a  speedy  way  by  means  of 
trustees,  in  which  townsite  claimants  could  secure  their  homes.  The 
act  makes  all  these  cases  special,  and  the  trustees  are  to  take  and  hold 
the  title  of  the  government  under  the  direction  of  the  Secretary  of  the 
Interior,  merely  for  convenience.  If  this  was  not  true,  the  act  would 
not  have  provided  that  under  the  direction  of  the  Secretary  the  surplus 
lands  should  be  disposed  ot 

The  trustees,  appointed  under  this  act  are  trustees  of  the  government 
for  the  purpose  of  carrying  out  the  trust  created  by  the  act,  and  from 
the  general  scope  of  the  act,  I  think  it  is  clear  that  Congress  intended 
that  this  Department,  charged  by  general  law  with  the  disposal  of  the 
pnbUc  domain,  should  exercise  a  supervisory  control  over  the  execution 
of  said  trust. 

The  issuance  of  patents  in  such  cases  is  not  technically  a  disposal  of 
the  land;  it  only  placed  the  title  in  such  a  condition  that  it  might  be 
conveniently  transferred  and  the  land  be  disposed  of  to  actual  holders 
nnder  the  townsite  law. 

The  title  of  the  government  does  not  actually  pass  nntil  the  trustees 
have  conveyed  the  lands  to  the  individual  owners,  and  up  to  that  time 
the  United  States  has  jurisdiction  thereover.  These  trustees  are  ap- 
pointed by  the  government  for  the  pnrpose  of  carrying  out  the  trust 
declared  by  the  act    They  are  engaged  in  the  public  service,  and  if 
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attacked  in  the  courts  should  be  defended  by  the  United  States  attor- 
neys. 

Entertaining  these  views,  I  do  not  deem  it  necessary  to  formulate 
answers  to  the  questions  propounded  by  Mr.  Foster.  You  will  direct 
him  that  if  suit  be  entered  against  the  townsite  board,  he  will  at  once 
notify  you  of  the  ta/oU  and  when  you  have  called  the  attention  of  the 
Department  thereto,  the  Attorney-General  will  be  requested  to  direct 
the  proper  district  attorney  to  appear  on  behalf  of  said  board.  The 
letter  of  the  19th  of  February,  1892,  to  the  Secretary  of  the  Townsite 
Board  "So.  2,  Oklahoma  City,  referred  to  by  you,  is  hereby  recalled. 


abandonbb  militabt  bessbvation— ocpbovbmknts. 

Fort  Ceawfobd. 

The  improYements  on  an  abandoned  military  Teeervation  may  be  sold  separately 
nnder  section  3,  act  of  July  6, 1884,  where  the  lands  on  which  th^y  stand  are 
not  subject  to  disposition  under  said  act. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Office^  March 

18, 1892. 

By  letter  of  December  30, 1891,  you  asked  to  be  instructed  as  to 
what  disposition  shall  be  made  of  the  buildings  pertaining  to  the  Fort 
Crawford  military  reservation,  and  the  lands  surrounding  them. 

It  seems  this  reservation,  which  was  created  by  executive  order  of 
March  12, 1884,  embraced  something  over  eight  thousand  acres  of  land, 
all  within  the  limits  of  the  Ute  Indian  reservation  in  Colorado.  A 
portion  of  the  military  reservation  was  abandoned  by  the  authorities 
and  turned  over  to  this  Department  by  the  President's  order  of  July 
22, 1884.  As  to  these  lands,  it  was  held  that  they  did  not  come  within 
the  scope  of  the  act  of  July  5, 1884,  (23  Stat,  103)  providing  for  the  dis- 
X)osition  ot  abandoned  military  reservations,  but  were  to  be  disposed 
of  under  the  act  of  June  16, 1880,  (21  Stat.,  199)  making  provision  for 
the  disposition  of  the  lands  in  said  Ute  Indian  reservation.  (L.  Y. 
Bryant,  3  L.  D.,  296). 

By  the  President's  order  of  October  2, 1890,  the  remainder  of  the  lands 
in  said  military  reservation  were  turned  over  to  this  Department  for 
disposition  under  the  act  of  July  5, 1884  awpra.  Upon  the  suggestion 
of  this  Department  in  letter  of  October  9, 1890,  that  these  lands  could 
"  only  be  disiK)8ed  of  under  the  act  of  Congress  of  June  15, 1880,"  the 
order  was  so  changed  as  to  read  "  for  disposition  under  the  act  of  July 
6, 1884,  or  as  may  be  otherwise  provided  by  law." 

You  now  ask  to  be  instructed  as  to  what  disposition  shall  be  made  of 
the  buildings  pertaining  to  said  post,  and  the  lands  surrounding  them, 
but  express  no  opinion  on  the  premises  and  make  no  suggestion.  It 
would  be  of  great  assistance  if,  in  matters  of  this  kind,  you  would  give 
your  views  on  the  questions  involved. 
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A  question  very  similar  to  the  one  here  presented  arose  in  connection 
with  the  disposition  of  the  land  within  the  Fort  Dodge  military  reser- 
vation. The  holding  of  your  office  that  such  part  of  said  reservation 
as  was  made  up  of  Osage  Indian  lands  could  be  disposed  of  only  under 
the  act  of  May  28, 1880,  (21  Stat.,  143)  and  the  action  directing  the 
local  officers  to  allow  filings  therefor  under  said  act,  '^  with  the  excep- 
tion, however,  of  tracts  upon  which  buildings  were  erected  by  the  gov- 
ernment for  military  purposes  are  located,''  which  tracts  were  declared 
to  be  reserved  from  disposal  until  such  buildings  should  be  appraised 
and  sold  was  approved  by  this  Department.  Hiram  Wing  (10  L.  D.^ 
602).  That  decision  not  only  recognized  the  authority  to  reserve  from 
disposal  the  land  upon  which  such  buildings  stood,  but  also  the  author- 
ity to  sell  such  buildings.    It  was  said: 

Section  three  thereof  (act  of  July  5,  1884)  directs  the  Secretary  of  the  Interior  to 
oaase  such  bnildings  to  be  appraised  and  sold  to  the  highest  bidder  for  cash. 

Said  section  three  provides  first  for  the  appraisement  of  improve- 
ments, buildings,  etc.,  and  the  sale  thereof^  together  with  the  tract  or 
lot  on  which  they  stand,  by  the  Secretary  of  the  Interior,  and  then  pro- 
vides as  follows: 

or  he  may  in  his  discretion,  cause  the  improTements  to  be  sold  separately,  at.  public 
sale  for  cash,  at  not  less  than  the  appraised  value,  to  be  removed  by  the  purchaser 
within  such  time  as  may  be  prescribed,  first  giving  the  sixty  days  public  notice  be- 
fore provided ;  and  if  iu  any  case  the  lands  and  improvements,  or  the  improvements 
separately,  as  the  case  may  be,  are  not  sold  for  want  of  bidders,  then  the  Secretary 
of  the  Interior  may,  in  his  discretion,  cause  the  same  to  be  re-offered  for  sale,  at  any 
subsequeut  time,  in  the  same  manner  as  above  provided  or  may  cause  the  same  to  be 
sold  at  private  sale  at  not  less  than  the  appraised  value. 

The  provisions  of  this  act  are  broad  enough  to  include  the  disposi- 
tion of  buildings  situated  as  these  in  question  are,  and  the  fact  that 
the  land  upon  which  they  stand  may  not  be  sold  with  them  is  sufficient 
reason  for  the  exercise  of  the  discretion  of  the  Secretary  to  cause  the 
sale  of  such  improvements  separately.  You  are  therefore  instructed 
that  said  buildings  and  improvements  will  be  disposed  of  under  the 
provisions  of  said  act  of  July  5, 1884,  quoted  above,  and  you  will  take 
such  steps  as  may  be  necessary  to  that  end. 


PROCEEDINGS  BY  THE  GOVEBNMBKT--PREFERENCE  RIGHT. 

Babboub  U.  Bonnby  ET  AJL, 

It  is  a  condition  precedent  to  the  acquisition  of  a  preference  right  of  entry  under 
section  2,  act  of  May  14,  1880,  that  the  contestant  shall  pay  the  fees  of  the  land 
office  in  the  proceedings  that  result  in  canceUation. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  23^  1892. 

I  have  considered  the  appeal  of  George  H.  Barbour,  from  your  de- 
cision dated  February  7, 1891,  rejecting  his  claim  for  the  S  i  of  sec- 
tion 21,  T.  21  N.,  E.  4  E.,  Helena,  Montana,  and  allowing  Lewis   E. 
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Bonncy  to  make  homestead  entry  of  the  SW  J,  and  Thomas  F.  Burns 
to  make  homestead  .entry  of  the  SE  J  of  said  section,  nnder  their  sev- 
eral applications  filed  in  the  local  office  on  October  21,  and  rejected 
two  days  later  by  the  local  officers  "  for  the  reason  that  one  George  H. 
Barbour  has  a  preference  right  of  entry  by  virtue  of  having  initiated 
contest  proceedings  prior  to  action  of  the  government." 

It  appears  that  said  tracts  were  covered  by  a  desert  land  entry  of 
one  Henry  O'Hagan,  which  was  canceled  by  your  office  on  October  18, 
1890,  and  hence  were  open  to  the  homestead  applications  of  Bonney 
and  Bums,  subject  to  the  legal  rights  of  any  other  persons. 

The  local  officers  rejected  the  homestead  applications  because  said 
Barbour  had  a  preference  right  of  entry,  on  account  of  having  initiated 
contest  proceedings  against  said  desert  entry  '<  prior  to  proceedings  by 
the  government."  This  was  clearly  error  on  the  part  of  the  local  offi- 
cers, for  it  appears  that  said  Barbour  did  not  contest  said  desert  entry, 
but  the  same  was  canceled  by  your  office  upon  proceedings  initiated  by 
the  government.  It  is  insisted  by  Barbour  that  he  offered  to  contest 
said  desert  entry,  but  was  dissuaded  from  doing  so  by  the  register,  be- 
cause the  entry  could  be  canceled  more  quickly  by  proceedings  by  the 
government  and  at  less  expense.  Conceding  this  to  be  true,  Barbour 
could  acquire  no  preference  right  by  any  proceedings  initiated  by  the 
government,  and  without  any  expense  to  him.  It  is  one  of  the  condi- 
tions precedent  to  securing  a  preference  right  of  entry  under  section  2 
of  the  act  of  May  14,  1880  (21  Stat,  140),  that  the  contestant  «<  has 
paid  the  land  office  fees,"  in  the  contest  which  results  in  the  cancella- 
tion of  the  contested  entry.  There  is  no  pretense  that  Barbour  paid  a 
cent  of  fees,  and  the  fact,  if  it  be  a  fact,  that  the  register  dissuaded 
him  from  contesting  said  desert  entry,  on  account  of  the  expense, 
and  he  acquiesced  in  said  advice,  can  give  him  no  preference  right  of 
entry  over  the  homesteaders  Bonney  and  Burns.  If  the  latter  are  not 
acting  in  good  faith,  their  entries,  when  allowed,  may  be  contested  by 
any  one  under  the  rules  of  practice  prescribed  by  this  Department. 

JSo  error  is  shown  in  your  decision,  audit  is  therefore  affirmed. 


BAILBOAI>  GRANT— INBIAN  OCCUPANCY— SETTLEMENT  BIGHTS. 

SoHULTZ  V.  Northern  Pacific  E.  R.  Oo. 

No  settlement  rights  can  be  acquired  on  land  sabject  to  Indian  occupancy,  and 
where  lands  in  such  condition  fall  within  the  grant  to  the  Northern  Pacific,  the 
title  thereto  passes  to  said  company  subject  to  sucn  occupancy. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  24, 1892. 

I  have  considered  the  case  of  Helmuth  Schultz  v.  K"orthem  Pacific 
E.  E.  Co.,  on  appeal  from  your  decision  of  November  16, 1890,  involving 
the  ISE.  J  of  the  NE.  i.  Sec.  15,  T.  135  N.,  E.  53  W.,  Fargo  land  dis- 
trict,  iNorth  Dakota. 
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It  appears  *^liat  on  October  29, 1881,  Schultz  made  entry  under  the 
homestead  law  of  the  SE.  J  of  Sec.  10,  town  and  range  as  above,  and 
that  on  February  23, 1882,  final  certificate  was  issued  and  subsequently 
the  entry  was  patented  to  him. 

December  27, 1889,  the  local  officers  transmitted  to  you  the  verified 
I)etition  of  Schultz  asking  for  permission  to  surrender  his  patent,  relin- 
quish the  "KE.  4  of  the  SB.  J  of  Sec.  10,  embraced  therein,  and  amend 
his  entry,  taking  in  lieu  of  the  tract  relinquished  the  !N^B.  J  of  the  NE. 
4  of  Sec.  15,  same  town  and  range,  as  above. 

He  set  forth  in  said  petition  that  he  had  valuable  improvements  upon 
the  tract  iu  section  fifteen,  and  had  established  his  residence  on  the 
said  tract  in  1869.  In  view  of  said  allegations,  you,  on  January  14, 
1890,  on  account  of  said  tract  being  within  the  grant  to  the  Northern 
Pacific  railroad,  directed  that  a  hearing  be  had  to  ascertain  the  rights 
of  the  respe<;tive  parties. 

The  local  officers  decided  in  favor  of  the  applicant  on  the  ground  of 
occupancy  and  settlement  upon  the  land  prior  to  survey,  and  the  loca- 
tion of  the  railroad  grant,  and  recommended  the  petition  to  be  allowed. 
You  reversed  the  action  of  the  local  officers  and  declined  to  allow  the 
relinquishment  and  amendment  to  be  made,  on  the  ground  that  the 
land  in  section  fifteen,  was  within  the  granted  limits  of  the  I^orthern 
Pacific  railroad,  whereupon  the  petitioner  appealed. 

The  land  in  question,  viz.,  the  NE.  J  of  the  NE.  J,  Sec.  15,  and  other 
lands  in  North  Dakota,  were  within  what  was  known  as  the  Indian 
country.  Under  date  of  July  2,  1864  (13  Stat.,  365),  Congress  con- 
ferred a  grant  to  aid  in  the  construction  of  the  Northern  Pacific  rail- 
road, and  on  February  21, 1872,  a  map  of  general  route  was  filed  and 
the  lands  embraced  in  said  grant  withdrawn  from  settlement,  entry  or 
sale 

At  the  time  said  act  was  passed,  the  Indian  title  was  not  extin- 
guished and  the  Indians  had  tlie  right  of  occupancy  and  use  of  the 
land  subject  to  the  dominion  and  control  of  the  government.  The  rail- 
road company  could  only  take  the  lands  granted  subject  to  this  right  of 
occupancy  by  the  Indians,  and  such  right  could  not  be  interfered  with 
or  determined,  except  by  the  United  States.  No  private  individual 
could  invade  such  rights  and  be  protected  by  the  government. 

The  right  of  the  United  States  to  dispose  of  the  fee  of  lands  occu- 
pied by  Indians  has  always  been  recognized  by  the  United  States 
supreme  court  firom  the  foundation  of  the  government.  Beecher  v* 
Wetherby  (96  U.  S.,  517-525). 

Therefore  the  fee  to  the  lands  being  in  the  United  States,  the  act  of 
1864,  operated  to  pass  the  same  to  the  railroad  company  subject  of 
course  to  the  usufructuary  right  of  the  Indians. 

Congress  in  the  grant  to  the  company  not  unmindful  of  the  Indian 
title  to  the  lands  granted,  stipulated  for  its  extinguishment  as  ra]>itlly 
as  public  iK)Iicy  and  the  welfare  of  the  Indians  would  permit;  therefore 
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in  compliance  with  this  pledge  the  United  States  by  various  steps  pro- 
cured the  relinquishment  of  the  Indian  title  and  thus  the  grant  to  the 
railroad  company  was  relieved  of  the  Indian  claim. 

This  case  appears  to  be  identical  with  that  of  Buttz  v.  Northern  Pa- 
dflo  B.  B.  (119  n.  S.,  55),  in  which  the  court  held  in  effect  that  while 
the  Indian  title  was  in  force  no  settlement  rights  could  be  initiated  and 
that  as  soon  as  the  same  were  extinguished  the  rights  of  the  railroad 
attached  to  the  granted  lands. 

In  the  case  under  consideration  Schultz  claims  to  have  settled  upon 
and  occupied  the  land  in  1869,  five  years  after  the  grant  to  the  railroad 
company  was  made,  and  while  the  right  of  the  Indian  occupation  was 
still  intact.  The  appellant  could  not  initiate  any  right  to  the  land  in 
question  so  long  as  the  Indian  title  remained  unextinguished,  and  when 
it  was  extinguished  the  right  of  the  company  attached  to  the  alternate 
sections  and  the  appellant  could  never  afterwards  acquire  any  rights 
against  the  company  by  virtue  of  his  alleged  settlement. 

Your  decision  rejecting  Schultz's  petition  to  amend  his  entry  is 
ffirmed. 


United  States  v.  Smith. 

Motion  for  review  of  departmental  decision  of  Ifovember  11, 1891| 
13  L.  D.y  533,  denied  by  Secretary  Noble,  March  25, 1892. 


8ISSETON  AND  WAHPETON  INDIAN  LANDS. 

ClEOULAB. 

Department  of  the  Intsbiob, 

General  Land  Office, 
Washington^  D.  C,  March  22^  1892. 

Begisters  and  Beoeivers, 

Fargo,  North  Dakota^  and  Watertowny  South  DaJcota. 

Gentlemen  :  In  view  of  a  proclamation  to  be  hereafter  issued  by 
the  President,  opening  to  settlement  and  entry  the  unallotted  lands 
embraced  within  the  limits  of  the  Sisseton  and  Wahpeton  (Lake  Trav- 
erse) Indian  reservation,  in  the  States  of  I^orth  Dakota  and  South  Da- 
kota, you  will  consider  sections  28  and  30  of  the  act  of  Congress  ap- 
proved March  3, 1891  (26  United  States  Stats.,  1039),  which  read  as  fol- 
lows: 

Sec.  28.  That  any  religioofl  society  or  other  organization  now  occupying  under 
proper  authority  any  of  the  lands  by  said  agreement  ceded,  sold,  relinquished,  and  con- 
veyed shall  have  the  right  for  a  period  of  two  years  from  the  date  hereof  within 
which  to  purchase  the  lands  so  occupied  not  exceeding  one  hundred  and  sixty  acres 
in  any  one  tract  at  the  price  paid  therefor  by  the  United  States  under  said  agree- 
ment. 
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Sec.  90.  That  the  lands  by  said  agreement  ceded,  sold,  relinqnished,  and  conveyed 
to  the  United  States  shall  immediately ,  npon  the  payment  to  the  parties  entitled 
thereto  of  their  share  of  the  funds  made  immediately  available  by  this  act,  and  upon 
the  completion  of  the  allotments  as  provided  for  in  said  agreement,  be  subject  only 
to  entry  and  settlement  under  the  homestead  and  to wnsite  laws  of  the  United  States, 
excepting  the  sixteenth  and  thirty-sixth  sections  of  said  lands,  which  shall  be  re- 
sened  for  common  school  purposes  and  be  subject  to  the  laws  of  the  State  wherein 
located: 

Providedf  That  patents  shall  not  issue  until  the  settler  or  entryman  shall  have  paid 
to  the  United  States  the  sum  of  two  dollars  and  fifty  cents  per  acre  for  the  land 
taken  up  by  such  homesteader,  and  the  title  to  the  lands  so  entered  shall  remain  in  the 
United  States  until  said  money  is  duly  paid  by  such  entr^'man,  or  his  legal  representa- 
tives, or  his  widow,  who  shall  have  the  right  to  pay  the  money  and  complete  the 
entry  of  her  deceased  husband  in  her  own  name,  and  shall  receive  patent  for  the 
same. 

Any  religions  society  or  other  organization  wishing  to  purchase  any 
of  these  lands  for  religions  nses,  must  make  proof  after  six  weeks  ad- 
vertisement, of  its  proper  occupancy  of  snch  lands  on  March  8, 1891, 
and  pay  for  the  same,  at  the  rat«  of  two  dollars  and  f  fty  cents  per 
acre,  within  two  years  from  the  date  aforesaid,  such  being  the  price, 
time  and  terms  of  pa3rment  thereof  fixed  by  the  Honorable  Secretary  of 
the  Interior  under  section  35  of  said  act. 

No  other  applicant  will  be  allowed  to  make  an  entry  of  these  lands, 
who  does  not  x)os8es8  the  qualifications  required  in  the  case  of  an  or- 
dinary homestead  entry  under  existing  law,  except  in  cases  of  town- 
sites.  The  homestead  applicant  must  reside  upon  and  cultivate  and 
improve  the  tract  embraced  in  his  entry  for  the  frill  term  of  five  years, 
except  in  case  of  commutation  under  section  2301,  Eev.  U.  S.  Stats.,  as 
amended,  but  the  rights  of  honorably  discharged  soldiers  and  sailors 
in  the  late  war,  as  defined  in  sections  2304  to  2809  of  the  Bevised  Stat- 
utes of  the  United  States,  are  not  abridged  by  the  section  30,  of  the  act 
recited,  except  as  to  the  payment  required  therein. 

The  sum  of  $2.50  per  acre  must  be  paid  by  each  settler  at  the  time 
of  making  final  proof,  for  the  land  taken  in  addition  to  the  fee  and  com- 
missions on  double  minimum  land  provided  by  law. 

The  lands  in  North  Dakota  will  be  attached  to  the  land  office  at 
Fargo,  North  Dakota,  and  those  in  South  Dakota  will  be  attached  to 
the  land  office  at  Watertown,  South  Dakota. 

The  new  survey  of  the  seventh  standard  parallel  or  boundary  line 
between  the  States  of  North  and  South  Dakota,  across  the  Lake  Trav- 
erse reservation,  makes  it  necessary  to  have  certain  supplemental  sur* 
veys  made  showing  the  connections  of  the  previous  township  and  sub- 
divisional  surveys  with  the  new  boundary  in  order  that  amended  plats 
may  be  prepared  showing  the  areas  of  the  fractional  lots  adjoining  the 
boundary,  and  north  and  south  thereof. 

Until  such  supplemental  surveys  shall  have  been  made  and  amended 
plats  prepared,  it  will  not  be  possible  to  state  definitely  the  areas  of, 
or  to  properly  describe  the  tracts  along  the  boundary,  which  fall  respec- 
tively within  the  Fargo  and  Watertown  districts.    The  N.  J  of  the  N.  J 
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of  sections  28,  29  and  30,  township  129,  range  49,  and  sections  25  to  30 
inclusive  in  township  129,  ranges  50  to  54  inclusive  should,  therefore, 
be  withheld  from  entry  until  such  time  as  the  supplemental  surveys 
above  referred  to  shall  have  been  made,  and  the  amended  plats  thereof 
filed  in  your  offices. 

The  townsite  laws  referred  to  in  the  thirtieth  section  of  said  act  and 
generally  made  applicable  to  these  lands  are  embraced  in  sections  2380 
to  2394  of  the  Kevised  Statutes,  inclusive,  which,  together  with  the  nec- 
essary instructions,  were  published  in  circular  form  by  this  office,  under 
date  of  July  9, 1886  (5  L.  D.,  265). 

Of  the  three  separate  and  distinct  methods  thus  provided  for  the  ac- 
quisition of  title  to  public  land  for  townsite  purposes,  the  first  (sectionB 
2480  and  2381 )  is  exercised  only  in  rare  and  exception  al  instances.  And 
the  second  method  (sections  2382  to  2386,  inclusive)  has  fallen  into  dis- 
use because  of  the  fact  that  the  third  method  (sections  2387,  2388  and 
2389)  is  more  speedUy,  anlimitedly  and  economically  advantageous  to 
the  town-lot  claimants  in  the  matter  of  acquiring  titles.  Concerning 
the  requirements  to  be  complied  with  in  making  an  entry  under  said 
third  method,  which  you  will  recommend  to  be  employed  in  all  cases, 
nothing  remains  to  be  said  in  addition  to  what  is  set  forth  in  the  above- 
cited  circular,  except  that  the  minimum  price  of  these  lands,  for  town- 
site  as  well  as  for  homestead  purposes,  is  two  dollars  and  fifty  cents  per 
acre.  The  ordinary  homestead  and  cash  blanks  will  be  used  for  original 
and  final  homestead  and  townsite  entries  under  the  foregoing  act,  ref- 
erence being  made  thereon  to  the  act  of  March  3, 1891,  Lake  Traverse 
lands. 

In  addition  to  the  usual  affidavits  required  of  homestead  applicants, 
must  be  one  stating  that  the  applicant  did  not  enter  upon  and  occupy 
any  portion  of  the  lands  described  and  declared  open  to  entry  in  the 
President's  proclamation  dated  (insert  dat€  of  proclamation)  prior  to 
12  o'clock,  noon,  of  (insert  date  when  lands  are  opened  to  settlement). 
You  will  not  open  a  new  series  of  numbers  fot  these  entries. 

A  schedule  of  lands  within  the  Sisseton  and  Wahpeton  {Lake  Tra- 
verse) Indian  reservation,  in  the  States  of  North  and  South  Dakota, 
having  been  published  by  this  Department  on  February  8, 1892,  (addi- 
tional copies  of  which  may  be  had  upon  your  application),  it  is  deemed 
unnecessary  to  reprint  said  schedule  in  connection  herewith. 

These  instructions  it  must  be  understood,  are  not  to  be  acted  upon 
by  you  for  the  allowing  of  entries,  nor  will  settlement  be  admissible^ 
until  after  the  time  which  shall  be  fixed  therefor  in  the  President's 
proclamation  to  be  hereafter  issued  as  first  above  stated. 
Very  respectfully, 

Thos.  H.  Carter, 

Commissioner. 
Approved: 

John  W.  Noblb, 

Secretary. 
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SECOND  HOMESTEAD  BNTBT— MOBTGAGEE. 

ElPLEY  V.  CAUFPMAN  BT  AL, 

A  second  homestead  entry  under  section  2,  act  of  March  2, 1889,  cannot  be  held  to 
relate  back  to  a  former  entry  of  the  same  tract,  and  thns  affect  a  re-instatement 
of  said  entry. 

A  mortgagee  is  not  entitled  to  plead  the  status  of  an  innocent  purchaser  without 
notice  where  there  is  a  contest  of  record  at  the  date  of  the  execution  of  the  mort- 
gage. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  ihe  Oeneral 

La/nd  Office^  March  26^  1892. 

Oil  October  28, 1886,  Asher  Oauffinan  made  commutation  cash  entry 
(No.  3449)  for  NB  i,  section  30,  T.  3  K,  E.  32  W.,  at  McCook,  Nebraska. 

His  original  homestead  entry  for  said  land  was  made  June  4, 1884, 
which  was  under  contest  made  by  Allen  J.  Blackwood  at  the  date  of 
said  entry. 

On  said  October  28, 1886,  Oauftoan  mortgaged  said  land  to  Frederick 
Bipley  to  secure  a  note  of  about  $400. 

On  May  21, 1889,  said  entry  was  canceled  for  non-compliance  with 
the  law  as  to  residence. 

On  April  9, 1890,  Gauffinan  made  homestead  entry  (No.  9548)  for  said 
land  under  the  second  section  of  the  act  of  March  2, 1889  (25  Stat.,  854), 
and  the  act  of  May  14, 1880  (21  Stat,  140).  The  said  Blackwood  failed 
to  exercise  his  preference  right  under  said  last  mentioned  act,  and  is  no 
longer  in  the  case. 

On  August  7, 1890,  said  Asher  Gauffman  relinquished  his  entry  to  the 
United  States,  and  on  the  same  day  his  son,  Simon  E.  Gauffinan,  made 
homestead  entry  (No.  9659)  for  said  tract. 

On  August  26, 1890,  said  Frederick  Bipley  filed  in  the  local  office  his 
affidavit  and  motion  that  you  re-instate  and  pass  to  patent  the  said 
commutation  cash  entry  of  Asher  Gauffinan,  on  the  ground  that  his 
homestead  entry  (No.  9548) — 

haying  been  aUowed  under  the  act  of  May  14, 1880,  the  right  related  back  and  per- 
fected the  final  proof  submitted  by  the  entryman,  consequently  the  entryman  could 
not  thereafter  relinquish  said  homestead  while  the  conveyance  of  the  land  by  mort- 
gage to  this  applicant  and  otheis  remained  unsatisfied  and  of  record. 

This  motion  was  denied  by  you  October  4, 1890,  and  on  motion  for 
review,  you  re-affirmed  that  decision  by  your  letter  of  January  23, 1891. 

An  appeal  now  brings  the  case  before  me. 

The  contention  of  the  mortgagee  in  this  case  cannot  be  sustained. 
The  third  section  of  the  act  of  May  14, 1880,  does  not  apply  to  an  orig- 
inal entry  which  has  been  forfeited  and  canceled  for  non-residence. 
The  second  entry  of  Oauffman  (No.  9548)  cannot  be  made  to  have  the 
effect  of  relating  back  and  re-instating  the  former  entry. 

Asher  Gauffinan  exercised  a  right  recognized  by  the  first  section  of 
said  act  of  May  14, 1880,  when  he  relinquished  his  second  entry,  and 
14661— VOL  14 ^20 
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the  land  was  then  ^^open  to  settlement  and  entry  without  further  action 
on  the  part  of  the  Commissioner  of  the  General  Land  Office,"  by  the 
express  provision  of  said  section. 

When  Cauffinan  made  his  mortgage  he  had  only  an  equitable  title  to 
said  land,  against  which  a  contest  was  then  pending,  which  was  liable 
to  be  decided  against  him.  As  this  contest  was  a  matter  of  record  at 
the  local  office,  Ripley  is  chargeable  with  notice  of  its  pendency.  He 
is  not  an  innocent  purchaser  without  notice.  Murphy  v.  Sanford  (11 
L.  D.,  123). 

He  is  a  conditional  incumbrancer,  to  whom  the  doctrine  of  oateat 
emptor  applies,  and  has  no  rights  not  earned  by  the  entryman.  George 
Hague,  et.  al.    (13  L.  D.,  388). 

Your  judgment  is  affirmed. 


CONTEST— ACTION  OF  LOCAL  OFFICE-KBLINQUISHMSNT. 

Bbown  V.  Henderson. 

The  failure  of  the  local  officers  to  take  appropriate  action  npon  an  application  to 
contest  an  entry  does  not  impair  the  right  of  the  contestant. 

The  right  of  a  contestant  to  proceed  against  an  entry  is  not  defeated  by  its  subse- 
quent  relinquishment. 

A  relinquishment  inures  to  the  benefit  of  a  contest  if  filed  as  the  result  thereof. 

First  Assistant  Secretary  Ohandler  to  the  Oommissioner  of  Land  Office^ 

March  28,  1892. 

On  Kovember  5,  1885,  Lewis  F.  Pate  made  homestead  entry  (No. 
4841)  for  the  NE  J,  section  25,  T.  2  N.,  E.  32  W.,  at  McCook,  Nebraska. 

On  February  15,  1887,  George  £.  Brown  filed  affidavit  of  contest 
against  said  entry5  alleging  abandonment  by  Pate,  which  was  held  sab> 
ject  to  a  previous  contest  by  Burdett  Luf  kin  against  said  entry  on  the 
same  ground. 

On  April  2, 1887,  Luf  kin's  contest  was  dismissed  for  his  non-appear- 
ance, on  motion  of  said  Brown,  and  the  local  officers,  instead  of  issuiug 
notice  upon  Brown's  affidavit  of  contest,  inadvertently  sent  it  to  your 
office  with  other  papers. 

On  May  9,  1887,  William  Henderson  filed  Pate's  relinquishment  of 
his  entry,  and  was  allowed  to  make  homestead  entry  (No.  7591)  of  said 
tract. 

On  June  25, 1887,  said  Brown  filed  homestead  application  for  said 
land  and  affidavit,  claiming  preference  right  under  his  contest.  His 
application  was  rejected  on  account  of  Henderson's  entry,  and  an  ap* 
peal  was  taken  by  Brown  July  10, 1887. 

By  letter  of  July  30, 1888,  you  held  that  Brown's  contest  inured  to 
his  benefit,  and  allowed  him  thirty  days  to  apply  to  perfect  his  entry 
after  notice,  and  oixlered  that  Henderson  should  show  cause  why  his 
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entry  should  not  be  canceled  as  in  conflict  with  Brown's  preference 
right.  Thereupon  Brown  again  applied  August  6, 1888,  to  make  home- 
stead entry  of  said  tract. 

On  September  10, 1888,  hearing  was  had  before  the  local  officers, 
when  the  parties  appeared  and  testimony  was  submitted. 

On  September  21, 1888,  the  local  officers  decided  the  contest  in  favor 
of  Henderson. 

An  appeal  was  taken  by  Brown,  and  by  your  letter  of  October  22, 

1890,  you  reversed  their  decision,  held  the  entry  of  Henderson  for  can- 
cellation, and  allowed  Brown  to  perfect  his  entry.    On  February  10, 

1891,  you  re-affirmed  your  decision  on  motion  for  review. 
An  appeal  now  brings  the  case  before  me. 

The  specifications  of  error  allege,  inter  alia^  that  the  Commissioner 
erred  in  his  finding  that  by  Brown's  affidavit  of  contest,  upon  which  no 
summons  ever  issued,  and  of  which  Henderson  had  no  knowledge. 
Brown  acquired  a  right  as  against  Henderson,  an  actual  settler  on  the 
tract. 

The  records  show  that  Pate's  relinquishment  is  written  upon  the  back 
of  the  receiver's  duplicate  receipt  (No.  4841),  issued  to  him  at  the  date 
of  his  entry,  and  that  his  execution  of  it  was  acknowledged  before  a 
notary  public  December  23, 1886,  which  afibrds  indirect  evidence  that 
he  had  then  determined  to  abandcm  his  entry  whenever  he  could  sell 
out.  As  Lufkin  made  default  of  appearance  on  April  2, 1887,  when  the 
hearing  between  him  and  Pate  was  to  be  held,  it  shows,  in  absence  of 
any  explanation,  that  his  contest  was  not  in  good  faith.  It  follows  that 
Brown  was  the  only  bona  fide  contestant  of  Pate's  entry. 

On  April  2, 1887,  Brown  filed  a  motion  with  the  local  officers  that 
notice  issue,  on  his  contest  affidavit  of  February  15, 1887,  to  said  Pate 
for  a  hearing,  Luf  kin's  contest  having  been  then  dismissed.  This  motion 
was  apparently  neglected.  The  negligence  of  the  local  officers  to  take 
appropriate  action  upon  Brown's  application  to  contest  did  not  impair 
his  rights.    Hawkins  v  Lamm  (9  L.  D.  18). 

Brown's  right  to  proceed  under  his  contest  could  not  be  defeated  by 
the  subsequent  filing  of  Pate's  relinquishment.  Webb  v.  Loughrey  (10 
L.  D.,  302). 

The  evidence  adduced  at  the  hearing  by  Brown  shows  that  Pate 
finally  abandoned  the  land  in  March  1887,  the  next  day  after  a  con- 
versation between  one  of  Brown's  witnesses  and  Elias  Cottrell,  who 
was  one  of  Pate's  friends,  in  which  the  latter  was  informed  of  Brown's 
contest. 

It  is  a  fair  presumption,  under  the  circumstances,  that  Pate's  .final 
abandonment  of  the  land  and  subsequent  sale  or  surrender  of  hi^ relin- 
quishment were  occasioned  by  Brown's  contest,  and  therefore  ,that 
Brown  was  entitled  to  his  preference  right  under  the  act  pf  May,  14, 
1880  (21  Stat.,  140).  Pate's  relinquishment  was  put  into  Oottrell's  hands, 
who  sold  it  to  Henderson  for  the  latter's  note,  which  was  unpaid  at  the 
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date  of  the  hearing,  from  which  inferences  might  be  drawn  as  to  the 
bona  fides  of  the  transaction.  However,  I  do  not  see  how  the  right  of 
Brown  can  be  ignored.  It  must  take  effect  by  relation  as  of  the  date 
when  his  contest  affidavit  was  filed  Westenhaver  v.  Dodds  (13  L.  D., 
196). 

As  his  affidavit  was  filed  Febmary  15, 1887,  and  Henderson  did  not 
make  entry  till  May  9, 1887,  the  former's  application  to  enter  should  be 
allowed,  and  the  latter's  entry  should  be  canceled. 

Your  judgment  is  affirmed. 


MINING  CLATWr— JUDICIAL  PBGCEEDINGS. 

Selvee  King  Lode. 

On  the  tennination  of  Jndioial  proceedings  the  local  office  should  make  the  entry 
conform  to  the  decree  of  the  court,  and  the  enSriy  should  not  be  allowed  in  the 
,  absence  of  the  Judgment  roU. 

First  AsHsta/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  29  ^  1892. 

On  July  13, 1885,  the  owners  of  the  Silver  Eang  Lode  (survey  Ifo. 
4746),  filed  an  adverse  claim  against  the  application  for  a  patent  made 
by  the  owners  of  the  Sanquoit  Lode  (survey  No.  3924),  at  Glenwood 
Springs,  Colorado,  for  a  part  of  the  land  claimed  by  both  of  said  par- 
ties. 

Suit  was  brought  by  the  adverse  claimants  in  the  district  court  of 
the  fifth  judicial  district  of  Colorado,  to  determine  the  question  of  the 
right  of  possession  of  said  land  in  conflict. 

In  July,  1886,  said  court  rendered  judgment  by  stipulation  of  the  at- 
torneys for  said  parties,  by  which  the  northerly  part  of  said  land  in 
conflict,  containing  2.64  acres,  was  awarded  to  the  owners  of  the  Sil- 
ver King  Lode,  and  the  southerly  part,  containing  1.67  acres,  was 
awarded  to  the  owners  of  the  Sanquoit  Lode. 

On  December  23, 1887,  the  owners  of  the  Silver  King  Lode  made 
application  for  a  patent,  including  the  1.67  acres  awarded  to  the  San- 
quoit Lode,  and  on  June  25, 1888,  were  allowed  to  enter  the  same— 
(mineral  entry  No.  166). 

On  July  20, 1888,  the  owners  of  the  Sanquoit  Lode  made  application 
for  a  patent  "exclusive  of  conflict  with  survey  Ifo.  4746,  3.96  acres,"  and 
on  December  18, 1888,  were  allowed  to  enter  tlie  same — (mineral  entry 
Ko.  188). 

By  your  letter  of  February  6, 1891,  to  the  local  officers,  you  held  it 
was  error  on  their  part  to  allow  the  claimants  of  the  Silver  King  Lode 
to  enter  all  of  said  land  in  contest  and  covered  by  said  judgment,  and 
held  their  entry  for  cancellation  to  the  extent  of  said  1.67  acres.  This 
judgment  was  reaf^med  by  you  on  March  31, 1891,  and  April  27, 1891, 
on  motions  for  review. 
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An  appeal  now  brings  the  case  before  me. 

The  judgment  of  the  court  in  mineral  cases  is  made  conclnslTe  aiK>n 
the  parties  by  section  2320,  Bevised  Statutes  of  the  TJnited  States, 
which  provides,  inter  alidy  that — 

After  such  judgment  shall  have  been  rendered,  the  party  entitled  to  the  poBseasion 
of  the  claim,  or  any  portion  thereof,  niay,  without  giving  further  notice^  file  a  certi- 
fied copy  of  the  judgment  roll  with  the  register  of  the  land  office  .  .  .  where- 
upon the  whole  proceedings  and  the  judgment  roU  shall  be  certified  by  the  register 
to  the  Commissioner  of  the  General  Land  Office,  and  a  patent  shall  issue  thereon  for 
the  claim,  or  such  portion  thereof  as  the  applicant  shall  appear,  from  the  decision  of 
the  court,  to  rightly  possess. 

It  appears  that  a  copy  of  the  judgment-roll  in  this  case  was  not  filed 
with  the  register  by  the  owners  of  the  Silver  King  Lode  when  their 
entry  was  allowed.  It  was  error  on  the  part  of  the  local  ofiicers  to 
allow  said  entry  in  the  absence  of  the  judgment-rolL  It  was  their  duty 
to  make  the  entry  conform  to  the  decision  of  the  court,  as  shown  by 
such  judgment  roll,  and  then  transmit  the  same  to  your  office,  in  order 
that  the  patent  might  also  conform  to  it,  as  provided  by  the  statute. 

It  is  contended  in  this  case  that  a  suit  has  been  brought  to  set  aside 
said  judgment,  because  the  stipulation  upon  which  such  judgment  was 
rendered  was  unauthorized  by  these  claimants;  and  a  record  is  trans- 
mitted of  a  suit  brought  to  vacate  and  set  aside  said  judgment,  in 
which  it  appears  that  the  defendants  made  default  of  appearance.  But 
this  record  does  not  show  that  the  former  judgment  has  been  in  £a»ct 
vacated  and  set  aside;  and  if  such  were  the  case  it  would  not  help  these 
dainiants,  for  it  would  then  appear  that  the  adverse  claim  had  not  been 
decided,  but  is  still  to  be  adjudicated.  The  said  judgment  cannot  be 
attacked  collaterally  in  this  Department,  so  long  as  it  is  outstanding 
and  in  force,  if  the  Oourt  had  jurisdiction  which  rendered  it.  Kettie 
Lode  V.  Texas  Lode  (U  L.  D.,  180, 185). 

In  this  case  its  jurisdiction  has  been  practicaUy  admitted  by  these 
claimants  by  bringing  suit  to  set  aside  the  judgment  on  other  grounds 

Your  judgment  is  affirmed. 


FBS-BMPnON  ENTRY— SECTION  9860,  BEVTSED  STATUTES. 

fiBOWNLEE  V.  SHILL. 

A  settler  who  has  reoeiyed  final  homestead  certificate  for  a  tract  is  not  within  the 
second  inhibition  of  section  2260  R.  S.,  where  a  subsequent  government  sui-vey 
brings  his  improvements  within  the  lines  of  an  adjacent  tract,  and  he  Hies  there- 
for under  the  pre-emption  law. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

29  J 1892. 

On  the  29th  of  September,  1884,  William  H.  Shill  filed  his  pre-emp- 
tion  declaratory  statement  for  the  SE  ^  of  Sec.  18,  T.  20  S.,  E.  17  W^ 


810  DECISIONS  RELATING  TO  THE  PUBLIC  LAin)S. 

Lamed  land  district,  Kansas,  and  on  the  lOtli  of  March,  1887,  Fancy 
M.  Brownlee  made  timber  cnltnre  entry  for  the  same  land. 

After  giving  due  notice  by  publication,  with  sx>ecial  notice  to  Brown* 
lee,  Skill  submitted  his  final  proof  at  the  local  office  on  the  13th  of 
June,  1887.  Brownlee  filed  a  protest  against  said  final  proof,  alleging 
that  Shill  was  not  a  qualified  pre-emptor  when  he  made  filing  for  the 
land.  Shill  and  his  final  proof  witnesses  were  cross-examined  by  the 
counsel  for  Brownlee,  as  were  also  several  other  witnesses  produced 
by  him.    Ifo  evidence  was  offered  by  Brownlee. 

A  motion  in  behalf  of  Shill  was  made  before  any  evidence  was  taken, 
to  dismiss  the  protest,  on  the  ground  that  it  did  not  allege  facts  suffi- 
cient to  invalidate  said  proof,  that  it  was  not  corroborated  by  any  wit- 
nesses, and  that  the  timber  culture  claimant  was  a  sister  and  member 
of  the  family  of  the  register  of  the  local  land  office.  The  motion  was 
overruled,  and  upon  being  renewed  at  the  close  of  the  evidence,  was 
again  overruled,  to  which  ruling  an  exception  was  taken  by  Shill's 
counsel. 

In  a  decision  dated  December  6, 1887,  the  register  found  in  favor  of 
his  sister,  and  held  for  rejection  the  final  proof  of  Shill,  and  for  cancel- 
lation his  pre-emption  filing.  The  receiver,  in  a  decision  dated  May  28, 
1888,  stated  that  the  testimony  clearly  showed  such  an  amount  of  nat- 
ural growing  timber  on  the  section  as  to  place  the  land  in  controversy 
clearly  within  the  statute  of  inhibition,  and  not  subject  to  timber  cul- 
ture entry.  He  also  stated  that  two  applications  to  contest  the  entiy 
of  Miss  Brownlee  had  been  filed  in  the  local  office,  one  on  the  ground 
that  the  land  was  not  subject  to  timber  culture  entry,  on  account  of  the 
timber  naturally  growing  thereon;  and  the  other  that  she  had  failed  to 
comply  with  the  requirements  of  the  law  under  which  the  entry  was 
made.  He  concluded  by  holding  ^^that  the  timber  culture  entry  of 
J^ancy  M.  Brownlee  for  the  tract  in  dispute  should  be  held  for  cancel- 
lation, and  the  final  proof  of  Shill  approved,  and  cash  entry  allowed 
upon  presentation  of  final  entry  fees  as  required  by  law.*^ 

There  being  disagreeing  decision  by  the  local  officers,  you  consid- 
ered the  case  under  rule  48  of  Eulesof  Practice,  and  rendered  decision 
therein  on  the  18th  of  November,  1890,  affirming  the  decision  of  the 
register,  which  held  the  declaratory  statement  of  Shill  for  cancellation, 
and  reversing  that  of  the  receiver,  and  holding  the  timber  culture 
entry  of  Brownlee  intact.  An  appeal  from  your  decision  brings  the 
case  to  the  Department  for  consideration. 

From  the  record  in  the  case  it  appears  that  Shill,  on  the  19th  of 
July,  1877,  made  homestead  entry  for  the  SW  J  of  section  18,  which 
was  the  quarter  section  immediately  west  of  the  lands  in  question. 
He  constructed  buildings  thereon,  and  with  his  family  resided  upon, 
and  cultivated  the  land  until  1884,  when  he  made  final  proof^  and  re- 
ceived final  certificate,  and  soon  afterwards  a  patent  for  the  land. 

On  the  20th  of  July,  1884^  the  township  in  which  said  homestead  is 
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located,  was  re-surveyed  by  the  goyemment,  which  showed  that  the 
buildings,  wells,  and  considerable  improvements  of  Shill  were  located 
on  the  SB  J  of  said  section,  which  tract  was  then  covered  by  the  tim- 
ber culture  entry  of  one  Moses  Tall,  Jr.  The  new  survey  changed  the 
east  and  west  lines  of  the  section  about  thirty  rods  ftirther  west,  and 
the  north  and  south  lines  about  three  or  four  rods  further  south,  and 
put  about  twenty-three  acres  of  Shill's  homestead,  including  his  build- 
ings, wells,  etc.,  as  already  stated,  into  the  timber  culture  entry  of 
Tall.  The  improvements  of  Shill  were  not  of  a  movable  nature,  and  in 
order  to  save  them,  he  procured  the  relinquishment  of  Tail's  entry, 
paying  him  $400  therefor.  He  filed  such  relinquishment  in  the  local 
office  on  the  29th  of  September,  1884,  and  on  that  day  filed  preemp- 
tion  declaratory  statement  for  said  land. 

Tlie  decision  of  the  register  states  that  patent  for  Shill's  homestead 
was  issued  on  the  20th  of  April,  1884.  It  also  states  that  his  final 
proof  was  submitted  on  the  12th  of  June  of  that  year.  Upon  an  ex- 
amination of  the  records  in  your  office,  I  find  that  final  certificate  was 
issued  on  the  12th  of  June,  1884,  and  patent  on  the  20th  of  April,  1887. 

Shill's  homestead  final  proof  was  made  prior  to  the  re-survey  of  the 
township,  and  up  to  the  time  of  such  re-survey,  he  supposed  he  was 
living  on  the  south-west  quarter  of  section  eighteen,  the  land  for  which 
he  made  homestead  entry  in  1877.  He  so  testified  in  his  final  proof, 
and  as  the  section  lines  were  then  established  and  recognized,  he  testi- 
fied truly.  He  was  therefore  guilty  of  no  perjury  or  fraud  in  making 
such  proof,  and  when  he  made  the  proof  and  received  his  final  certifi- 
cate, he  had  performed  his  part  of  the  contract  between  himself  and 
the  government,  relating  to  the  land  for  which  he  made  entry.  He 
could  then  remain  upon,  or  remove  from  it,  as  he  saw  fit,  or  he  might 
sell  or  dispose  of  the  same,  if  so  inclined. 

After  issuing  to  Shill  a  final  certificate  for  the  south-west  quarter  of 
section  eighteen,  the  government  re-surveyed  the  township,  and  took 
twenty-three  acres  from  the  south-west,  and  put  them  in  the  south-east 
quarter  section.  Upon  these  twenty-three  acres  were  about  one  thou- 
sand dollars  worth  of  buildings  and  improvements  of  Shill.  The  build- 
ings were  quite  extensive,  but  were  mostly  of  sod,  and  could  not  be 
moved,  neither  could  his  wells,  of  which  he  had  two,  some  thirty  odd 
feet  in  depth,  properly  stoned  up. 

He  testified  that  he  had  no  desire  for  any  land,  except  that  which  he 
supposed  he  had  in  his  homestead,  and  that  he  never  should  have 
sought  to  acquire  title  to  the  south-east  quarter  of  the  section,  had  not 
the  new  survey  placed  his  buildings  and  imj^rovementa  therein.  He 
then  found  that  he  could  procure  the  relinquishment  of  the  entry  of 
Tall  for  that  quarter  section  much  cheaper  that  he  could  tear  down  his 
buildings  which  were  thereon,  and  reconstruct  them  on  the  south-west 
quarter  of  the  section,  and  he  therefore  took  that  course,  and  paid  Tall 
(400  for  his  relinquishment,  and  made  pre-emption  filing  as  stated. 
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Section  2260  of  the  Bevised  Statutes  provides  what  persons  shall  not 
acquire  or  enjoy  the  right  of  pre-emption^  and  the  second  division  of 
said  section  reads  as  follows: 

Second.  No  penon  who  quits  or  abandons  his  residence  on  his  own  land  to  reside 
on  the  public  land  in  the  same  state  or  territory. 

The  first  and  most  important  question  to  be  determined  in  this  case 
is:  Was  Shill  within  this  inhibition!  Did  he  quit  or  abandon  his  resi- 
dence on  his  own  land  to  reside  on  the  public  land!  He  established  his 
residence  on  the  public  lands  in  1877.  During  the  first  half  of  the  year 
1884,  certain  land  which  was  public  in  1877,  became  his  own.  When  he 
made  pre  emption  filing  for  the  south-east  quarter  of  section  eighteen, 
he  did  not  quit  and  abandon  his  former  residence,  but  continued  to  re- 
side in  his  old  home,  without  any  quitting  or  abandonment.  Whatever 
moving  there  was  in  the  case  was  done  by  the  government,  and  not 
by  Shill.  Up  to  the  time  that  the  government  issued  pateut  for  the 
land,  it  could  haveraised  the  question  that  Shill  had  never  resided  upon 
the  tract  for  which  patent  was  applied.  Previous  to  that  time  he  had 
made  the  proof  required,  without  fraud  or  falsehood  as  the  case  then 
stood,  and  when  patent  issued,  the  juiisdiction  of  this  Department  over 
the  land  ceased.  That  transaction  is  closed,  and  its  rights  and  wrongs 
cannot  be  adjusted  in  any  subsequent  dealings  between  the  parties.  A 
proceeding  may  be  instituted  to  set  a^ide  that  patent,  but  this  Depart- 
ment has  no  jurisdiction  in  cases  of  that  character,  which  must  be  deter- 
mined by  the  court  upon  their  own  merits. 

Had  Shill  purchased  his  homestead  from  a  private  individual,  and 
afterwards  found  that  he  was  residing  ux>on  public  land,  would  he  have 
been  inhibited  from  making  pre  emption  filing  for  the  land  upon  which 
he  resided  t  No  moving  would  have  been  required  to  make  him  a  resi- 
dent upon  the  land  for  which  he  filed,  and  it  could  not  be  claimed  that 
he  had  quit  or  abandoned  his  residence  on  his  own,  to  reside  upon  the 
public  land.  I  do  not  understand  that  the  inhibition  applies  to  land 
acquireil  under  the  homestead  act,  with  any  greater  force  than  to  land 
to  which  the  title  is  acquired  by  purchase  from  a  private  individual. 
Land  becomes  "  his  own,"  when  a  person  secures  title  thereto  by  a  deed 
from  his  neighbor,  or  by  a  patent  from  his  government,  and  he  cannot 
leave  his  residence  thereon,  to  reside  upon  the  public  land  in  the  same 
state  or  territory.  He  may,  however,  own  a  homestead  upon  which  he 
is  not  residing,  and  establish  his  residen(*e  upon  the  public  land. 

In  the  case  at  bar,  Shill  was  not  residing  upon  his  homestead  on  the 
29th  of  September,  1884.  '  He  therefore  did  not  then  remove  from  his 
own  laud  to  the  public  land.    He  possessed  the  qualifications  required  i; 

of  a  pre-emptor  by  section  2269  of  the  Revised  Statutes,  and  was  not 
included  in  the  inhibited  elapses  mentioned  in  section  2260. 

When  he  submitted  his  final  proof  Shill  tendered  the  two  hundred 

■ 

dollars  required,  in  payment  for  the  land,  and  he  renewed  the  tender  at  ' 

the  conclusion  of  the  evidence  in  the  case.    His  final  proof  also  shows  ' 
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a  very  thorough  compliance  with  the  requirements  of  the  pre-emption 
law,  in  the  matter  of  residence,  improvements  and  cultivation,  and  every 
act  of  his  in  connection  with  this  land  iB  characterized  by  the  utmost 
good  faith. 

The  evidence  in  the  case  would  Justify  a  conclusion  that  owing  to  the 
natural  growth  of  timber  upon  the  section,  the  land  in  question  is  not 
subject  to  entry  under  the  timber  culture  law.  That  question,  however, 
is  not  before  me  for  determination. 

There  is  no  dispute  as  to  the  facts  of  the  case  as  stated,  and  after 
carefully  considering  them,  my  conclusion  is  that  Shill  was  a  qualified 
pre  emptor  when  he  filed  his  declaratory  statement  for  the  land^  that 
his  final  proof  should  be  accepted,  and  that  his  administrator  should  be 
allowed  to  complete  the  entry,  by  making  payment  as  required  by  law. 
The  decision  appealed  from  is  therefore  reversed. 

This  conclusion  is  arrived  at  on  the  i>eculiar  facts  of  this  case,  brought 
about  by  the  action  of  the  government  in  changing  the  lines  of  survey, 
and  not  by  the  action  of  Shill,  and  the  judgment  is  limited  to  the  lacts 
in  this  record. 


PB3B«JEMPnON— SBCnON  SdBOy  REVISED  STATXTTXS. 

Mantle  v.  McQtteeny. 

A  contract  for  the  purohaae  of  land  does  not  bring  the  holder  within  the  inhibition 
of  section  2260  B.  S.,  where  the  title  to  said  land  is  not  in  the  vendor  named  in 
the  contract. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  March  29, 1892. 

I  have  considered  the  case  of  Joseph  H.  Mantle  v.  John  H.  Mc- 
Queeney,  on  appeal  by  the  former  from  your  decision  of  September  29, 
1890  dismissing  his  protest  and  accepting  the  final  proof  of  the  latter 
for  the  W  i  of  the  SE  i,  KB  J  of  the  8W  J,  and  SE  i  of  the  NW  J,  Sec. 
9,  T.  2  K.,  E.  7  W.,  Helena,  Montana,  land  district. 

Your  decision  states  the  record  and  testimony  fairly  and  substantially, 
and  upon  a  review  thereof  I  find  no  reason  for  disturbing  your  conclu- 
sions. 

Counsel  for  Mantle  insist  that  the  contract  between  McQueeney  and 
the  Korthem  Pacific  Bailroad  Company  for  the  purchase  of  section  5 
of  the  same  township  constitutes  him  the  proprietor  of  three  hundred 
and  twenty  acres  of  land,  and  that  he  cannot,  under  the  statute,  (Sec. 
2260  R.  S.)  pre-empt  the  land  in  controversy. 

McQueeney  says  he  has  a  contract  for  said  section  6.  It  is  not  offered 
in  evidence,  nor  are  its  terms  given  as  to  payment,  nor  what  payment 
has  been  made.  The  testimony  shows  that  he  was  to  fence  the  section 
when  directed  to  do  so  by  the  company,  and  being  so  dii'ected  he  had 
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fenced  it  and  liad  grazed  stock  on  it.  The  record  shows  that  the  title 
to  the  land  is  in  the  government;  that  the  land  is  covered  by  the  grant 
to  the  Northern  PaciHc  Bailroad  Company  in  its  indemnity  limits. 

McQaeeney  may  have  a  contract  enforcible  in  coart,  if  first  he  shall 
pay  for  the  land  according  to  the  terms  of  the  contract,  and  secondly 
the  railroad  company  obtains  title  from  the  government.  It  is  quite 
clear  that  he  is  not  the  present  owner  or  proprietor  of  the  said  section  5, 
nor  has  he  a  contract  that  can  be  at  present  enforced.  In  Washington 
et  al.  V.  Ogden  (4  IT.  S.,  542, 1  Black,  450),  this  question  was  discussed. 
Here  was  a  contract  to  sell  certain  land,  but  there  was  an  outstanding 
contract  with  another  party  for  the  sale  of  the  same  land.  This,  by  the 
terms  of  the  latter  contract,  was  to  be  surrendered  and  canceled,  then 
the  vendees  were  to  make  a  cash  payment,  receive  a  deed  and  secure 
deferred  payments  by  mortgage.  Suit  was  brought  by  the  vendor 
(Ogden)  on  the  controiCt  for  specific  performance.  The  declaration 
averred  that  the  outstanding  contract  had  been  surrendered  and  can- 
celed; that  plaintiffs  were  ready  and  willing  to  receive  the  money  and 
"to  deliver  to  the  defendants  a  deed  for  the  property."  The  court 
quotes  and  italicises  the  words  in  quotation  here,  and  says 

But  there  is  no  averment  in  the  naarr  that  the  plaintiff  had  a  good  and  sufficient 
title  free  from  aU  incumbrance;  which  he  was  ready  and  wiUing  to  convey.  .  .  . 
The  legal  effect  of  a  covenant  to  sell  is  that  the  land  shall  be  conveyed  by  a  deerl  from 
one  who  has  a  good  title,  oi  full  power  to  convey  a  good  title.  A  sale  ex  vi  termini  is 
a  transfer  of  property  from  one  man  to  another.  It  is  a  contract  to  pass  rights  of 
property  for  money.  .  .  .  This  defect  in  the  declaration  cannot  be  cored  by  the 
verdict;  etc. 

I  do  not  see  under  the  above  rulings  that  McQueeney  is  the  owner  of 
section  5.  He  may  be  obligated  to  fence  and  have  the  right  to  graze 
the  land,  and  may  pay  taxes  on  the  improvements,  but  he  could  not  com- 
pel the  railroad  to  specific  performance  as  it  has  not  title  as  yet,  nor 
could  the  road  compel  him  to  specific  performance,  as  it  could  not  offer 
a  title  that  is  <^  free  from  all  incumbrances."  He  merely  has  a  contract 
for  a  title  which,  if  all  conditions  shall  be  fulfilled,  as  between  the  rail- 
road company  and  the  government,  and  then  between  himself  and  the 
railroad  company,  will  entitle  him  to  become  the  ^^  proprietor  "  of  the 
land.  He  now  has  legal  occupancy  under  that  contract,  but  has  not 
dominion  of  the  land  to  do  with  it  as  he  pleases,  and  is  not  the  owner  or 
proprietor  of  it. 

The  judgment  appealed  from  is  therefore  afibmed 
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TIMBSB  CUX^TUBB  CONTEST-PREFBRBNCE  BIGHT  OF  BNTBT. 

BABBEB  V.  EOWLEY. 

An  application  to  make  tiiuber  onlture  entry  of  a  quarter  section,  filed  with  a  con- 
teBt,  precludes;  while  pending^  the  allowance  of  a  similar  application  filed  by  an- 
other for  a  different  tract  in  the  same  section. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office,  March  30 j  1892. 

On,  September  13,  1890,  you  canceled  the  timber-culture  entry  of 
Simon  Goodenougb,  for  the  SW.  i  of  Sec.  34,  T.  8  N.,  E.  11  W.,  Los 
Angeles  land  district,  California. 

The  entry  was  canceled  upon  the  contest  of  Charles  J.  Barber.  He 
was  duly  notified  of  <^e  cancellation,  and  within  tMrty  days  after- 
ward— ^to  wit,  on  October  21, 1890 — ^he  applied  to  enter  the  tract  by 
virtue  of  his  preference  right.  His  application  was  rejected  by  the 
local  officers,  because  one  Warren  B.  Eowley  had  previously — to  wit, 
on  October  9, 1890 — been  allowed  to  make  timber-culture  entry  of  the 
NW,  i  of  the  same  section. 

Your  decision  of  January  16, 1891,  holds  Rowley^s  entry  for  cancella- 
tion, in  view  of  the  prior  and  superior  right  of  Barber. 

Bowley  has  appealed  to  the  Department.  He  concedes  that  he  was 
precluded  from  making  entry  of  the  tract  contested  by  Barber,  but  con- 
tends there  is  no  law  or  rule  inhibiting  his  entry  of  any  other  tract.' 

Section  2  of  the  act  of  May  14,  1880  (21  Stat.,  140),  provides  that  any 
person  who  has  contested,  paid  the  land  office  fees,  and  procured  the 
cancellation  of  any  timber-culture  entry  shall  be  allowed  thirty  days 
from  notice  in  which  to  enter  the  tract. 

Section  1  of  the  timber-culture  act  (of  June  14, 1878,  20  Stat.,  113,) 
provides  that  no  more  than  one-quarter  of  a^y  section  shall  be  granted 
under  the  provisions  of  said  act. 

In  view  of  the  act  last  above  cited,  and  of  Barber's  application,  filed 
when  he  initiated  contest,  to  make  timber-culture  entry  of  the  tract — 
which  application  took  effect  as  of  the  date  when  filed  (Lamb  v»  Sher- 
man, 13  L.  D.,  289  5  Bludworth  v,  Augustin  et  al.,  ib.,  401) — Eowley's 
application  to  make  timber-culture  entry  of  any  portion  of  said  section 
ought  not  to  have  been  allowed.    Yoik  decision  is  affirmed. 
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LOCAL  OFFICE-SUSPENSION  OF  BUSINSSS-APPLIOATIOSr. 

Johnson  v.  Velta. 

The  Commissioner  of  the  General  Land  Office  may  direct  the  suspension  of  all  busi- 
ness at  a  local  office  that  requires  the  Joint  action  of  the  district  officers^  where 
•    the  illness  of  one  of  said  officers  renders  him  nnable  to  perform  the  duties  of  his 
office;-  and  no  rights  can  be  acquired  by  an  application  to  enter  offered  during 
such  period  of  suspension. 

First  Assistant  Secretary  Ofumdlsr  to  ike  Commissioner  of  the  General 

Land  Offloe,  March  30 j  1892. 

May  20, 1890,  your  predecessor  sent  the  following  telegram  to  the 
register  of  the  local  office  at  Fargo,  Korth  Dakota :  ^^  Keep  the  office 
open  for  information  only.  Transact  no  business  requiring  joint  action 
of  both  officers.^ 

This  order  was  due  to  the  sickness  of  the  receiver,  which  at  that  time 
rendered  him  incapable  of  attending  to  his  official  duties. 

Just  a  week  subsequent  to  the  date  of  this  order,  and  while  it  was  in 
force,  John  Johnson  applied  to  make  timber  culture  entry  for  the  SW. 
4  of  Sec.  12,  T.  131  N.,  E.  m  W.,  in  said  Fargo  district. 

On  the  same  day,  in  obedience  to  said  order,  the  register  returned  his 
application  without  action,  other  than  the  following  letter,  enclosed 
with  the  application  so  returned: 

I  return  herewith*  the  timber  culture  application  of  John  Johnson^  for  SW.  j-  Sec. 
12-131-56,  without  taking  any  action  thereon,  for  the  reason  that  owing  to  serious 
illness  of  the  receiver,  the  Hon.  Commissioner  has  directed  that  the  office  be  kept 
open  for  information  only,  and  that  no  business  be  transacted  requiring  Joint  action 
of  both  officers. 

This  letter  was  addressed  to  Skuse  and  Morrill,  attorneys  for  appli- 
cant. Some  time  after  this,  the  receiver  was  permanently  reheved 
from  duty,  and  a  successor  appointed,  and  on  July  29, 1890,  the  office 
was  again  regularly  opened  for  the  transaction  of  business.  At  nine 
o'clock  A.  M.,  of  that  day,  Ole  E.  Yelta  applied  to  make  timber  cul- 
ture entry  for  the  same  tract.  An  hour  and  fifty-fiye  minutes  later, 
Johnson  renewed  his  application  to  enter.  On  the  next  day,  the  local 
officers  allowed  the  entry  of  Yelta  and  rejected  that  of  Johnson. 

Johnson  appealed,  and  your  office,  by  decision  of  October  1, 1890, 
sustained  the  action  of  the  local  officers,  and  he  now  appeals  to  this 
Department. 

Your  decision  is  based  upon  the  case  of  Qraham  v.  Carpenter,  9  L. 
D.,  365. 

The  cases  are  not  parallel,  because  in  the  case  at  bar  both  offices 
were  filled,  while  in  the  Carpenter  case  the  office  of  receiver  was 
vacant,  and  so  the  register  could  not  be  considered  as  his  agent  in  the 
performance  of  the  duties  devolving  by  law  upon  his  associate  in  offlcei 
See  the  case  of  Paris  Meadows  et  aL,  9  L.  D.,  41« 
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This  case  must  therefore  be  decided  npon  principles  differing  in  some 
respects  from  those  governing  the  cases  above  cited. 

The  order  of  the  Gommissioner  to  the  register,  directing  him  to  sus- 
pend all  business  requiring  joint  action,  was  directly  within  the  au« 
thority  given  him  by  statute.  See  section  2478,  Kevised  Statutes.  This 
order  was  in  force  at  the  time  of  Johnson's  first  application,  and  the 
action  of  the  register  in  returning  the  same  was  entirely  proper.  He 
could  therefore  establish  no  rights  by  applying  to  make  entry  when 
entries  (which  required  the  joint  action  of  both  officers)  were  not 
allowed  to  be  made. 

In  fact,  the  allowance  of  this  entry  by  the  register  while  such  order 
was  in  force  would  have  conferred  no  rights  upon  the  applicant.  John 
Kii*patrick,  3  L.  D.,  238. 

It  follows  that  Johnson  lost  nothing  by  failing  to  appeal  from  the 
action  of  the  register  in  refusing  to  receive  and  note  upon  the  records 
his  first  application,  for  no  such  duty  devolved  upon  the  register,  be- 
cause all  business,  except  the  imparting  of  information,  was  inhibited 
by  the  order,  gupra^  of  your  office.  Pending  that  order,  no  entries  could 
be  allowed. 

When  the  office  was  opened  for  the  transaction  of  business,  Yelta 
was  the  first  to  apply  to  enter  this  land,  and  being  first  his  application 
was  properly  allowed. 

The  suspension  of  business  at  the  date  of  Johnson's  application  was 
very  unfortunate  for  him,  but  the  exigencies  of  the  public  service  can 
not  yield  to  the  convenience  of  individuals. 

Your  decision  is  affirmed. 


SCHOOL  LANI>-INDBMNmr-  CBRTTFICATIOK. 

ToNNBB  V.  O'Neill. 

A  school  indemnity  selection  of  land  subject  thereto,  according  to  the  official  sur- 
veys, approved  and  dnly  certified,  precludes  the  allowance  of  another  selection 
in  Men  thereof  nntil  such  certification  shaU  be  set  aside  by  proper  authority. 

First  Aasisia/nt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

La/nd  Office  April  i,  189J^. 

On  the  3d  of  January,  1889,  P.  H.  O'Keill  made  application  at  the 
local  land  office,  Los  Angeles,  California,  to  file  pre-emption  declaratory 
statement  for  the  SE.  J  of  Sec.  20,  T.  1  S.,  R.  7  W.,  8.  P.  M.,  which  was 
rejected  on  the  ground  that  the  tract  applied  for  was  covered  by  State 
lieu  selection  No.  854,  made  June  23, 1884,  to  supply  deficiency  in  school 
lands  in  Sec.  16,  T.  1  N.,  E.  14  W. 

When  the  said  selection  came  before  you  for  consideration,  you  held 
it  for  cancellation,  on  the  ground  that  said  deficiency  had  been  pro- 
vided for  by  a  prior  selection  by  the  State,  which  had  been  duly  ap- 
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proved.  This  decision  was  made  by  yon  on  the  15th  of  April,  1890, 
and  an  appeal  was  taken  therefi*om. 

O'Neill  appealed  from  the  decision  of  the  local  officers,  r^ecting  his 
application  to  make  pre-emption  filing  for  the  land,  and  on  the  15th  of 
November,  1890,  you  decided  that  his  application  bein^  in  the  nature 
of  an  attack  upon  the  selection,  might  be  accepted,  subject  to  the  final 
aetion  upon  said  selection,  citing  the  case  of  Niven  v.  State  of  Califor- 
nia (6  L.  D.,  439),  in  support  of  your  conclusion.  An  appeal  was  also 
taken  from  this  decision,  and  each  of  said  appeals  are  now  before  me 
for  consideration. 

From  the  record  before  me  I  leaiii  that  on  the  3d  of  January,  1871,  the 
State  of  Galifomia  made  an  indemnity  selection  of  certain  lands  in  Sec 
7,  T.  5  S.,  E.  1  W.,  to  supply  the  deficiency  in  school  lauds  in  section 
sixteen,  already  mentioned.  This  selection  was  numbered  167,  and  was 
approved  January  23, 1875.  A  survey  made  subsequent  to  such  selec- 
tion and  approval  showed  that  the  lands  in  section  seven  were  em- 
braced in  the  Mexican  grant  San  Jacinto  Yiejo,  which  was  patented  on 
the  17th  of  January,  1880. 

The  survey  in  force  at  the  time  selection  No.  167  was  made  and  ap- 
proved, showed  the  land  included  therein  subject  to  such  selection,  and 
in  the  case  of  The  State  of  California  (7  L.  D.,  91)  it  was  held  that  «  a 
school  selection  of  land  subject  thereto  according  to  the  official  surveys, 
approved  and  duly  certified,  precludes  the  allowance  of  another  selec- 
tion in  lien  thereof,  until  such  certification  shall  be  set  aside  by  proper 
authority.'^ 

It  appears  that  the  proper  authorities  of  the  State  of  Galifomia,  on 
the  1st  of  July,  1889,  sold,  or  agreed  to  sell,  to  Jefferson  D.  Green  wade, 
the  land  in  question,  and  on  the  11th  of  that  month  he  sold  his  right, 
title  and  interest  therein  to  P.  0.  Tonner,  the  appellant  in  this  proceed- 
ing. These  facts  are  made  to  appear,  as  required  by  rule  102  Bules  of 
Practice,  and  hence  the  motion  of  O'Neill  to  dismiss  the  appeals  be- 
cause they  are  not  brought  by  the  State  of  California,  is  denied. 

Under  the  ruling  of  Secretary  Vilas,  in  the  case  of  the  State  of  Cali- 
fornia (7  L.  D«,  91),  that  a  second  lien  selection  cannot  be  allowed  until 
the  first  one  is  set  aside  by  proper  authority,  your  action  in  holding  the 
second  selection  for  cancellation  would  seem  to  be  justified.  You  re- 
fused to  approve  of  selection  No.  854,  to  supply  a  deficiency  already 
apparently  supplied  by  selection  No.  167,  which  latter  selection  had 
been  duly  approved.  So  fur  as  apx>ear8  by  the  case  as  presented,  that 
selection  has  nev^  been  set  aside  by  proper  authority,  nor  relinquished 
by  the  State.  Until  this  is  done,  a  second  selection  to  supply  the  defi- 
ciency covered  by  such  first  selection  cannot  be  allowed,  even  though 
such  first  selection  was  invalid.  By  its  approval  and  certification  of 
that  first  selection,  the  Department  exhausted  its  jurisdiction  over  the 
land  covered  thereby,  as  completely  as  though  it  had  transferred  the 
same  by  patent,  and  until  said  selection  is  canceled  or  set  aside  by 
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"  the  judgment  of  a  court  competent  to  try  the  question  of  title,'*  or  by 
the  voluntary  relinquishment  of  the  State,  a  second  selection  can  not 
be  approved.  This  is  the  doctrine  of  the  case  of  Hendy  et  al.  v,  Oomp- 
ton  et  al.  (9  L.  D.,  106). 

In  the  present  state  of  the  case  I  do  not  find  that  the  confirmatory 
provisions  of  the  act  of  March  1, 1877  (19  Stat.,  267),  relating  to  indem- 
nity school  selections  in  the  State  of  California,  afford  Tonner  any  re- 
lief, and  I  am  of  the  opinion  that  the  application  of  O'Neill  to  make 
pre-emption  filing  for  the  land,  although  improperly  allowed,  should  be 
l)ermitted  to  remain  of  record,  but  stand  suspended  until  the  right  of 
the  State  to  make  such  second  selection  is  finally  adjudicated.  Said 
selection  should  not,  however,  be  canceled  without  first  giving  the 
proper  parties  notice  of  the  contemplated  action  and  an  opportunity  to 
be  heard  in  support  of  the  validity  thereof.  You  will  therefore  give 
said  parties  notice  that  they  will  be  allowed  ninety  days  from  notice 
hereof  within  which  to  show  cause  why  said  selection  should  not  be 
canceled,  and  will  thereafter  take  such  steps  as  may  be  proper  and  nec- 
essary to  a  final  adjudication  of  the  rights  of  the  respective  claimants. 

The  decision  of  your  office  is  accordingly  modified. 


CONTEST— PBOOF  OF  aBBTICE—NOTICE  OF  DECISION. 

Johnson  v.  Still. 

Failure  to  receive  noiioe  of  a  deelsion  will  not  warrant  the  re-instatement  of  a  oon- 
teat,  in  the  presence  of  an  intervening  adverse  right,  when  such  failure  is  due  to 
the  contestant's  negligence. 

It  is  the  duty  of  the  contestant  to  see  that  due  proof  of  service  of  notice  is  filed  in  the 
local  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  i,  189^. 

On  July  28, 1886,  Eddie  Johnson  filed  an  affidavit  of  contest  against 
the  timber-culture  entry  of  Edward  E.  Still  for  the  NE.  J  of  Sec.  33,  T. 
25,  B.  48  W.,  Chadron,  Nebraska,  ux)ou  which  a  hearing  was  ordered, 
and  the  testimony  was  directed  to  be  taken  before  a  notary  public. 

The  contestant  appeared  and  submitted  testimony,  but  the  defendant 
£siiled  to  apx>ear. 

When  the  testimony  was  received  by  the  local  officers,  they  dismissed 
the  contest,  because  there  was  no  proof  of  service,  either  personally  or 
by  publication. 

Notice  of  this  decision  was  addressed  the  contestant  at  the  post- 
office  given  in  his  affidavit. 

No  appciil  was  taken  by  him,  but  the  record  was  transmitted  to  your 

office,  and  it  appearing  that  the  testimony  set  forth  in  the  record  sus- 
tained the  charge  set  out  in  the  complaint,  you  returned  it  to  the  local 
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officers,  with  direction  that  he  be  advised  that  he  will  be  allowed  to 
take  oat  a  new  summons,  and  proceed  with  the  case  in  accordance  with 
the  rules  of  practice. 

Ko  action  was  taken  by  him  under  this  order,  and  on  March  1, 1889, 
you  dismissed  the  contest  and  closed  the  case. 

On  February  14, 1890,  Johnson  filed  an  application  to  have  his  con- 
test re- instated,  alle^ng  that  he  never  had  any  notice  of  the  decision  of 
the  local  officers  dismissing  his  contest;  that  at  the  date  of  the  contest 
he  was  living  at  Hemingford,  Nebraska,  but,  before  th^  decision  of  the 
local  officers,  he  had  moved  to  Johnston,  Nebraska,  where  his  mother 
lived,  to  which  point  he  instructed  the  postmaster  ^at  Hemingford  to 
forward  his  mail;  that  in  answer  to  a  third  letter  of  inquiry,  addressed 
to  the  register  and  receiver,  he  learned  that  the  contest  had  been  dis- 
missed. He  states  that  he  did  not  fiirnish  the  proof  of  service,  for  the 
reason  that  it  was  customary  for  the  publishers  to  forward  proof  of  pub- 
lication to  the  land  office,  and  he  should  not  suffer  for  the  fault  of  the 
publishers. 

It  fhrther  appears  that  since  the  dismissal  of  said  contest,  the  entry 
has  been  contested  by  another  party,  the  entry  canceled,  and  the  land 
has  been  again  entered. 

You  refused  to  re-instate  said  contest,  and  from  your  decision  John- 
son appealed. 

I  see  no  error  in  your  action.  The  failure  of  the  contestant  to  receive 
notice  of  the  ruling  of  the  local  officers  was  due  wholly  to  his  negligence 
in  failing  to  notify  them  of  his  change  of  post-office  address.  A  notifi- 
cation to  the  postmaster  at  Hemingford  to  forward  his  mail  to  Johnston 
was  not  sufficient  to  relieve  him  of  the  consequences  of  his  failure  to 
receive  the  notice. 

Granting  that  the  publishers  should  have  furnished  the  evidence  of 
publication  of  notice,  yet  it  was  the  duty  of  the  contestant  to  see  that 
proof  of  such  service  was  on  file,  which  must  consist  of  a  copy  of  the 
advertisement  and  the  affidavit  of  the  publisher  or  foreman  attached 
thereto,  showing  that  the  notice  was  successively  inserted  the  requisite 
number  of  times  and  the  dates  thereof  before  he  proceeded  with  the 
trial  of  the  case. 

Besides,  it  is  not  shown,  in  the  manner  required  by  the  rules,  that 
service  by  publication  was  properly  made.  The  only  evidence  of  serv- 
ice being  the  statement  of  contestant  in  his  affidavit,  and  motion  to  re- 
instate, that  he  did  make  such  service. 

The  applicant,  in  my  judgment,  shows  no  sufficient  ground  why  the 
contest  should  be  re-instated  in  the  presence  of  an  adverse  claim. 
Smith  V.  Fitts,  13  L.  D.,  670.    Your  decision  is  therefore  affirmed. 
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RAIIiBOiLD  BIGHT  OF  WAT^i^CT  OF  MABCH  8,  187IS. 

Seaboabb  Bau^way  Go. 

A  railway  compasy  that  doea  not  appear  to  be  organised  aa  a  oommon  carrier  for  the 
benefit  of  the  general  xmblic,  with  the  accessories  of  jraywenger  and  freight  facili-* 
ties,  is  not  entitled  to  the  privileges  of  the  right  of  way  act. 

Seeretary  Noble  to  the  Commissioner  of  the  General  Lcmd  Office^  April  ly 

1892. 

I  have  your  letter  of  the  9th  ultimo  submitting  a  certified  copy  of 
the  articles  of  incorporation  and  the  dae  proofe  of  the  organization  of 
the  Seaboard  Eailway  Company  of  Alabama;  also  two  maps  sliowing 
sections  of  the  definitely  located  line  of  the  company's  road,  for  dis- 
tances of  18.7  miles  and  17.3,  miles  resx>ectiyely,  and  filed  under  the 
provisions  of  the  right  of  way  act  of  March  3, 1875  (18  Stat.,  482). 

Your  recommendation  is  that  the  papers  be  not  accepted  and  the 
maps  not  approved.  They  are  therefore  accordingly  herewith  returned 
without  acceptance  or  approval 

It  is  gathered  from  your  letter  that  this  is  a  narrow  gauge  road 
owned  and  operated  by  the  Seaboard  Manufacturing  Company  which 
conducts  extensive  lumbering  operations  in  the  timber  regions  of  Ala- 
bama, that  Special  Agent  Mayfield,  of  your  of&ce,  has  submitted  sev- 
eral reports  charging  these  companies  with  timber  trespasses  and  that 
tiiis  attempt  to  secure  the  benefits  of  the  provisions  of  the  right  of 
way  act  appears  to  be  for  the  purpose  of  continuing  the  ox)erations  of 
these  corporations  under  the  fancied  protection  of  law. 

The  maps  show  that  the  company  proposes  to  operate  nineteen  spur 
lines  which  aggregate  a  much  greater  length  than  the  main  line  of  road. 

From  a  consideration  of  the  matter  as  presented  I  am  not  convinced 
that  this  company  is  one  that  is  contemplated  by  the  right  of  way  act. 
It  does  not  appear  to  have  been  organized  as  a  common  carrier  for  the 
benefit  of  the  general  public  with  the  accessories  of  passenger  and 
freight  facilities,  but  for  the  personal  benefit  of  interested  parties. 
Fnder  these  circumstances  your  recommendation  was  eminently  proper. 


BAIIiBOAI)  GRA2^— BECIiABATION  OF  FORFEITUBB. 

Nbw  Orleans  Paotpio  By.  Co. 

« 

A  forfeiture  of  a  railroad  grant,  for  breach  of  condition  subsequent,  may  be  declared 
JudiciaUy,  in  a  proceeding  duly  authorized,  or  by  a  direct  assertion  of  ownership 
by  an  act  of  Congress. 

Ihe  lands  granted  and  certified  in  aid  of  the  New  Orleans  and  Opelousas  road  under 
the  act  of  June  3, 1S56,  and  embraced  within  the  act  of  forfeiture  declared  by. 
Congress  July  14, 1870,  were  by  said  act  restored  to  the  public  domain,  and  the 
certifications  thereof  were  annulled  and  vacated  thereby;  and  the  lands  so  re- 
leased being  public  lands,  at  the  date  the  grant  to  the  New  Orleans  Pacific  be- 
came effective,  passed  thereunder  to  said  company. 

IThe  case  of  Horace  B.  Bogers  et  ah,  10  L.  D.,  29,  overruled* 
14661— VOL  14 ^21 
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Secretary  Tfoble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

2^  1892. 

'  I  have  considered  the  appeal  of  the  New  Orleans  Padflc  Railway 
Company  from  the  decision  of  yonr  office,  dated  October  9, 1891,  reject- 
ing its  claim  under  the  act  of  Congress,  approved  February  8, 1887  (24 
Stat.,  391),  for  a  large  amount  of  land,  and  holding  for  cancellation  the 
lists  of  selections  filed  by  said  company  for  the  same,  for  the  reason 
that  at  the  date  of  the  definite  location  of  said  company's  road  the  title 
of  said  lands  vested  in  the  State  of  Louisiana,  which  served  to  except 
them  from  the  operation  of  the  grant  to  said  company. 

In  its  appeal  the  company  alleges  error — <'  In  holding  that  title  to 
said  tract  was  vested  in  the  State  of  Louisiana  at  the  date  of  definite 
location;  which  served  to  except  said  tracts  from  the  company's  grant.^ 
At  the  request  of  the  company  an  oral  hearing  was  had,  and  the  argu- 
ments then  made  by  the  counsel  for  the  company,  together  with  their 
elaborate  printed  briefs,  have  received  very  carefril  and  patient  consid- 
eration. The  record  facts,  so  far  as  necessary  to  the  decision  of  this 
case,  are  as  follows: 

The  act  of  Congress  approved  June  3, 1856  (11  Stat.,  18),  made  a 
present  grant  of  lands  to  said  State  for  the  purx)Ose  of  constructing  a 
railroad  {inter  alia)  from  ^<New  Orleans  by  Opelousas  to  the  State  of 
Texas,"  known  as  the  Few  Orleans,  Opelousas  and  Great  Western 
Bailroad.  Section  four  of  said  act  prescribes  the  manner  of  the  dis- 
I)osition  of  the  granted  lands,  and  provides  that  ^^if  said  roads  are  not 
completed  within  ten  years,  no  further  sale  shall  be  made,  and  the  lands 
unsold  shall  revert  to  the  United  States." 

It  appears  that  said  grant  was  adjusted  in  1859,  and  719,193  75-lOOth 
acres  were  certified  to  said  State,  embracing  lands  within  both  the 
primary  and  the  secondary  limits.  Only  eighty  miles  of  the  road  were 
constructed,  and  the  forfeiting  act  of  July  14, 1870  (16  Stat,  277),  was 
passed,  which  declared, — 

.  That  aU  the  laBds  which  were  gianted  by  Congrees,  in  the  year  eighteen  hundred 
and  fifty-six,  to  the  State  of  Louisiana,  to  aid  in  the  constmction  of  the  New  Orleans, 
Opelousas  and  Great  Western  Railroad,  and  which  haye  not  been  lawfuUy  disposed 
of  by  the  said  State  under  said  grant,  which  has  expired  by  limitation,  or  by  act  of 
Congress  since  the  original  grant,  are  hereby  declared  forfeited  to  the  United  States, 
and  these  lands  shaU  hereafter  be  disposed  of  as  other  public  lands  of  the  United 
States. 

By  section  22  of  the  act  of  Congress  approved  March  3, 1871  (16  Stat., 
573-579),  it  was  provided, — 

That  the  New  Orleans,  Baton  Rouge,  and  Vicksburg  Railroad  Company,  chartered 
by  the  State  of  Louisiana,  shaU  have  tiie  right  to  connect  by  the  most  eligible  ronte 
to  be  selected  by  said  company  with  the  Texas  Pacific  railroad  at  its  eastern  terminus, 
and  shall  have  the  right  of  way  through  the  public  land  to  the  same  extent  granted 
hereby  to  the  said  Texas  Pacific  Railroad  Company;  and  in  aid  of  its  constmction 
from  New  Orleans  to  Baton  Rouge,  thence  by  the  way  of  Alexandria,  in  said  State, 
to  connect  with  the  said  Texas  Pacific  Railroad  Company  at  its  eastern  terminus, 
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there  is  hereby  granted  to  said  oompany,  its  successors  and  assigns,  the  same  number 
•of  alternate  sections  of  public  lands  per  mile,  in  the  State  of  Louisiana,  as  are  by 
this  act  granted  in  the  State  of  California,  to  said  Texas  Pacific  Railroad  Company; 
■and  said  lands  shall  be  withdrawn  from  market,  selected,  and  patents  issued  there* 
for,  and  opened  for  settlement  and  pre-emption,  upon  the  same  terms  and  in  the 
•same  manner  and  time  as  is  provided  for  and  required  ftrom  said  Texas  Pacific  Rail- 
Toad  Company,  within  said  State  of  California:  Provided,  That  said  company  shall 
complete  the  whole  of  said  road  within  five  years  from  the  passage  of  this  act. 

By  section  one  of  the  act  of  Congress  approved  February  8, 1887  (24 
Stat.,391),  thelandsgranted  tothe  New  Orleans,  Baton  EougeandVicks- 
burg  Railroad  Company  by  said  act  of  March  3, 1871,  were  forfeited  to 
the  TJnited  States  and  restored  to  the  public  domain — 

In  all  that  part  of  said  grant  which  is  situate  on  the  east  side  of  the  Mississippi 
Kiver,  and  also  in  aU  that  part  of  said  grant  on  the  west  of  the  Mississippi  River 
which  is  opposite  to  and  coterminous  with  the  part  of  the  New  Orleans  Pacific  Rail- 
road Company,  which  was  completed  on  the  fifth  day  of  January,  eighteen  hundred 
and  eighty-one. 

By  section  two  of  said  act  it  was  provided  that  the  title  of  the  United 
States  to  the  lands  granted  to  the  New  Orleans,  Baton  Bouge  and 
Vicksburg  Kailroad  Company,  by  said  act  of  1871, — 

not  herein  declared  forfeited  is  relinquished,  granted,  conyeyed  and  confirmed  to  the 
'Sew  Orleans  Pacific  Railroad  Company,  as  the  assignee  of  the  New  Orleans,  Baton 
Rouge  and  Vicksburg  Railroad  Company,  said  lands  to  be  located  in  accordance  with 
the  map  filed  by  said  New  Orleans  and  Pacific  Railway  Company  in  the  Department 
of  the  Interior  October  27, 1881,  and  November  17, 1882,  which  indicftte  the  definite 
location  of  said  road. 

On  February  24, 1888,  the  Governor  of  said  State,  in  compliance  with 
the  request  of  the  Commissioner  of  the  General  Land  OfiBice,  made  a 
reconyeyance  of  the  lands  in  question,  with  others,  to  the  United 
States.  You  state  that  said  lands  are  within  the  primary  limits  of  said 
:gxant  of  1871,  and  that  some  of  them  were  selected  by  the  New  Orleans 
Pacific  BaUway  Company  on  Kovember  13, 1883,  and  the  remainder  on 
December  28,  same  year,  under  the  provisions  of  said  act  of  March  3, 
1871. 

In  order  to  determine  the  question  whether  said  lands  passed  to  said 
New  Orleans  Pacific  Bailway  Company,  it  will  be  necessary  to  ascer- 
tahi  their  status  at  the  date  of  the  definite  location  of  the  road  when 
the  company's  grant  became  effective. 

There  appear  to  be  no  conflicting  claims  of  settlers,  and  the  question 
arises  did  the  certification  of  said  lands  to  the  State,  under  said  grant 
•of  1856,  except  the  same  fh>m  the  grant  to  the  company,  under  said 
acts  of  1871  and  1887,  or  did  said  act  of  forfeiture  operate  to  vacate  said 
certification  and  revest  the  title  in  the  United  States. 

The  grant  to  the  New  Orleans,  Baton  Bouge  and  Vicksburg  Bailroad 
Company^  its  successors  and  assigns,  by  said  section  22,  was  of  the 
same  number  of  alternate  sections  of  pubUc  lands  per  mile  in  said  State 
as  were  granted  by  the  same  act  in  the  State  of  California  to  the  Texas 
Padflo  Bailroad  Company.    The  amount  of  land  granted  to  the  last 
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named  company  in  California,  by  section  9  of  said  act  of  1871,  was  ten 
alternate  odd  numbered  sections  of  land  per  mile,  not  mineral,  ^<  on 
each  side  of  said  railroad  in  California,  where  the  same  shall  not  have* 
been  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
to  which  a  pre-emption  or  homestead  claim  may  not  have  attached  at 
the  time  the  line  of  said  road  is  definitely  fixed.'^ 

The  unifonn  construction  of  public  grants  in  this  country  from  its- 
earliest  history  is  that  the  grant  must  be  construed  most  strongly 
against  the  grantee;  that  railroad  grants  are  laws  as  well  as  convey* 
ances,  and  must  be  executed  in  accordance  with  the  intention  of  Con- 
gress. The  Dubuque  and  Pacific  B.  B.  Co.  v.  Litchfield  (23  Howard,, 
66-88);  Leavenworth  etc.  B.  B.  Co.  v.  United  States  (92  TJ.  8.,  733-747); 
Missouri  etc.  By.  Co.  v.  Kansas  Pacific  By.  Co.  (97  XT.  S.,  491-497)  f 
HaU  V.  Bussell  (101  TJ.  S.,  503-509). 

In  the  case  of  Schulenberg  v.  Harriman  (21  Wallace,  44),  the  supreme 
court  considered  a  railroad  grant  made  to  the  State  of  Wisconsin  upon, 
the  same  day,  and  upon  almost  the  identical  conditions  as  prescribed 
in  said  act  of  1856,  and  it  was  said  (page  60), — 

That  the  act  of  Congress  of  June  3, 1856,  passed  a  present  interest  in  the  lands- 
designated  there  can  he  no  douht.  The  language  used  imports  a  present  grant  and 
admits  of  no  other  meaning.  The  language  of  the  first  section  is  '  that  there  be^ 
and  is  hereby,  granted  to  the  State  of  Wisconsin '  the  lands  specified.  The  third 
section  declares  '  that  the  said  lands  hereby  granted  to  said  State  shall  be  subject  to- 
the  disposal  of  iihe  legislature  thereof ;  and  the  fourth  section  provides  in  what- 
manner  sales  shall  be  made,  and  the  lands  unsold  '  shall  revert  to  the  United  States.*^ 
The  power  of  disposal,  and  the  provision  for  the  lands  reverting,  both  imply  what 
the  first  section  in  terms  declares,  that  a  grant  is  made,  that  is,  that  the  title  is 
transferred  to  the  State. 

The  court  also  said  (page  63), — 

And  it  is  settled  law  that  no  one  can  take  advantage  of  the  non-performance  of  a^ 
condition  subsequent  annexed  to  an  estate  is  fee,  but  the  grantor  or  his  heirs,  or  the- 
successors  of  the  grantor,  if  the  grant  proceed  from  an  artificial  person;  and  if  they 
do  not  see  fit  to  assert  their  right  to  enforce  a  forfeiture  on  that  ground  the  title  re- 
mains unimpaired  in  the  grantee. 

The  court  further  indicated  the  manner  in  which  the  grantor  may 
assert  his  right  of  re-entry  on  account  of  a  breach  of  the  conditiont 
subsequent,  so  as  to  restore  the  estate  as  if  it  had  never  been  grMited. 

At  common  law,  an  actual  entry  for  breach  of  condition  by  the 
grantor,  or  his  heirs,  must  be  made  in  order  to  revest  the  estate  in  the- 
grantor,  and  when  such  entry  is  made  he  ^'  becomes  seized  of  his  first 
estate  and  he  avoids  of  course  all  intermediate  charges  and  incum- 
brances/' Shep.  Touchstone,  Vol.  1,  pp.  121, 155;  4  Rentes  Gomm.,  126f 
3  Black.  Comm.,  174. 

This  rule  was  not  applicable  to  the  King  for  his  right  was  determined 
by  an  "  inquest  of  oflBice,^  which  was  "  an  inquiry  n^ade  by  the  King^ 
(or  Queen's  officer),  his  sheriff,  coroner,  or  escheator,  virtute  officii^  or 
by  writ  sent  to  them  for  that  purpose,  or  by  commifisioners  esi>ecially 
appointed,  concerning  any  matter  that  entitles  the  King  to  the  posses* 
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«ion  of  lands  or  tenements,  goods  or  chattels.^'  Wharton's  Law  Dic- 
tionary, p.  493, 

If  the  inquiry  relative  to  real  property  is  found  in  favor  of  the  King, 
it  operates  to  place  him  in  immediate  possession  without  any  actual 
-entry;  provided,  however,  "a  subject  in  a  like  case  would  have  had  a 
Tight  to  enter.''    3  Black.  Comm.,  260;  4  Kent's  Comm.,  427.     . 

But  we  are  not  confined  to  the  rules  of  the  common  law  to  determine 
the  mode  or  manner  in  which  the  government  may  assert  its  right  to 
the  lands  granted,  upon  the  breach  of  the  condition  annexed  to  the 
^ant.  It  has  been  repeatedly  held  by  the  courts  that  the  forfeiture 
may  be  judicially  declared  in  a  proceeding  duly  authorized,  or  by  a 
direct  assertion  of  ownership  by  an  act  of  Congress. 

Congress  has  the  power  of  disposition  of  the  public  lands  of  the 
United  States.  Articles  IV,  section  3,  clause  2,  Constitution  of  the 
United  States. 

In  the  case  of  the  United  States  v.  Eepentigny  (5  Wallace,  211-268), 
the  supreme  court  said, — 

The  mode  of  asfierting  (a  forfeiture)  or  of  assnming  the  forfeited  grant,  is  subject 
to  the  legislative  authority  of  the  goYermnent.  It  may  be  after  judicial  investiga- 
tion, or  by  taking  possession  directly  under  the  authority  of  the  government  -with- 
•out  these  preliminary  proceedings. 

•citing  Smith  v,  Maryland  (6  Cranch.,  286),  and  Fairfax  v.  Hunter  (7 
€ranch.,  603, 622, 631). 

This  doctrine  was  reasserted  in  the  case  of  Schulenburg  v.  Harriman 
{stipra),  in  which  the  court  said, — 

In  what  manner  the  reserved  right  of  the  grantor  for  breach  of  the  condition  must 
'be  asserted  so  as  to  restore  the  estate,  depends  upon  the  character  of  the  grant.  If 
it  be  a  private  grant,  that  right  must  be  asserted  by  entry  or  its  equivalent.  If  the 
grant  be  a  pnblic  one,  it  must  be  asserted  by  judicial  proceedings  authorized  by  law, 
the  equivalent  of  an  inquest  of  office  at  common  law,  finding  the  fact  of  forfeiture 
and  adjudging  the  restoration  of  the  estate  on  that  ground,  or  there  must  be  some 
legislative  assertion  of  ownership  of  the  property  for  breach  of  the  condition,  such 
418  an  act  directing  the  possession  and  appropriation  of  the  property^  or  that  it  be 
offered  for  sale  or  settlement. 

The  same  principle  has  been  repeatedly  announced  by  the  court  in 
the  following  cases:  Fams worth,  et.  al.  v,  Minnesota  and  Pacific  B.  E. 
Co.  (92  U.  S.,  49) ;  McMickin  v.  United  States  (97  U.  S.,  204-218) ;  Van 
Wyck  V.  Knevals  (106  U.  S.,  360) ;  St.  Louis  etc.  Ey.  Co.  v.  McCee 
{115  XT.  S.,  469) ;  New  Orleans  Pacific  Ey.  Co.  v.  United  States  (124  U. 
S.,  124-129)  5  Bybee  v.  Oregon  &  California  E.  E.  Co.  (139  U.  S.,  663, 
675). 

Keeping  in  mind  the  fact  that  in  the  construction  of  the  laws  of  Con- 
gress, the  rules  of  the  common  law  should  be  followed  (1  Story  Comm. 
on  Con.,  Sec.  158,  note);  (1  Kent's  Comm.,  336-^41);  Eice  i?.  The  Min- 
nesota &  Northwestern  E.  E.  Co.  (1  Black,  502-507),  we  can  easily  de- 
termine the  effect  to  be  given  to  said  forfeiting  act  of  1870.  The  act 
expressly  declares  that  all  the  lands  granted  to  aid  in  the  constructioa 
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of  the  ISTew  Orleans,  Opelousas  and  Great  Western  Eailroad,  which 
had  not  been  lawfully  disposed  of  by  the  State  under  the  grant  which 
had  expired  by  limitation,  or  which  had  not  been  disposed  of  by  some- 
act  of  Congress  subsequent  to  the  grant,  "  are  hereby  declared  forfeited 
to  the  United  States,  and  these  lands  shall  hereafter  be  disposed  of  a» 
other  public  lands  of  the  TTnited  States."  There  can  be  no  question 
but  that  Congress  intended  to  forfeit  to  the  United  States  and  resume 
possession  of  the  uneai^ied  lands  and  those  not  lawfully  disposed  of  by 
the  State  of  Louisiana  under  said  act  of  1856,  and  that  thereafter  such 
lands  should  be  disposed  of  as  other  public  lands  of  the  United  States.. 
Indeed,  the  language  is  so  plain  and  free  from  ambiguity  as  to  admit 
of  no  doubt  as  to  the  intention  of  Congress. 

In  the  case  of  United  States  v.  Fisher  (2  Cranch,  368-^6),  Mr.  Chiet 
Justice  Marshall  said,  '^  Where  the  intent  is  plain,  nothing  is  left  to- 
construction.  Where  the  mind  labors  to  discover  the  design  of  the 
legislature,  it  seizes  everything  from  which  aid  can  be  derived."  Dog- 
gett  V.  Kailroad  Company  (99  U.  S.,  72-78). 

It  is  true  that  prior  to  the  date  of  said  forfeiting  act,  lists  of  the 
lands  iifuring  to  the  State  under  said  grant  had  been  certified  by  this- 
Department  in  accordance  with  the  custom  then  prevailing.  But  such 
certification  could  not  add  to  or  detract  from  the  title  vested  in  the 
State  by  said  granting  act.  Mr.  Attorney  General  Black  was  of  the 
opinion  that  a  similar  act  of  Congress,  granting  certain  lands  to  the 
States  of  Missouri  and  Arkansas,  vested  in  those  States  '^  all  the  estate 
which  the  United  States  had  in  the  subject  matter  of  the  grant,  except 
what  is  expressly  excepted'' — citing  United  States  v.  Percheman  (7 
Peters,  51)  j  Mitchell  v.  United  States  (9  Peters,  711);  United  States  v» 
Brooks  (10  toward,  442) ;  Lessieur  v.  Price  (12  Howard,  59) ;  Ladiga 
t?.  Eoland  (2  Howard,  581);  Grodfrey  v.  Beardsley  (2  McLean,  412).  He 
also  declared  that  the  act  of  Congress  approved  August  3, 1854  (10  Stat.^ 
346),  now  embodied  in  section  2449,  Eevised  Statutes  of  the  United 
States,  applied  "  to  legislative  grants  where  the  law  does  not  convey  the 
fee  simple  title,  or  require  patents  to  be  issued  for  the  lands.  The  Mis- 
souri and  Arkansas  grants  are  not  of  that  kind."  He  also  added  that 
when  the  road  was  definitely  located,  the  title  to  each  particular  parcel 
**  will  be  as  complete  as  if  it  had  been  granted  by  name,  number  or  de 
ficription;"  that  there  was  no  objection  to  furnishing  lists  of  lands 
inuring  to  the  grantee  to  any  person  who  desires  to  make  a  proper  use 
of  them  by  the  Commissioner  of  the  General  Land  OflSce,  just  as  he 
would  give  other  information  from  the  jecords  of  his  office,  but  "such 
lists  can  have  no  influence  on  the  title  of  the  States,"  (9  Op.,  41). 

This  view  was  also  held  by  Solicitor-General  Phillipps,  and  approved 
by  Attorney  General  Williams,  concerning  the  grant  by  act  of  Congress 
approved  May  17, 1856  (11  Stat.,  15, 16)  to  the  State  of  Alabama.  (See 
14  Op.,  615-623). 

But,  in  my  judgment,  it  is  not  necessary  to  decide  whether  said  cer- 
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tificates  '^sliall  be  regarded  as  conveying  the  fee  simple  of  all  the  lands 
embraced  in  such  lists,"  for  if,  as  declared  in  St.  Louis,  etc.  Ey.  Go.  v. 
McGee  {supra)j  the  forfeiting  act  ^^  is  to  take  the  place  of  a  suit  by  the 
United  States  to  enforce  a  forfeiture,"  and  when  such  is  the  object  of 
the  act  beyond  question,  it  must  be  held  to  be  as  effective  in  revesting 
the  title  in  the  United  States  as  if  a  judgment  or  forfeiture  to  the  same 
effect  had  been  duly  rendered  in  the  proper  judicial  tribunal. 

In  the  case  of  Wisconsin  E.  E.  Co.  v.  Price  County  (133  U.  S.,  496- 
610),  the  supreme  court  said  that  the  road  having  been  built,  as  re- 
quired by  law,  it  had  an  absolute  right  or  title  to  the  lands  granted,  and 
it  matters  not  which  term  is  used;  that, 

The  subsequent  issue  of  the  patents  by  the  United  States  was  not  essential  to  the 
xlght  of  the  company  to  those  parcels,  although  in  many  respects  they  would  have 
been  of  great  seirioe  to  it.  They  would  have  senred  to  identify  the  lands  as  coter* 
minous  with  the  road  completed;  they  would  have  been  evidence  that  the  grantee 
had  complied  with  the- conditions  of  the  grant,  and  to  that  extent  that  the  grant  was 
relieved  of  possibility  of  forfeiture  for  breach  of  them ;  they  would  have  obviated 
the  necessity  of  any  other  evidence  of  the  grantee's  right  to  the  lands;  and  they 
would  have  been  evidence  that  the  lands  were  subject  to  the  disposal  of  the  railroad 
company  with  the  consent  of  the  government.  They  would  have  been  in  'these  res- 
pects deeds  of  further  assurance  of  the  patentee's  title,  and^  therefore,  a  source  of 
quiet  and  peace  to  it  in  its  possessions. 

It  must  be  remembered  that  the  absolute  right  of  disposal  of  all  of 
the  lands  granted  can  accrue  only  upon  the  building  of  the  road  by  the 
company  in  accordance  with  the  terms  of  the  granting  act,  and,  if  the 
load  is  not  built  as  required  by  law,  then  Congress  is  authorized  to  say 
in  what  manner  the  title  shall  be  revested  in  the  United  States.  Bail- 
road  Land  Co.  v.  Courtright  (21  Wallace,  310) ;  Billups  v.  Lindsey  (70 
Ala.,  521) ;  Alabama  and  Chattanooga  B.  B.  Co.  (8  L.  D.,  33-i37). 

This  being  so,  it  necessarily  follows  that  the  lands  embraced  within 
the  provisions  of  said  forfeiting  act  were  restored  to  the  public  domain, 
and,  in  the  language  of  the  act,  they  were  therafter  to  ^^  be  disposed  of 
as  other  public  lands  of  the  United  States."  Moreover,  this  view  seems 
to  have  been  acted  upon  by  the  Executive  Department,  for  under  the 
provisions  of  the  act  of  July  4, 1876  (19  Stat.,  73),  a  large  amount  of 
the  lands  certified  to  the  State  under  said  act  of  1856,  were  sold  at 
private  entry,  under  the  proclamations  of  the  President,  dated  Feb- 
ruary 20  and  May  8, 1879  (Nos.  847  and  852),  and  also  to  pre-emption 
settlers.  The  only  departmental  decision  contrary  to  the  view  herein 
expressed,  is  the  case  of  Horace  B.  Bogers,  et.  al.  (10  L.  D.,  29),  in 
which  it  was  held  that  the  lands  applied  for  <<  have  been  certified  to  the 
State  of  Michigan,''  for  the  benefit  of  the  Marquette,  Houghton  and 
Ontonagon  B.  B.  Company,  and,  although  Congress  by  act  of  March  2, 
1889  (25  Stat.,  1008),  had  forfeited  said  lands  and  ''  resumed  title  to  the 
same,"  yet  '^  as  these  lands  have  been  certified  to  said  State  for  the 
benefit  of  said  company,  and  title  is  now  outstanding,  suit  should  be 
brought  to  cancel  said  certification,  unless  the  company  will  reconvey 
said  lands  upon  application."    It  does  not  appear  in  said  decision  when 
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the  lands  applied  for  were  certified  to  the  State,  and  it  would  Beem  to 
be  unnecessary,  if  by  the  forfeiting  act  of  1889  the  United  States  "re- 
snmed  title  to  the  same,^'  to  require  any  reconveyance,  or  to  institnte 
snit  to  cancel  said  certification.  Besides,  said  case  appears  to  be  in 
conflict  with  the  later  case  of  Victorien  v,  Kew  Orleans  Pacific  By.  Go. 
(10  L.  D.,  637),  which  held  that  <<  the  forfeiture  of  the  grant  of  June  3, 
1856,  by  the  act  of  July  14, 1870,  rendered  the  lands  so  forfeited  at 
once  subject  to  settlement.'^  If  the  lands  were  subject  to  settlement  it 
must  have  been  because  they  were  to  "  be  disposed  of  as  other  public 
lands  of  the  United  States."  It  must  therefore  be  held  that  said  cer- 
tificates, so  far  as  they  covered  lands  included  in  the  terms  of  the  for- 
leiting  act  of  1870,  were  annulled  and  vacated,  and  the  lands  restored 
to  the  public  domain,  and  being  public  lands  at  the  date  the  right  of 
said  company  attached  they  passed  under  its  grant. 

The  case  of  Horace  B.  Bogers  et  al.  (supra)  is  overruled,  and  the  de- 
cision of  your  office  must  be,  and  it  is  hereby,  reversed. 


BAILBOAD  GRANT— BECLABATION  OF  FORFEITirKB. 

Nbw  Orleans  Paoifio  By.  Co.  v.  Sanoieb. 

Under  a  grant  of  landB  in  aid  of  a  railway  company,  a  forfeiture  for  breach  of  oon* 
dition  may  be  declared  by  judicial  decree  or  act  of  Congress. 

The  grant  of  June  3, 1856,  provided  that  if  any  of  the  roads  for  which  lands  were 
granted  should  not  be  completed  within  ten  years  the  unsold  lands  should  revert 
to  the  United  States,  and  under  this  grant  lands  were  certified  to  the  State  for 
the  benefit  of  the  New  Orleans  and  Opelousas  road.  The  act  of  July  14,  ISTO,  de- 
clared a  forfeiture  of  the  lands  so  granted  to  said  company,  and  provided  that 
said  lands  ''shall  be  hereafter  disposed  of  as  other  public  lands  of  the  United 
States.  Heldj  That  said  act  of  forfeiture  operated  to  restore  said  lands  to  the 
public  domain  free  from  the  effect  of  the  original  grant  and  the  certification 
thereunder. 

Secretary  ITohle  to  the  Commissioner  of  the  General  Land  Office^  April  2j 

1892. 

I  have  considered  the  case  of  iNew  Orleans  Pacific  Bail  way  Company 
'0.  Alcie  Sskncier,  on  the  appeal  of  the  former  from  your  decision  of  May 
24^  1889,  rejecting  its  claim  to  the  SW.  ^  of  Sec.  5,  Tp.  4  S.,  B.  1  E., 
Kew  Orleans,  Louisiana,  land  district. 

This  tract  is  within  the  granted  limits  of  the  grant  made  by  the  act 
of  March  3, 1871  (16  Stat.,  573)  to  the  Kew  Orleans,  Baton  Bonge,  and 
Yicksburg  Bailroad  Company,  the  .appellant  here  being  recognized  as 
the  successor  of  that  company.  The  line  of  the  company's  road  was 
definitely  locat'Cd  opposite  this  tract  November  17, 1882,  and  on  Decem- 
ber 2S^  1883,  said  company  applied  to  list  this  tract  as  a  part  of  its 
grant. 

On  June  30, 1888,  Sancier  applied  to  make  homestead  entry  for  said 
tract,  alleging  settlement  thereon  March  1,  of  that  year.    The  company 
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filed  objections  to  the  allowance  of  such  application,  and  a  hearing  "vras 
ordered  to  determine  the  rights  of  the  parties.  Before  the  day  set  for 
«ach  hearing,  the  homestead  applicant  filed  a  statement  setting  forth 
that  he  had  settled  upon  said  tract  as  public  land^  that  the  company's 
claim  was  against  the  government  and  to  be  settled  between  them  and 
not  between  him  and  the  company,  whereupon  the  local  officers  for- 
warded the  papers  to  your  office  for  instructions  in  the  premises. 

Your  office,  in  deciding  the  case,  recited  the  fact  that  this  tract  was 
certified  to  the  State  of  Louisiana,  October  7, 1859,  for  the  New  Orleans, 
Opelousas  and  Great  Western  Eailroad  Company,  under  the  act  of 
June  3, 1866,  and  that  while  said  grant  was  declared  forfeited  by  act  of 
July  14, 1870,  yet  the  certificate  to  the  State  remained  intact  until  Feb- 
raary  24, 1888  when  a  reconveyance  was  made  by  the  governor,  and 
held  that  at  the  date  the  rights  of  the  Few  Orleans  Pacific  Company 
attached  ^<  the  title  to  the  land  was  in  the  State  of  Louisiana  and  did 
not  pass  under  said  grant  but  was  excepted  therefipom  by  the  certifi- 
cation aforesaad." 

The  question  then  is  as  to  the  effect  of  the  forfeiting  act  upon  the  title 
to  this  land,  and  it  is  all  the  more  important  because  a  large  body  of 
land,  stated  by  counsel  for  the  railroad,  company  as  nearly  two  hundred 
thousand  acres,  will  be  affected  by  the  ruling  upon  this  question. 

The  act  of  June  3, 1856  (11  Stat.,  18)  was  as  to  the  granting  clause 
in  the  same  words  as  grants  to  other  States  made  about  that  time,  viz. 
"That  there  be  and  is  hereby  granted  to  the  State  of  Louisiana'^  etc. 
and  further  provided  that  if  any  road  for  which  land  was  thus  granted 
should  not  be  completed  within  ten  years,  the  land  then  remaining 
unsold  should  revert  to  the  United  States.  A  list  of  lands,  embracing 
the  tract  here  in  question,  was,  on  October  7, 1859,  certified  to  as  con- 
taining lands  inuring  to  the  State  under  said  grant.  The  company 
claiming  that  part  of  the  grant  to  the  State  pertaining  to  the  line  of 
road  "from  New  Orleans  to  Opelousas  to  the  State  line  of  Texas  ^  failed 
to  complete  its  road,  and  by  act  of  July  14, 1870  (16  Stat.,  377)  that 
part  of  the  grant  of  1856  was  declared  forfeited.  The  forfeiting  act 
reads  as  follows  : 

Be  it  enacted  etc.  That  all  lands  which  were  granted  by  Confess,  in  the  year 
eighteen  hundred  and  fifty-Bix,  to  the  State  of  Louisiana,  to  aid  in  the  construction 
of  the  New  Orleans,  Opelousas,  and  Great  Western  Railroad,  and  which  have  not  been 
lawfully  diBXK>Bed  of  by  the  said  State  under  said  grant,  which  has  expired  by  limi- 
tation, or  by  act  of  Congress  since  the  original  grant,  are  hereby  declared  forfeited 
to  the  United  States,  and  these  lands  shall  hereafter  be  disposed  of  as  other  public 
lands  of  the  United  States. 

Section  22  of  the  act  of  March  3, 1871  (16  Stat.,  573)  declares  "  there 
is  hereby  granted'^  to  the  New  Orleans,  Baton  Eouge  and  Vicksburg 
Bailroad  Company  in  aid  of  its  construction  from  New  Orleans  to  Baton 
Bouge,  thence  by  way  of  Alexandria  to  connect  with  the  eastern  ter- 
minus of  the  Texas  Pacific  road,  the  same  number  of  alternate  sections 
of  public  lands  i>er  mile  as  had  been  in  section  9  of  said  act  granted  the 
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Texas  Pacific  Company  in  California,  and  said  lands  were  to  be  with- 
drawn from  market,  selected,  and  patents  issued  therefor,  upon  the 
same  terms  and  in  the  same  manner  as  provided  for  in  the  case  of  the 
Texas  Pacific  Company.  This  grant  was  of  alternate  sections  of  public 
lands,  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  ten 
sections  per  mile  <^  where  the  same  shall  not  have  been  sold,  reserved^ 
or  otherwise  disposed  of,  by  the  United  States,  and  to  which  a  pre- 
emption or  homestead  claim  may  not  have  attached  at  the  time  the  line 
of  said  road  is  definitely  fixed."  It  was  also  provided  (Section  12)  that 
the  company  should,  within  two  years,  designate  the  general  route  of 
its  road  and  file  a  map  thereof  in  this  Department,  and  that  thereupon, 
the  Secretary  of  the  Interior  should  immediately  cause  the  lands  within 
the  granted  limits  to  be  withdrawn  from  pre-emption  private  entry  and 
sale. 

On  i^ovember  11, 1871,  the  company  filed  a  map  of  designated  route 
of  that  portion  of  its  road  running  firom  Shreveport  by  way  of  Alex- 
andria to  Baton  Eouge,  and  on  ^November  29,  a  withdrawal  of  public 
lands  along  the  hue  so  designated  was  ordered  by  your  office.  On 
February  13, 1873,  a  map  of  general  route  covering  that  portion  of  the 
road  firom  Kew  Orleans  to  Baton  Bouge  was  filed,  and  the  public  lands 
along  the  line  designated  thereby  were  ordered  withdrawn. 

By  order  of  January  30, 1873,  your  office  directed  that  aU  lands  ap- 
proved to  the  State  under  the  act  of  1856  ^^  and  falling  outside  the  with- 
drawn limits  of  New  Orleans,  Baton  Bouge,  and  Yicksburg  Bailroad, 
authorized  by  act  of  March  3, 1871"  be  restored  to  settlement  and  sale* 
This  was  the  condition  of  the  land  in  question  at  the  date  the  fTew  Or- 
leans Pacific  Company  filed  its  map  of  definite  location,  and  the  question 
presented  is  sa  to  whether  it  was  public  land  which  had  not  then 
"been  sold,  reserved  or  otherwise  disposed  of  by  the  United  States.'' 

It  may  be  mentioned  as  a  part  of  the  history  of  this  grant  that  by  act 
of  February  8, 1887  (24  Stat.,  391)  a  portion  of  the  grant  to  the  New 
Orleans,  Baton  Bouge  and  Yicksburg  Company  was  declared  forfeited, 
and  the  title  of  the  United  States  and  said  company  to  the  lands  in 
that  portion  of  the  grant  not  therein  declared  forfeited  was  "  relin- 
quished, granted,  conveyed  and  confirmed"  to  the  New  Orleans  Pacific 
Company  as  assignee  of  the  former  company. 

The  fundamental  proposition  submitted  in  behalf  of  the  appellant  com- 
pany that  the  act  of  1856  made  a  present  grant,  and  that  the  title  to  the 
tracts  to  be  afterwards  designated  by  the  location  of  the  roads  passed 
to  the  State  as  of  the  date  of  said  act,  and  in  support  of  which  counsel 
cite  Schulenberg  v.  Harriman  (21  Wall.,  60)  no  one  wiU  attempt  to 
controvert.  It  is  equally  well  settled  that  the  title  thus  conveyed  did 
not  revest  in  the  United  States  upon  default  in  the  construction  of  the 
road  within  the  time  limited  in  the  granting  act  in  the  absence  of  appro- 
priate  action  upon  the  part  of  the  grantor  to  that  end.  These  specific 
points  were  considered  by  Attorney  General  Brewster,  and  his  conclu- 
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sions  thereon  are  found  in  his  opinion  of  June  13, 1882,  addressed  to- 
Secretary  Teller  (17  Ops.,  370). 

Whether  the  action  taken  in  this  case  was  effectual,  prpprio  vigore^ 
to  reinvest  in  the  United  States  the  title  to  this  tract  of  land,  and  otiiers 
similarly  situated,  is  the  question  to  be  determined. 

One  of  the  earliest  cases  in  which  the  question  as  to  the  forfeiture  of 
a  public  grant  was  presented  to,  and  discussed  by,  the  supreme  court 
of  the  IJnited  States  is  the  case  of  United  States  v.  Bepentigny  (5  WalL,. 
211)  in  the  decision  of  which  case  it  was  said: 

We  agree  that  before  a  forfeiture  or  reunion  with  the  public  domain  could  take 
place,  a  judicial  inquiry  should  be  instituted,  or,  in  the  technical  language  of  the 
conmion  law,  office  found,  or  its  legal  equivalent.  A  legislative  act,  directing  the 
possession  and  appropriation  of  the  land,  is  equivalent  to  office  found.  The  mode  of 
asserting  or  of  assuming  the  forfeited  grant,  is  subject  to  the  legislative  authority  of 
the  government.  It  may  be  after  Judicial  investigation,  or  by  taking  possession 
directly,  under  the  authority  of  the  government,  without  these  preliminary  pro- 
ceedings. 

That  case  was  referred  to  in  the  case  of  Schulenberg  v,  Harriman  (21 
WalL,  44)  wherein  was  involved  the  question  of  the  status  of  a  tract  of 
land,  included  in  a  grant  to  the  State  of  Wisconsin,  in  all  respects 
similar  to  the  grant  in  the  case  now  under  consideration,  after  condi- 
tion broken,  but  prior  to  any  declaration  of  forfeiture.  The  court  there 
said: 

In  what  manner  the  reserved  right  of  the  grantor  for  breach  of  the  condition  must 
be  asserted  so  as  to  restore  the  estate  depends  upon  the  character  of  the  grant.  If 
it  be  a  private  grant,  that  right  must  be  asserted  by  entry  or  its  equivalent.  If  the 
grant  be  a  public  one  it  must  be  asserted  by  Judicial  proceedings  authorized  by  law, 
the  equivalent  of  an  inquest  of  office  at  common  law,  finding  the  iBMt  of  forfeiture 
and  adjudging  the  restoration  of  the  estate  on  that  ground,  or  there  must  be  some 
legislative  assertion  of  ownership  of  the  property  for  breach  of  the  condition,  such 
as  an  act  directing  the  possession  and  appropriation  of  the  property,  or  that  it  be 
offered  for  sale  or  settlement.  At  common  law  the  sovereign  could  not  make  an 
entry  in  person,  and,  therefore,  an  office-found  was  necessary  to  determine  the  estate, 
but,  as  said  by  this  court  in  a  late  case,  ''the  mode  of  asserting  or  of  resuming  the 
forfeited  grant  is  snbject  to  the  legislative  authority  of  the  government.  It  may 
be  after  Judicial  investigation,  or  by  taking  possession  directly  under  the  authority 
of  the  government  without  these  preliminary  proceedings." 

In  the  case  of  Famsworth  et  al.  v.  Minnesota  and  Pacific  B.  B.  Go.  et 
oiL  (92  n.  S.,  49),  which  involved  the  effectiveness  of  a  legislative  dec- 
laration of  forfeiture,  it  was  said : 

A  forfeiture  by  the  State  of  an  interest  in  lands  and  connected  franchises,  granted 
for  the  construction  of  a  public  work,  may  be  declared  for  non-compliance  with  the 
conditions  annexed  to  their  grant,  or  to  their  possession,  when  the  forfeilnire  is  pro- 
vided by  statute,  without  Judicial  proceedings  to  ascertain  and  determine  the  failure 
of  the  grantee  to  perform  the  conditions.  Such  mode  of  ascertainment  and  deter- 
mination— ^that  is  by  Judicial  proceedings — ^is  attended  with  many  conveniences  and 
advantageB  over  any  other  mode,  as  it  establishes  as  matter  of  record,  importing 
verity  against  the  grantee,  the  fiicte  upon  which  the  forfeiture  depends,  and  thus 
ayoids  uncertainty  in  titles,  and  consequent  litigation.  But  that  mode  is  not  essential 
to  the  divestiture  of  the  interest  where  the  grant  is  for  the  accomplishment  of  an  ob« 
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Ject  in  which  the  public  is  concerned,  and  is  made  by  a  law  wMdi  expressly  proTideti 
for  the  forfeiture  when  that  object  is  not  accomplished.  Where  land  and  franchisee 
are  thus  held,  any  public  assertion  by  legislative  act  of  the  ownership  of  the  State, 
after  default  of  the  grantee — such  as  an  act  resuming  control  of  them  and  appropri- 
ating them  to  particular  uses,  or  granting  them  to  others  to  carry  out  the  original 
object, — will  be  equally  efifectual  and  operative. 

These  cases  were  cited  and  the  doctrine  laid  down  in  them  was  re- 
•affirmed  in  the  case  of  McMicken  v.  United  States  (97  U.  S.,  204)  wherein 
it  was  said : 

This  court  has  in  several  cases  maintained  the  doctrine  that  an  actual  entry  or 
office  found  is  not  necessary  to  enable  the  government  to  take  advantage  of  a  con- 
dition broken,  and  to  resume  the  possession  of  landB  which  have  become  forfeited. 

In  the  case  of  New  Orleans  Pacific  Eailway  Company  v.  United 
States  (124  U.  S.,  124)  the  conrt  referred  to  the  Famsworth  case  supra^ 
•and  re-affirmed  the  doctrine  there  laid  down. 

Again  in  the  case  of  Bybee  v,  Oregon  and  CaUfornia  Bailroad  Com- 
pany (139  U.  S.,  663)  involving  the  force  and  effect  of  the  forfeiture 
<^lause  in  the  act  of  July  25, 1866  (14  Stat.,  239)  similar  to  the  one  in  the 
grant  now  under  consideration,  it  was  said: 

And  in  all  the  cases  in  which  the  question  has  been  passed  npon  by  this  courts  the 
failure  to  complete  the  road  within  the  time  limited  is  treated  as  a  condition  sabse- 
■quent,  not  operating  ipso  f<icio  as  a  revocation  of  the  grant,  but  as  authorizing  the 
government  itself  to  take  advantage  of  it,  and  forfeit  the  grant  by  judicial  proceed- 
ings, or  by  an  act  of  Congress,  resuming  title  to  the  lands. 

The  court  after  citing  the  case  of  Schulenberg  v.  Harriman,  and  stat- 
ing the  doctrine  therein  laid  down,  proceed  as  follows: 

The  doctrine  of  this  case  was  approved  and  reapplied  to  a  similar  grant  to  the  St. 
Joseph  and  Denver  City  Railroad,  in  Van  Wyck  «.  Knevals,  106  U.  8.,  360.  In  St. 
Louis  &c.  Railway  Co.  v,  MoQee,  115  U.  S.,  469,  473,  it  was  said  by  Chief  Justice 
. Waite  to  have  been  often  decided  '^  that  lands  granted  by  Congress  to  aid  in  the  con- 
struction of  railroads  do  not  revert  after  condition  broken  until  a  forfeiture  has  been 
asserted  by  the  United  States,  either  through  Judicial  proceedings  instituted  under 
authority  of  law  for  that  purpose,  or  through  some  legislative  action  legally  equiva- 
lent to  a  judgment  of  office  found  at  common  law."  '^  Legislation  to  be  sufficient 
must  manifest  an  Intention  by  Congress  to  reassert  title  and  to  resume  possession. 
As  it  is  to  take  the  place  of  a  suit  by  the  United  States  to  enforce  a  forfeiture,  and 
judgment  therein  establishing  the  right,  it  should  be  direct,  positive  and  free  from 
all  doubt  or  ambiguity.'^  The  manner  in  TThich  this  forfeitaro  shall  be  declared  is 
also  stated  in  United  States  v.  Repentigny,  5  Wall.,  311,  267;  Famsworth  v.  Minne- 
sota and  Pacific  Railroad  Co.,  92  U.  S.,  49,  66;  McMicken  v.  United  States,  97  U.  S. 
204,  217. 

These  authorities  sufficiently  present  the  doctrine  applicable  in  such 
i^ases,  and  it  only  remains  to  make  the  application  to  the  case  before  us. 
Here  there  was  a  grant  made  for  the  accomplishment  of  an  object  in 
which  the  public  was  concerned  by  a  law  which  expressly  provided  for 
a  forfeiture  when  the  object  of  the  grant  was  not  accomplished  within  a 
limited  time  therein.  This  grant  then  presents  the  conditions  of  a  grant 
which  the  supreme  court  said  in  Famsworth  et  al,  v,  Minnesota  and 
Pacific  E.  E.  Co,  et  al.  might  be  forfeited  as  effectually  by  legislatiye 
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act  as  by  jadicial  proceedings.  The  court  has  said,  however,  that  wher^ 
a  grant  is  of  the  character  that  may  be  forfeited  by  legislatiye  action 
any  public  assertion  by  legislative  act  of  the  ownership  of  the  State  ia 
effectual  and  operative.  In  the  different  cases  cited,  illustrations  are 
given  of  the  character  of  legislative  action  that  would  be  sufBlcient  to- 
re-invest the  title  in  the  grantor,  and  among  these  we  And  an  act  ^^  di- 
]»cting  the  possession  and  appropriation  of  the  land,"  or  one  directing- 
<^  that  it  be  offered  for  sale  or  settlement,"  or  one  appropriating  the  lands 
to  others  to  carry  out  the  original  object  The  forfeiting  act  here  under 
consideration,  after  declaring  a  forfeiture  for  condition  broken,  proceeds 
^<  and  these  lands  shaU  hereafter  be  disposed  of  as  other  public  lands  of 
the  United  States."  .  This  is  exactly  the  provision  which  the  supreme 
court  said  in  Schulenberg  v.  Harriman  supra  would  render  a  forfeiting 
effective  to  re-invest  title  in  the  United  States.  This  act  was  sufficient 
to  and  did,  in  my  opinion,  oi>erate  to  effect  a  reunion  of  the  lands  af- 
fected by  it,  with  the  public  domain. 

Your  decision  in  this  case  is  upon  the  theory,  apparently  that  the 
title  to  these  lands  was  vested  in  the  State  by  the  certification  in  1859, 
and  that  it  required  a  reconveyance  or  release  from  the  State  to  re- 
invest the  title  in  the  United  States.  It  is  doubtful  if  the  list  certified 
to  the  State  was  intended  for  any  other  purpose  than  to  give  notice  of 
the  lands  that  it  was  supposed  would  be  within  said  grant.  That  list, 
it  is  stated,  contained  both  granted  and  indemnity  lands,  and  that  fact 
strengthens  the  theory  that  it  was  simply  an  ^<  information  list." 

The  act  of  June  3, 1856  did  not  require  or  provide  for  a  certification 
of  the  lands  granted,  nor  did  it  provide  for  the  issuance  of  patents. 

The  act  of  August  3, 1854  (10  Stat,  346)  provides  as  follows : 

That  in  all  cases  where  lands  have  been,  or  shall  hereafter  be,  granted  by  any  lekvr 
of  Congress  to  any  one  of  the  several  States  and  Territories ;  and  where  such  law- 
does  not  convey  the  fee  simple  title  of  sach  lands,  or  require  patents  to  be  issued 
therefor;  the  lists  of  such  lands  which  have  been  or  may  hereaffcer  be  certified  by  the 
Commissioner  of  the  General  Land  Office,  under  the  seal  of  said  office,  either  as  origi- 
nals, or  copies  of  the  originals  or  records,  shall  be  regarded  as  conveying  the  fee 
simple  of  all  the  lands  embraced  in  such  lists  that  are  of  the  character  contemplated 
by  such  act  of  Congress,  and  intended  to  be  granted  thereby;  but  where  lands  em- 
braced in  such  lists  are  not  of  the  character  embraced  by  such  acts  of  Congress,  and. 
are  not  intended  to  be  granted  thereby,  said  list,  so  far  as  these  lands  are  concerned, 
shall  be  perfectly  null  and  void,  and  no  right,  title,  claim  or  interest  shall  be  con- 
veyed thereby. 

In  1857,  Attorney  General  Black  held  that  this  act  did  not  apply,  in 
any  manner  whatever,  to  the  land  granted  by  grants  similar  to  that  of 
June  3, 1856,  and  added  (9  Ops.,  41) : 

I  can  see  no  objection  to  your  furnishing  lists  of  those  lands  to  any  person  who 
desires  to  make  a  proper  use  of  them,  just  as  you  would  give  other  information  from 
the  records  of  your  Department.    But  such  lists  can  have  no  influence  on  the  title  or 
the  States. 

The  lists  in  this  case  were  certified  after  this  opinion  had  been  reiu 
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dered.  Reference  is  also  made  to  the  opinion  of  Solicitor-General  Phillips, 
Approved  by  Attorney  General  Williams  (14  Ops.,  617).  There,  after 
naming  a  large  number  of  grants,  including  that  to  Louisiana,  of  June 
3, 1856,  it  was  said: 

I  find  myself  nnable  to  perceive  in  them  any  anthority  for  any  certificate,  patent, 
-or  other  writing,  to  proceed  from  any  other  agent  of  the  United  States  in  connection 
with  that  title.    The  act  and  that  alone  is  the  conveyance  and  that  conveys  the  fee. 

The  views  thus  expressed,  clearly  sustain  the  conclusion  that  the  cer- 
tification in  tlds  case  did  not,  in  any  manner,  strengthen  or  affect  the 
title  of  the  State  in  the  tracts  included  in  said  lists. 

In  cases  where  patents  have  been  issued  after  the  title  had  been  con- 
T-eyed  or  confirmed  by  act  of  Congress,  the  supreme  court  has  said  that 
«uch  a  patent  constituted  documentary  evidence  of  the  existence  of  the 
title,  but  was  not  itself  the  grant.  Langdeau  v.  Hanes  (21  Wall.,  521) ; 
Wright  V.  Eoseberry  (121  U.  S.,  488) ;  Wisconsin  Central  R.  R.  Co.  «. 
Price  County  (133  U.  S.,  496).  The  outstanding  certification  in  this  in- 
stance did  not,  in  my  opinion,  constitute  a  title  in  the  State,  as  held  by 
you,  or  prevent  the  re-investment  of  the  title  to  said  lands  in  the  United 
States,  by  the  force  of  the  forfeiting  act  of  1870. 

In  the  case  of  Hoiuce  B.  Bogers  et  aL  (10  L.  D.,  29)  it  was  held  that 
so  long  as  the  certification  was  outstanding,  the  title  was  outstanding, 
and  that  until  reconveyance  or  cancellation  of  the  certification  by  suit 
for  that  purpose,  the  lands  falling  within  the  terms  of  the  forfeitore  act 
were  not  subject  to  entry  under  the  settlement  laws.  In  that  case,  the 
forfeiting  act  does  not  seem  to  have  been  given  the  force  and  effect  to 
which  it  was  entitled.  As  we  have  seen  by  reference  to  the  decisiouB 
-of  the  supreme  court,  legislative  action  may  be  just  as  effective  to  di- 
vest the  grantee  of  all  title  acquired  under  a  grant  of  this  character  as 
a  judicial  decree  would  be.  In  the  later  case  of  Yictorien  v.  New  Or- 
leans Pacific  By.  Co.  (10  L.  D.,  637),  the  granting  act  and  the  forfeiting 
act  involved  being  to  the  same  effect  and  in  almost  the  same  terms  as 
the  acts  involved  in  the  Bogers'  case,  it  was  held  that  the  lands  coming 
within  the  terms  of  the  forfeiting  act  became  at  once,  on  the  passage 
•of  that  act,  subject  to  settlement.  This  later  case  announces  the  proper 
rule  and  the  one  that  will  be  followed.  It  follows  then,  and  I  so  hold, 
that  the  land  in  question  was  public  unappropriated  land  at  the  date  the 
rights  of  said  railroad  company  attached,  and  as  such  passed  under  its 
^ant. 

The  decision  appealed  from  is  accordingly  reversed. 
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I>ESEBT  LAND  BNTBT—BXCESSIYS  ACRKAGB. 

Maby  a.  E.  Jeneinson. 

A  desert  land  entry  made  after  the  passage  of  the  act  of  Angnst  90, 1890;  is  restricted 

in  area  to  three  hundred  and  twenty  acres. 

Mrsi  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offieey  April  2j  1892. 

Mary  A.  B.  Jenkinsoiiy  on  September  11,  1890,  made  desert-land 
entry  for  the  S J  of  the  ISW^^  the  S J  of  the  KEJ,  and  the  SJ  of  Sec.  2^^ 
T.  2  S.,  B.  35  E.,  Blackfoot  land  district,  Idaho. 

The  area  of  the  tract  above  described  was  four  hundred  and  eighty 
acres. 

On  May  18, 1891,  you  held  for  cancellation  so  much  of  said  entry  as 
was  in  excess  of  three  hundred  and  twenty  acres,  on  the  ground  that 
the  act  of  August  30,  1890^  restricted  desert-land  entries  to  that 
amount. 

She  has  appealed  to  the  Department^  the  allegations  of  error  being 
that  at  the  date  of  entry  (September  11, 1890)  the  local  officers  had  not 
yet  received  <^  official  knowledge"  of  the  passage  of  the  act;  that  she 
has  fenced  the  entire  tract  and  constructed  ditches  upon  each  subdivis- 
ion thereof;  that  she  did  this  in  accordance  with  the  information  re- 
<)eived  firom  the  local  officers;  and  that  it  would  be  manifest  injustice 
to  her  to  forfeit  the  fruits  of  her  labor. 

The  act  to  which  reference  is  made  is  that  approved  August  30, 1$90, 
making  appropriations  for  sundry  civil  expenses  of  the  government; 
and  the  portion  limiting  the  amount  of  land  allowed  to  be  entered  is 
the  following  (26  Stat,  391) : 

No  person  who  shaU,  after  the  passage  of  this  aot^  enter  npon  any  of  the  pnhUc 
lands  with  a  view  to  occnpation,  entry,  or  settlement,  under  any  of  the  land  laws, 
•shall  he  permitted  to  acquire  title  to  more  than  three  hundred  and  twenty  acres  in 
the  aggregate,  nnder  all  of  said  laws ;  hut  this  limitation  shaU  not  operate  to  curtail 
the  right  of  any  person  who  has  heretofore  made  entry  or  settlement  on  the  puhUc 

If  the  law  above  quoted  was  intended  to  include  desert-land  entries, 
as  in  my  opinion-it  was,  it  curtailed  the  rights  of  all  who  had  not  <^  here- 
tofore made  entry  ^ — that  is,  prior  to  the  approval  of  the  act,  August  30, 
1890/  An  act  of  Congress  goes  into  effect — ^unless  otherwise  expUcitly 
stated  therein — ^at  the  date  of  its  approval.  (See  case  of  August  W. 
Hendrickson,  18  L.  D.,  169.)  The  fia.ct  that  the  local  officers  had  not 
received  ^< official  knowledge"  of  the  fact  has  no  bearing  upon  the 
•question.  The  £act  that  she  made  the  entry  upon  the  advice  of  the 
local  officers  will  not  operate  to  confer  upon  her  a  right  denied  by  the 
law  (William  A.  Parker,  18  L.  D.,  734). 

Your  decision  is  affirmed* 
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BIGHT  OF  WAT  ACTS— RArLBOAD8-*CANAL8. 

Instructions. 

There  is  no  authority  under  the  acts  of  March  3,  1875,  and  March  3, 1891,  for  filing 
maps  of  location  over  unsorveyed  lauds,  and  such  maps  will  not  be  received  by 
the  Department. 

Secretary  Nolle  to  the  Commissioner  of  the  Qeneral  Land  Ofice,  March 

21, 1892. 

I  herewith  retarn,  approved,  regulations  concerning  the  right  of  way 
granted  by  Congress  over  the  pnblic  lands  for  railroads,  canals,  ditches^ 
and  reservoir  sites,  under  the  acts  of  March  3, 1875  (18  Stat.,  482),  and 
March  3, 1891  (26  Stat.,  1095). 

In  the  matter  of  your  suggestion  relative  to  the  decision  of  this  De. 
partnient  in  the  case  of  the  Santa  Gruz  Water  Storage  Company  (13  L. 
D.,  660),  to  the  effect  that  maps  of  location  over  unsurveyed  landis,  "if 
otherwise  acceptable,"  be  received  and  filed,  even  if  not  formally  ap- 
proved, I  have  but  to  say  that  unless  the  location  is  in  some  way  con- 
nected with  the  public  surveys,  the  map  would  be  of  little  value  to 
furnish  information  as  to  the  actual  location  of  the  canal,  ditch,  or 
reservoir. 

Said  maps  could  not  be  approved,  as  held  in  said  decision,  and  no 
rights  would  accrue  from  such  filing.  Such  a  practice  can  not,  there- 
fore, receive  the  sanction  of  this  Department,  as  it  could  only  result  in 
unnecessary  expense  to  the  locators,  greatly  increase  the  duties  of  this 
Department,  as  well  as  incumber  the  files  with  maps  and  papers  not 
warranted  by  law  nor  necessary  to  the  preservation  of  the  rights  of 
parties. 

Heretofore  railroad  companies  desiring  to  secure  the  right  of  way  over 
the  unsurveyed  lands  of  the  United  States  have  been  permitted  to  file 
a  map  of  location  for  the  approval  of  this  Department,  without  waiting 
for  survey,  but  it  was  required  that  immediately  upon  the  survey  of  the 
lands  traversed  by  the  road,  the  company  must  file  another  map  show- 
ing the  line  of  route  in  connection  with  the  public  surveys.  No  rights 
followed  the  approval  of  the  map  over  unsurveyed  limds,  the  same 
being  Aimished  presumably  as  a  matter  of  information. 

The  act  of  1875  makes  no  provision  for  the  filing  and  approval  of  maps 
of  location  over  unsurveyed  lands,  its  provision  being,  <<  if  upon  unsur- 
veyed lands,  within  twelve  mouths  after  the  survey  thereof  by  the 
United  States,"  the  company  must  ^'file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is  located  a  profile  of  its  road; 
and  upon  the  approval  thereof  by  the  Secretary  of  the  Interior  the  same 
shall  be  noted  upon  the  plats  in  said  office." 

No  note  was  to  be  made  upon  the  local  office  records  to  guide  in  the 
disposition  of  the  public  lands,  until  the  approval  of  the  map  of  loca- 
tion, which  was  to  be  filed  after  survey j  and  I  am  therefore  of  the  opin* 
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ion  that  what  has  already  been  said  relative  to  the  location  of  ca-nals, 
ditches,  and  reservoirs  over  nnsnrveyed  lands,  applies  with  equal  force 
to  railroads  claiming  the  right  of  way  under  the  act  of  1875. 

I  have  therefore  omitted  from  the  circular  that  portion  referring  to 
the  fOing  and  approval  of  railroad  maps  of  location  over  unsurveyed 
lands,  and  in  future  you  will  not  transmit  such  maps  to  this  Depart- 
ment. 

In  this  connection,  I  have  considered  your  communication  of  Febru- 
ary 9, 1892,  relative  to  the  application  by  the  Coeur  d'Alene  Eailway 
and  Navigation  Company  to  amend  the  form  of  affidavit  and  certificate 
required  by  the  regulations  of  this  Department  to  be  attached  to  the 
maps  ef  definite  location,  presented  tor  approval  under  the  act  of  March 
3,  1875.  The  basis  for  this  application  is  the  fact  that  maps  of  location 
have  been  filed  by  said  company  over  unsurveyed  lands,  which  max>s 
have  been  approved  by  this  Department^  that  the  surveys  were  made 
by  different  parties  some  of  whom  are  not  now  in  the  company's  employ, 
and  it  is  extremely  difficult  to  make  the  certificate  correspond  with  the 
circular  form;  further,  there  is  nothing  in  the  form  prescribed  to  be 
attached  to  the  map  of  location  filed  aft^r  sui-vey,  to  show  the  approval 
by  the  Department  of  the  location  made  prior  to  survey.  Amended 
forms  are  presented  by  the  company  for  approval,  and  your  letter  states 
that  ^^the  principal  advantage  of  the  form  is  that,  where  the  road  shall 
have  been  constructed  when  the  government  surveys  are  made,  it 
allows  of  one  map  being  filed  covering  both  location  and  construction.'' 

As  heretofore  shown,  no  rights  accrued  from  the  filing  and  approval 
of  the  location  prior  to  survey,  and  I  can  see  no  necessity  for  such  fact 
appearing  in  the  certificate  attached  to  the  map  filed  after  survey. 

If  the  party  who  made  the  survey  is  no  longer  in  the  company's  em- 
ploy, I  can  see  no  objection  to  so  wording  the  affidavit  and  certificate  aa 
to  contain  the  actual  facets,  conforming  as  far  as  possible  to  the  prescribed 
form,  nor  can  there  be  any  objection  to  the  consolidation  of  the  maps  of 
location  and  construction,  where  construction  preceded  the  survey. 

I  am  unwilling  to  approve  the  forms  in  the  shape  presented,  and  they 
are  herewith  returned. 

Any  maps  hereafter  presented  for  approval  by  this  company  comply- 
ing with  the  above,  if  otherwise  in  form,  will  be  duly  considered. 
14561— VOL  14 22 
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BIGHT  OT  WAT  BEGTTLATIOKS-BAILBOADS    CAKALS. 

Bailboads. 

The  foUowing  is  a  copy  of  an  act  of  Congress  approved  Marcli  3, 1875, 
granting  to  railroads  the  right  of  way  through  the  public  lands  of  the 
United  States: 

Be  it  eiMOted  ^  the  Senate  chmI  Houee  ef  BegreemtaAinee  of  t^  Vnit^dL  Siatee  of  Amerioa 
in  CongretB  oeemMeA^  That  the  right  of  way  through  the  public  lands  of  IJie  United 
States  is  hereby  granted  to  any  railroad'  company  duly  organized  under  the  laws  of 
«ny  State  or  Territory,  except  the  District  of  Columbia,  or  by  the  Congress  of  the 
United  States,  which  shaU  have  filed  with  the  Secretary  of  the  Interior  a  copy  of  its 
articlee  of  incorporation,  and  due  prooft  of  its  organization  under  the  same,  to  the 
extent  of  one  hundred  feet  on  each  side  of  the  central  line  of  said  road ;  also  the  right 
to  take,  from  the  public  lands  adjacent  to  the  line  of  said  road,  material,  earth,  stone, 
and  timber  necessary  for  the  construction  of  Aid  railroad;  also,  ground  adjacent  to 
such  right  of  way  for  station  buildings,  depots,  machine  shops,  side  tracks,  turn-outs, 
and  water  stations,  not  to  exeeed  in  amount  twenty  acres  for  each  station,  to  the  ex- 
tent of  one  station  for  each  ten  miles  of  its  road. 

Sbc.  2.  That  any  railroad  company  whose  right  of  way,  or  whose  track  or  roadbed 
upon  such  right  of  way,  passes  through  any  canyon,  pass,  or  defile,  shaU  not  pre- 
Tent  any  other  railroad  company  from  the  use  and  occupancy  of  said  canyon,  pass, 
or  defile,  for  the  purposes  of  its  road,  in  common  with  the  road  first  located,  or  the 
crossing  of  other  railroads  at  grade.  And  the  location  of  such  right  of  way  through 
any  canyon,  pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other  public 
highway  now  located  therein,  nor  prevent  the  location  through  the  same  of  any  such 
wagon  road  or  highway  where  such  road  or  highway  may  be  necessary  for  the  public 
accommodation;  and  where  any  change  in  the  location  of  such  wagon  road  is  neces- 
sary to  permit  tiie  passage  of  such  railroad  through  any  canyon,  pass,  or  defile,  said 
railroad  company  shall,  before  entering  upon  the  ground  occupied  by  such  wagon 
road,  cause  the  same  to  be  reconstructed  at  its  own  expense  in  the  most  &Torable 
location,  and  in  as  perfect  a  manner  as  the  original  road:  IVovidsd,  That  such  ex- 
penses shaU  be  equitably  divided  between  any  number  of  railroad  companies  occupy- 
ing and  using  the  same  canyon,  pass,  or  defile. 

Seo.  8.  That  the  legislature  of  the  proper  Territory  may  provide  for  the  manner  in 
which  private  lands  and  possessory  daims  on  the  public  lands  of  the  United  States 
may  be  condemned;  and  where  such  provision  shaU  not  have  been  made,  snoh  con- 
demnation may  be  made  in  accordance  with  section  three  of  the  actoititled  ''An  act 
[to  amend  an  act  entitled  an  act]  to  aid  in  the  construction  of  a  railroad  and  tele^ 
graph  line  firom  the  Missouri  Biver  to  the  Pacific  Ocean,  and  to  secure  to  the  Gov- 
ernment the  use  of  the  same  for  postal,  military,  and  other  purposes,  approved  July 
first,  eighteen  hundred  and  sixty-two,"  approved  July  second,  eighteen  hundred  and 
sixty-four. 

8bo.  4.  That  any  railroad  company  desiring  to  secure  the  benefits  of  this  act,  shaU, 
within  twelve  months  after  the  location  of  any  section  of  twenty  miles  of  its  road,  if 
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the  same  be  npon  smreyed  lands,  and,  if  upon  nnsniTeyed  lands,  within  twelve 
months  after  the  snrv ey  thereof  by  the  United  States,  file  with  the  register  of  the  land 
office  for  the  district  where  snch  land  is  located  a  profile  of  its  road;  and  upon  ap- 
proval thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  npon  the  plats 
in  said  office;  and  thereafter  all  such  lands  over  which  snch  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right  of  way:  Provided,  That  if  any  section  ol 
said  road  shall  not  be  completed  within  five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited  as  to  any  such  uncompleted  section  of 
■aid  road. 

Sbc.  5.  That  this  act  shall  not  apply  to  any  lands  within  the  limits  of  any  military, 
park,  or  Indian  reservation,  or  other  lands  specially  reserved  from  sale,  unless  such 
light  of  way  shall  be  provided  for  by  treaty  stipulation  or  by  act  of  Congress  here- 
tofore passed. 

Sbc.  6.  That  Congress  hereby  reserves  the  right  at  any  time  to  alter,  amend,  or  re- 
peal this  act,  or  any  part  thereof. 

Approved  March  8, 1875.    (18  Stat.,  p.  482.) 

The  regulations  under  the  law  are  as  follows: 

I.  Any  railroad  company  desiring  to  obtain  the  benefits  of  the  law  is 
reqnired  to  file,  throngh  this  office,,  or  they  may  be  filed  with  the  regis- 
ter of  the  land  district  in  which  the  principal  terminus  of  the  road  is  to 
be  located,  who  will  forward  them  to  this  office — 

First  A  copy  of  its  articles  of  iQcorporation,  duly  certified  to  by  the 
proper  ofiScer  of  the  company,  under  its  corporate  seal. 

Second.  A  copy  of  the  State  or  Territorial  law  under  which  the  com- 
pany was  organized  (when  organized  under  State  or  Territorial  law), 
with  certificate  of  the  governor  or  secretary  of  the  State  or  Territory 
that  the  same  is  the  existing  law. 

Third.  When  said  law  directs  that  the  articles  of  association,  or  other 
papers  connected  with  the  organization,  be  filed  with  any  State  or  Ter- 
ritorial officer,  the  certificate  of  such  officer  that  the  same  have  been 
filed  according  to  law,  with  the  date  of  the  filing  thereof. 

Ko  forms  are  prescribed  for  the  above  portion  of  the  ^'  due  proofs " 
required,  as  each  case  must  be  governed,  to  some  extent,  by  the  laws  of 
the  State  or  Territory. 

Fourth.  The  official  statement,  under  seal,  of  the  proper  officer,  that  the 
organization  has  been  completed;  that  the  company  is  fully  authorized 
to  proceed  with  the  construction  of  the  road  according  to  the  existing 
law  of  the  State  or  Territory;  and  that  the  copy  of  the  articles  filed  is 
true  and  correct.    (See  Form  I.) 

FiJVh.  A  true  Ust,  signed  by  the  president,  under  the  seal  of  the  com- 
I»any,  showing  the  names  and  designation  of  its  respective  officers  at  the 
date  of  the  filing  of  the  proofis.    (See  Form  IL) 

IL  Upon  the  location  of  any  section  of  the  line  of  route  of  its  road, 
not  exceeding  20  mUes  in  length,  the  company  must  file  with  the  regis- 
ter of  the  land  district  in  which  such  section  of  the  road,  or  the  greater 
portion  thereof,  is  located,  a  map,  for  the  approval  of  the  Seoretary  of 
the  Interior,  cOiowing  the  termini  of  such  portion  of  the  road|  its  length, 
and  its  route  over  the  public  lands  according  to  the  puhlio  snrvq^ 
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The  map  mast  be  filed  within  twelve  months  after  the  location  of 
such  portion  of  the  road,  if  located  upon  surveyed  lands,  and  if  upon 
nnsurveyed  lands  within  twelve  months  of  the  survey  thereofl  It  must 
bear — 

First,  Affidavit  of  the  chief  eng^eer  of  the  company  (or  person  employed  to  make 
the  surrey,  if  the  company  has  no  chief  engineer),  setting  forth  that  the  survey  of 

ronte  of  the  company's  road  from to f  a  distance  of—  miles  (giving 

termini  and  distance),  was  made  by  him  (or  nnder  his  direction)  as  chief  engineer  of 
the  company  (or  as  surveyor  employed  for  the  purpose,  if  such  be  the  case),  nnder 
authority  of  the  company^  on  or  between  certain  dates  (giving  the  same),  and  that 
such  survey  is  accurately  represented  on  the  map.  If  the  affidavit  is  made  by  the 
chief  engineer  of  the  company,  it  must  be  signed  by  him  officially.     (See  Form  III. ) 

Second,  Official  certificate  of  the  president  of  the  company,  attested  by  its  secre- 
tary under  its  corporate  seal,  regarding  the  person  signing  the  affidavit,  either  as  to 
his  being  the  chief  engineer  of  the  company  or  as  to  his  employment  by  the  company 
for  the  purpose  of  making  such  survey;  that  the  survey  was  made  under  authority 
of  the  company;  that  the  line  of  route  so  surveyed  and  represented  by  the  map  was 
adopted  by  the  company,  by  resolution  of  its  board  of  directors  of  a  certain  date 
(giving  the  date),  as  the  definite  location  of  the  line  of  route  of  the  company's  road 

ftom to*  ■ ,  a  distance  of miles  (giving  termini  and  distance),  and 

that  the  map  has  been  prepared  to  be  filed  for  the  approval  of  the  Secretary  of  the 
Interior,  in  order  that  the  company  may  obtain  the  benefits  of  the  act  of  Congress 
approved  March  3,  1875,  entitled  ''An  act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States.''    (See  Form  IV.) 

m.  It  will  be  observed  that  the  requirements  of  the  law  regarding 
the  filing  of  the  proper  papers  are  conditions  precedent  to  the  obtain- 
ment  of  the  right  to  construct  a  railroad  over  the  pubUc  lands,  or  to 
take  therefrom  material,  earth,  stone,  and  timber  for  its  construction, 
or  to  occupy  them  for  station  or  other  purposes.  It  is  therefore  impera- 
tive that  proper  steps,  as  pointed  out  in  this  circular,  should  be  taken 
by  a  company,  and  the  approval  of  the  Secretary  of  the  Interior  ob- 
tained, prior  to  the  construction  of  any  part  of  its  road  or  its  occupancy 
of  the  public  lands  in  any  manner. 

lY.  Upon  construction  of  any  section  of  the  line  of  its  road  the  com- 
pany must  file  with  the  register  of  the  proper  land  district,  for  trans- 
mission to  this  office,  a  map  of  such  constructed  portion  of  road,  bear- 
ing— 

First,  Affidavit  of  the  chief  engineer  or  person  under  whose  supervision  the  portion 
of  the  road  was  constructed,  that  its  construction  was  commenced  on and  fin- 
ished on : —  (giving  dates) ;  that  the  line  of  constructed  road  is  accurately  repre- 
sented upon  the  map,  and  that  it  conforms  to  the  line  of  located  route  which  received 
the  approval  of  the  Secretary  of  the  Interior  on (giving  date).    (See  Form  V.) 

Second,  Certificate  of  the  president  of  the  oompany,  attested  by  the  secretary  under 
the  corporate  seal,  that  the  portion  of  the  road  indicated  by  the  map  was  actuaUy 
constructed  at  the  time  as  sworn  to  by  the  chief  engineer  of  the  company  (or  person 
making  the  affidavit),  and  on  the  exact  route  shown  on  the  map ;  that  in  its  con- 
struction the  road  does  not  deviate  from  the  line  of  route  approved  by  the  Secretary 
of  the  Interior,  and  that  the  company  has  in  all  respects  complied  with  the  require- 
ments of  the  act  of  March  8, 1S75,  granting  right  of  way  through  the  publio  lands. 
(See  Form  VI.) 
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Any  variation  within  the  limits  of  100  feet  from  the  central  line  of 
the  road  as  located  will  not  be  considered  a  deviation  from  snch  line,  but 
where^  upon  constraction,  it  is  found  necessary  to  transgress  the  limits 
within  which  the  company  has  right  of  way,  the  company  must  at  once 
file  proper  map  of  amended  route  for  approval. 

V.  If  the  company  desires  to  avail  itself  of  the  provisions  of  the  law 
which  grant  the  use  of  "ground  adjacent  to  the  right  of  way  for  station 
buildings,  depots,  machine  shops,  side  tracks,  turn  outs,  and  water  sta- 
tions, not  to  exceed  in  amount  20  acres  for  each  station,  to  the  extent  of 
one  station  for  each  10  miles  of  its  road,"  it  must  file  for  approval,  in 
each  separate  instance,  a  plat  showing,  in  connection  with  the  public 
surveys,  the  surveyed  limits  and  area  of  the  grounds  desired.  Such 
plat  must  bear — 

Unt,  Affidavit  of  the  chief  engineer  or  snrveyoT  by  whom  ornnder  whose  snp^r- 
Tision  the  enrvey  was  made,  to  the  effect  that  the  plat  accarately  represents  the  sur* 
▼eyed  limits  and  area  of  the  grounds  required  by  the  company  for  station  or  other 

purposes,  under  the  law  (stating  the  purposes),  in (giving  section,  township, 

range,  and  State  or  Territory) ;  that  the  company  has  occupied  no  other  grounds  fox 
station  or  other  similar  purposes  upon  public  lands  within  the  section  of  10  miles  for 
which  this  selection  is  made,  and  that^  in  his  belief,  the  grounds  so  represented  are 
actuaUy  and  to  their  entire  extent  required  by  the  company  for  the  necessary  uses 
eontemplated  by  law.    (See  Form  VII.) 

Second.  Certificate  of  the  president  of-  the  company,  attested  by  the  secretary 
under  the  corporate  seal,  that  the  survey  of  the  tract  represented  on  the  plat  was 
made  under  authority  and  by  direction  of  the  company  by  or  under  supervision  of 
its  chief  engineer  (or  person  making  the  survey),  whose  affidavit  is  attached;  that 
such  survey  accarately  represents  the  grounds  actuaUy  and  to  their  entire  extent  re- 
quired by  the  company  for  station  (or  other)  purposes  in (giving  section,  town- 
ship, range,  State,  or  Territory),  allowed  by  the  provisions  of  the  act  of  Congress  ap- 
proved March  3,  1875,  granting  to  railroads  the  right  ot  way  through  the  publio 
lands;  that  the  company  has  no  station  or  other  grounds  upon  public  lands  within 
the  section  of  10  miles  for  which  this  selection  is  made;  and  that  the  company,  by 
resolution  of  its  board  of  directors  of  a  certain  date  (giving  the  date),  directed  th« 
proper  officers  to  present  the  plat  for  the  approval  of  the  Secretary  of  the  Interior 
in  order  that  the  company  may  obtain  the  use  of  the  grounds  under  the  law  above 
referred  to.    (See  Form  VIII. ) 

When  maps  of  a  line  of  any  road  have  been  approved  by  the  Secre- 
tary  of  the  Interior,  a  copy  of  so  much  thereof  as  relates  to  the  lands 
within  the  boundaries  of  a  given  district  will  be  transmitted  to  the  reg- 
ister and  receiver. 

Immediately  ux>on  receipt  of  such  copy,  if  the  same  represents  sur- 
veyed lands,  the  local  officers  will  mark  upon  the  township  plats  the 
line  of  route  of  the  road  as  laid  down  on  the  map.  They  will  also  note, 
in  x>encil,  on  the  tract  books  opx>osite  each  tract  of  pnbhc  land  out  by 
said  line^  that  the  same  is  to  be  disposed  of  subject  to  the  right  of  way 
for  the  road,  giving  its  name.  Thereafter,  in  disposing  of  any  tract 
cutby  the  line  of  route,  the  claim  to  which  shall  have  been  initiated 
subsequent  to  the  receipt  of  the  copy  of  the  approved  map,  the  register 
and  receiver  will  note,  in  red  ink,  across  the  face  of  the  certificate  issued 
upon  any  entry  made,  that  the  same  is  allowed  subject  to  the  right  of 
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way  of  the  road,  giving  its  name,  and  refer  to  the  letter  trcm  this  offioe^ 
transmitting  the  map,  by  its  initial  and  date. 

When  there  is  received  ftom  this  office  a  copy  of  an  approved  phit  of 
grounds  selected  by  a  company,  under  the  act  in  question,  for  station 
purposes,  etc.,  they  will  mark  the  proper  township  plat  accordingly, 
make  the  necessary  notes  on  the  tract  books,  and  in  disiKMSdng  of  the 
tracts  which  may  include  the  grounds  so  selected,  the  officers  will  note 
on  the  certificate  of  entry,  in  addition  to  the  note  concerning  the  right 
of  way,  the  entry  is  permitted  subject  to  the  use  and  occupation  of  the 
company  (naming  it)  for  station  purposes,  etc. 

When  copies  of  approved  maps  or  plats  are  sent,  showing  lines  of 
route  through  unsurveyed  lands,  they  will  be  placed  on  file,  awaiting 
further  compliance  witii  the  law  and  iQstructions  by  the  companies  after 
survey  of  the  lands. 

^e  act  of  March  3, 1875,  is  not  in  the  nature  of  a  grant  of  lands; 
it  does  not  convey  an  estate  in  fee,  either  in  the  <^  right  of  way"  or  the 
grounds  selected  for  depot  purposes.  It  is  aright  of  use  onlyi  the  title 
still  remaining  in  the  United  States. 

Each  tract  selected  for  station  purposes  under  the  act  must  represent 
its  particular  section  of  10  miles,  and  can  not  be  selected  in  any  other 
section  of  10  miles.  That  is,  within  the  first  10  miles  a  tract  may  be 
selected  at  any  point  within  said  section,  and  for  the  next  10  miles 
another  tract  may  be  selected  within  the  limits  of  that  section  in  the 
same  manner  as  the  first;  and  other  tracts  may  in  like  manner  be 
selected  for  each  additional  section  of  10  nules  to  represent  said  section 
in  its  particular  locality.  All  selections  for  station  purposes  are  now 
adjusted  in  conformity  to  the  above  ruling,  as  shown  by  Forms  YII  and 

vin. 

All  persons  settling  on  public  lands  to  which  a  railroad  right  of 

way  has  attached,  take  the  same  subject  to  such  right  of  way,  and  must 

pay  for  tiie  fiill  area  of  the  subdivision  entered,  there  being  no  authority 

to  make  deductions  in  such  cases. 
If  a  settier  has  a  valid  claim  to  land  existing  at  the  date  of  the  ap* 

proval  of  the  mi^  of  definite  location  of  a  railroad  company,  his  right 
is  superior,  and  he  is  entitled  to  such  reasonable  measure  of  damages 
for  ^^  right  of  way,''  etc.,  as  may  be  determined  upon  by  agreement  or 
in  the  courts,  the  question  being  one  that  does  not  tall  within  the  juris- 
diction of  this  office. 

All  maps  must  be  filed  with  the  register  of  the  proper  land  office,  who 
will  note  upon  the  same  the  feict  that  they  are  filed  in  duplicate,  and 
transmit  both  map  and  dupUeate  to  this  office. 

Registers  are  instructed,  in  any  case  where  information  is  received 
by  them  of  the  construction  of  railroads  witiiin  their  districts,  of  the 
rights  of  which  they  have  no  offix^ial  knowledge,  topromptiy  advise  this 
office  of  the  facts,  in  order  that  proper  information  or  directions  in  the 
matter  may  be  given  thenu 
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All  maps  of  location  presented  for  approval  shonld  be  drawn  on  trac- 
ing linen,  the  scale  not  less  than  2,000  fiBet  to  the  inch,  and  shonld  be 
filed  in  duplicate.  Station  plats  shonld  be  upon  a  scale  of  400  feet  to 
the  inch,  and  shonld  also  be  filed  in  duplicate. 

The  attention  of  companies  seeking  the  benefits  of  this  act  should  be 
specially  directed  to  these  suggestions,  as  serious  delays  and  embarrass- 
ments are  often  incurred  through  the  inability  of  this  office,  owing  to 
its  limited  clerical  force,  to  prepare  the  necessary  copies  for  transmission 
to  the  district  offices. 

BiaHT  OF  WAY  FOB  OANALS,  DITOHES,  AND  BeSBBTOIB  SITBS. 

Sections  18, 19,  20,  and  21  of  the  act  of  Congress  approved  March 
3,  1801  (26  Stat,  1095),  entitled,  <<An  act  to  repeal  timber-culture 
laws,  and  for  other  purposes,''  grants  the  right  of  way  through  the 
public  lands  and  reservations  of  the  United  States  for  the  use  of 
canals,  ditches,  and  reservoirs,  heretofore  or  hereafter  constructed  by 
corporations,  individuals,  or  associations  of  individuals,  upon  the  filing 
and  approvsd  of  the  certificates  and  maps  therein  provided  for,  but  the 
word  ^^reservations''  as  here  used  does  not  include  Indian  reservations. 

The  following  instructions,  under  said  act,  are  added  for  the  informa- 
tion of  those  who  may  desire  to  secure  the  benefits  granted  thereby: 

THE  EIGHTEENTH  SECTION 

provides  that  the  right  of  way  through  the  public  lands  and  reserva- 
tions of  the  United  States  is  hereby  granted  to  any  canal  or  ditch  com* 
pany,  formed  for  the  purpose  of  irrigation,  and  duly  organized  under 
the  laws  of  any  State  or  Territory,  which  has  filed  or  may  hereafter  file 
a  copy  of  its  articles  of  incorporation,  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  the  ground  occupied  by  the  water  of 
the  reservoir,  and  of  the  canal  and  its  laterals,  and  50  feet  on  each  side 
of  the  marginal  limits  thereof;  also  the  right  to  take  from  the  public 
lands  a^acent  to  the  line  of  the  canal  or  ditch,  material,  earth,  and 
stone  necessary  for  the  construction  of  such  canal  or  ditch.  The  right 
of  way  must  not  interfere  with  the  proper  occupation  by  the  Government 
of  any  reservation,  and  all  maps  of  location  must  be  subject  to  the 
approval  of  this  Department  and  of  the  Department  having  charge  ol 
any  reservation  in  which  the  right  of  way  is  proposed  to  be  located* 

THE  NINETEENTH  SECTION 

is  drawn  in  the  same  general  terms  of  section  4  of  the  right-of-way 
act  for  railroads,  approved  March  3, 1875  (18  Stat.,  p.  482),  and  directs 
that  any  eanal  or  ditch  company  desiring  to  secure  the  benefits  of  this 
act  shall,  within  twelve  months  after  the  location  of  10  miles  of  its  canal, 
if  the  same  be  ux>on  surveyed  lands,  and  if  upon  unsurveyed  lands 
within  twelve  months  after  the  survey  thereof  by  the  United  States, 
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file  with  the  register  of  the  land  office  for  the  district  where  such  land 
is  located  a  map  of  its  canal  or  ditch  and  reservoir,  and,  nx>on  the  ap- 
proval thereof  by  the  Secretary  of  the  Interior,  the  same  shall  be  noted 
upon  the  plats  in  said  office,  and  thereafter  all  such  lands  over  which 
such  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right 
of  way.  The  section  fiirther  provides  that  whenever  any  person  or  cor- 
poration, in  the  construction  of  any  canal,  ditch,  or  reservoir,  injures 
or  damages  the  possession  of  any  settler  on  the  public  domain,  the 
party  committing  such  injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  injury  or  damage. 

Under  this  section  all  maps  or  plats  showing  the  location  of  canals, 
ditches,  or  reservoirs,  must  first  be  filed  in  the  proper  local  land  offices. 
The  register  will  note  in  red  ink  on  the  map  or  plat  over  his  official  sig- 
nature the  date  of  such  filing  in  his  office,  and  the  fact  that  it  is  ^' filed 
in  duplicate",  and  then  promptly  transmit  the  same  to  this  office  for 
appropriate  action.  It  is  imperatively  necessary  that  all  maps  or  plats 
submitted  under  this  section  should  be  filed  in  duplicate. 

THE  TWENTIETH  SECTION 

directs  that  the  provisions  of  this  act  shall  apply  to  all  canals,  ditches, 
or  reservoirs  heretofore  or  hereafter  constructed,  whether  constructed 
by  corporations,  individuals,  or  associations  of  individuals,  on  the  filing 
of  the  certificates  and  maps  herein  provided  for.  If  such  ditch,  canal, 
or  reservoir,  has  been  or  shall  be  constructed  by  an  individual,  or  asso- 
ciation of  individuals,  it  shall  be  sufficient  for  such  individual,  or  asso- 
ciation of  individuals,  to  file  with  the  register  of  the  land  office  where 
said  land  is  located  a  map  of  the  line  of  such  canal,  ditch,  or  reservoir, 
as  in  case  of  a  corporation,  with  the  name  of  the  individual  owner  or 
owners  thereof^  together  with  the  articles  of  association,  if  any  there  be. 
Plats  heretofore  filed  shall  have  the  benefits  of  this  act  from  the  date  of 
their  filing,  as  though  filed  under  it  Forfeiture  ib  declared  if  any  sec- 
tion of  said  canal  or  ditch  shall  not  be  completed  within  five  years  after 
the  location  of  said  section,  to  the  extent  that  the  same  is  not  com- 
pleted at  the  date  of  the  forfeiture. 

By  the  provisions  of  this  section  it  is  obligatory  upon  all  corpora- 
tions, individuals,  or  associations  of  individuals,  owning,  controlling, 
or  operating  canals,  ditches,  or  reservoirs,  whether  the  same  have  been 
constructed,  or  are  to  be  hereafter  constructed,  in  order  to  be  admitted 
to  eiyoy  the  benefits  provided  for  in  this  statute,  to  file  the  necessary 
papers  and  maps  entitling  them  to  recognition  under  this  act;  and  the 
registers  and  receivers  are  directed  to  give  notice  to  all  such  corpora- 
tions that  may  be  found  within  their  districts  that  the  conditions  prece- 
dent to  obtaining  rights  of  way  over  the  public  lands,  as  enumerated 
by  the  statutCi  must  be  fiiUy  compUed  with  before  any  easement  ean  be 
secured* 
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declares  that  nothing  in  tMs  act  shall  anthorize  sncli  canal  or  ditch 
company  to  occapy  such  right  of  way  except  for  the  purpose  of  said 
canal  or  ditch,  and  then  only  so  &r  as  may  be  necessary  for  the  con- 
straction,  maintenance,  and  care  of  said  canal  or  ditch. 

All  maps  of  location,  either  of  canals  or  ditches,  presented  for  ap- 
proval, shonld  be  in  duplicate  and  drawn  upon  the  scale  not  less  than 
2,000  feet  to  the  inch,  as  required  in  the  case  of  locations  under  the  act 
granting  the  right  of  way  to  railroads,  but  the  survey  of  a  reservoir 
may  be  mapx>ed  to  the  scale  of  1,000  feet  to  the  inch,  and  must  also  be 
in  duplicate.  The  smallest  legal  subdivision  of  the  public  survey 
should  be  shown. 

The  termini  of  a  canal  or  ditch  and  laterals  should  be  fixed  by  ref- 
erence to  established  comers  of  the  public  survey,  and  described  in 
the  field  notes  and  in  the  certificate  of  the  engineer.  The  course  and 
distance  of  the  line  of  route  and  also  the  width  of  the  canal  or  ditch 
should  be  noted  upon  the  maps,  and  wherever  the  location  crosses  a 
line  of  the  public  survey  the  distance  to  the  nearest  established  comer 
should  be  ascertained  and  noted. 

Where  the  boundary  lines  of  a  reservoir  cross  the  lines  of  the  pubUo 
survey  the  point  of  intersection  should  be  marked  with  a  stake  or 
stone,  and  the  distance  from  such  point  to  the  nearest  established 
comer,  outside  of  the  reservoir,  should  be  noted  on  the  map. 

In  surveying  a  reservoir,  the  initial  point  should  be  fixed  by  refer- 
ence to  an  established  comer  of  the  public  survey,  outside  of  the  reser- 
voir, and  the  outer  or  shore  Une  should  be  so  marked  that  adjoining 
proprietors  may  know  the  boundary  and  that  surveyors  may  retrace 
the  line  in  after  years  regardless  of  the  water  line. 

In  all  cases,  maps  filed  under  this  act  should  be  accompanied  by  the 
field  notes  of  the  survey,  which,  like  the  maps,  must  be  in  duplicate,  and 
in  these  notes  the  variation  of  the  magnetic  from  the  true  meridian 
should  be  noted. 

This  act  does  not  contemplate  the  appropriation,  for  reservoir  pur- 
poses, of  natural  lakes  that  are  already  the  source  of  a  water  supply; 
nor  the  damming  of  a  river,  so  that  the  a^acent  country  is  overflowed. 
Its  intention  seems  to  be  to  encourage  the  much-needed  work  of  con- 
Btmcting  ditches,  canals,  and  reservoirs  in  the  arid  portion  of  the 
country,  and  not  as  granting  an  easement  in  a  natural  source  of  water 
supply. 

The  duties  of  registers  and  receivers  under  this  law  are  Identical  with 
those  prescribed  in  the  first  part  of  this  circular  containing  the  rules 
and  regulations  for  railroads  claiming  right  of  way  over  the  pnbHo 
lands  tinder  act  of  March  3, 1875. 

No  separate  forms  are  prescribed  to  be  used  under  the  said  sections, 
but  the  attached  forms  prescribed  for  use  by  railroads  claiming  right 
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of  way  under  the  act  of  March  3, 1876^  may  be  ased  in  such  proceedingg 

mutatis  mutandis. 

Thos.  H.  Oabteb^ 

Oammissioner. 
Approved  A|nrch  21, 1892i 

John  W.  Noble, 

Secretary. 

FORMS  FOR  "  DUE  PROOFS"  AND  VERIFICATION  OF  MAPS  OF  RIGHT-OP- 

WAT  RAILROADS. 

(I.) 


If  — -— ,  secretary  [«  pcwUMt  ]  of  the railroad  company,  do  hereby  cer- 
tify that  the  organizatUm  of  aald  oompaQy  has  been  completed;  that  tlie  oompany  is 
folly  aathoiised  to  prooeed  with  the  oonstmotion  of  the  road  according  to  the  existing 
laws  of  the  State[or  Tmii»iy] ;  and  that  the  copy  of  the  articles  of  association  [w  iiiomywitiM] 
of  the  company  filed  in  the  Department  of  the  Interior  is  a  tme  and  correct  copy  of 
the  same. 

In  witness  whereof  I  have  herennto  set  my  name  and  the  corporate  seal  of  the  com- 
pany. 

[SEAL.]  , 


of  the Bailroad  Company, 


(XL) 


-— »—  ,  being  dnly  sworn,  says  tliat  he  is  the  president  of  the railroad 

company,  and  that  the  following  is  a  tme  list  of  the  officers  of  the  said  company, 
witii  the  fall  name  and  official  designation  of  each,  to  wit:  [am  ioMn  th*  lui  mm  u4  •» 

eUl  dotlf  oUIm  of  mtk  oflew|l 

[SEAL  OF  OOMPANT.]  — , 

FroMoHt  of  ike  Ckmptmii. 
(in.) 


-,  being  dnly  sworn,  says  he  is  the  chief  engineer  of  [erbtte 


I*  nrwv  tha  um  ofioata  oi  tha  rand  oi]  the  — ^^  railroad  Company ;  that  the  survey  of  the  line  of 

route  of  said  road  f^om to  ,  a  distance  of miles,  wasmade  by  him 

[oraBdarUadirMtioB]  as  chief  engineer  of  the  company  [orMrarf«ror«Bpiojr«db]rthteoiiipaayl  and 

under  its  authority,  commencing  on  the day  of  ,  18—,  and  ending  on  the 

day  of ,  18—;  and  that  such  suryey  is  accurately  represented  on  the  ac- 
companying map. 


Sworn  and  subscribed  to  before  me  this day  of ,  18—. 

[SBAL.]  , 

Jfotary  FubUo, 

(IV.) 

I, ,  do  hereby  certify  that  I  am  the  president  of  the railroad 

company ;  that ,  who  subscribed  the  foregoing  affidavit,  is  the  ohief  engi- 
neer of  [or  «M  ampioyMi  to  oMkt  tht  wamr  bjr]  thc  Said  Company  J  that  the  survey  of  line  of  route 
of  the  company's  road,  as  accurately  represented  on  the  accompanying  map,  was  made 
under  authority  of  the  oompany;  that  the  said  line  of  route  so  surveyed  and  as  rep- 
resented on  the  said  map  was  adopted  by  the  oompany  by  resolution  of  its  board  of 

directors  on  the day  of ,  18 — ,  as  the  definite  location  of  the  road  from 1 

to ,  a  distance  of miles ;  and  that  the  map  has  been  prepared  to  be  filed 

for  the  approval  of  the  Secretary  of  the  Interior^  in  order  thai  the  oompany  may  ob- 
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tftln  the  benefits  of  the  act  of  Ccmgreae  appioTed  llaieh  8, 1875,  entitled  ''An  Ml 
granting  to  railroada  the  right  of  way  through  the  public  landa  of  the  United 
States.'' 


Attest: , 


Fr^Mtmt  Hjf  ihs  ^— —  RaXbroad  Coming, 


Secretary. 

[S£AL  OF  COMPANY.] 

(V.) 


-  ,  being  dnly  sworn,  says  that  he  is  the  chief  engineer  of  [«  «m 

;tte  HMdof]  the railroad  company;  that  said  road  had  been  constructed,  miP 

der  his  snperyiBion,  from to— — >adistanceof  miles;  that  its  constrain 

tion  was  commenced  on  the day  of ^  18—,  and  finished  on  the  —  day  of 

f  18 — ;  that  the  line  of  eoostrooted  road  as  aforesaid  is  accnrately  represented 

on  the  accompanying  map,  and  that  it  conforms  to  the  line  of  located  ronte  which 
receiyed  the  approTal  of  the  Secretary  of  the  Interior  on  the  ——day  of ,  18—^ 


'■ii 


Sworn  and  subscribed  to  before  me  this day  of ,  18 — . 

[8BAI*.]  ^—  , 

Notary  PubUo. 
(VI.) 


I,  '  ,  do  hereby  oertiiy  that  I  am  the  president  of  the  — ^  railroad 

company ;  that  the  portion  of  the  road  from to ^  a  distance  of—  miles, 

was  actoally  constracted  as  set  forth  in  the  foregoing  affidavit  of ,  chief 

engineer,  [or,thapwMB«apiQy«dhyfkteiMvuviafktpimbM.]  and  on  the  exact  route  as  represented 
on  the  accompanying  map;  that  in  its  construction  the  road  does  not  dcYiate  from 

the  line  of  route  approred  by  the  Secretary  of  the  Interior  on  the  — ^  day  of >, 

18 — ;  and  that  the  company  has  in  all  things  complied  with  the  requirements  of  the. 
act  of  Congress  approved  March  8, 18T5,  granting  to  railroads  the  right  of  way  through 
the  public  lands  of  the  United  States. 


Attest:  , 


Freaident  of  the  ^**^  Eailroad  Company, 


Secretary, 

[SSAL  OF  COMPANY.] 

(vn.) 


-,  being  duly  swoiD,  says  lie  is  the  chief  engineer  of  [« fh»iaaM«aiiBv«4  w] 


the  — —  railroad  company,  under  whose  surpervision  the  surv^  was  made  of  the 
grounds  selected  by  the  company  linr  [•tetio%b«fldiw«,4«oti^«ce.,MttoeM«a«yb«],  under  the  act 
of  Congress  approved  March  8, 1875,  grantingtotherailroadstherightof  way  through 
the  pubUo  lands  of  the  United  States;  said  grounds  being  situated  in  the 

quarter  of  section  —  of  township  — ,  of  range  -^^  — ,  in  the  State 

[«rT«vttorr]  of  ;  that  the  accompanying  plat  accurately  represents  the  surveyed 

limits  and  area  of  the  grounds  so  selected,  and  that  the  area  of  the  ground  so  selected 
and  surveyed  is  —  acres  and  no  more;  that  the  company  has  occupied  no  other 
grounda  for  similar  purposes  upon  public  lands  within  the  section  of  ten  miles  for 
which  this  selection  is  made;  and  that,  in  his  belief  the  grounds  so  selected  and  sur* 
Tcyed,  and  represented,  are  actually  and  to  their  entire  extent  required  by  the  com- 
pany for  the  necessary  uses  contemplated  by  said  act  of  Congress  approved  March  8^ 
1875. 


Sworn  and  snbscxlb«!S  to  before  me  this  —  day  of    ■       ,  18—. 

[axAi-l  ■         , 

Notary  Pudlle. 
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(vm.) 

Ii  — — » ,  do  hereby  certify  that  I  am  the  president  of  the  — —  railroad 

eompany ;  that  the  survey  of  the  tract  represented  on  the  accompanying  plat  was 
made  under  authority  and  by  direction  of  the  company,  and  under  the  superyisien  of 
-,  its  chief  engineer  [orth«p«rMa«aipioy«diBth«pc«BiMi],  whose  affidavit  precedes 


this  certificate;  that  the  survey  as  represented  on  the  accompanying  plat  actually 

represents  the  grounds  required  in  the quarter  of  section of  township 

— ^ >  of  range — >  for  the  purposes  indicated,  and  to  their  entire  extent, 

under  the  act  of  Congress  approved  March  3, 1876,  granting  to  railroads  the  right  of 
way  through  the  public  lands  of  the  United  States;  that  the  eompany  has  selected 
BO  other  grounds  upon  public  lands,  for  similar  purposes,  within  the  section  of  ten 
miles  for  which  this  selection  is  made;  and  that  the  eompany,  by  resolution  of  its 

board  of  directors,  passed  on  the day  of  ,  IS—,  directed  the  proper  officers 

to  present  the  said  plat  for  the  approval  of  the  Secretary  of  the  Interior,  in  order 
that  the  company  may  obtain  the  use  of  the  grounds  described,  under  said  aet  ap- 
proved March  8,  1875. 


Freiident  of  the      ■  ■■  JEUMroad  Ckmy^amg^ 
Attest: 


Secretary^ 

[8BAL  OF  COMPAKY.j 
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PBB-EMPTION  ENTBT— SECTION  7,  ACT  OF  MARCH  8,  1881. 

WiTOHEB  V,  OONKIJN. 

A  pre-emptoT  who  duly  sabmitB  final  proof  and  pays  for  the  land  secures  a  right 
thereto  that  can  not  be  defeated  by  the  fact  that  the  entry  is  not  made  of  record 
in  the  General  Land  OffloCy  through  the  failure  of  the  local  officers  to  forward 
the  final  proof. 

The  pendency  of  a  contest  does  not  defeat  the  confirmation  of  an  entry  in  the  inter- 
est of  a  transferee  under  section  7,  act  of  March  3, 1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  5, 189^. 

I  have  considered  the  case  of  William  V.  Witcher  v.  Charles  W. 
Ooaklin,  upon  the  appeal  of  the  former  from  your  decision  of  October 
11, 1890,  dismissing  his  protest  against  the  final  proof  of  the  latter  in 
support  of  his  pre-emption  filing  for  the  B.  i  of  the  KW.  J,  the  KE.  J 
of  the  SW.  i,  and  the  WW.  J  of  the  SB.  J  of  Sec  29,  T.  41  ]^.,  E.  9  B., 
Sosanvilley  California,  land  district. 

The  record  shows  that  on  the  28th  day  of  January,  Conklin  filed  his 
pre-emption  declaratory  statement  for  said  land,  alleging  settlement 
January  1, 1887.  He  advertised  to  make  final  proof  for  said  tract  July 
14, 1888^  at  which  time  said  Witcher  appeared  and  filed  a  protest  in  the 
nature  of  an  affidavit  of  contest.  The  testimony  of  Conklin,  and  his 
two  witnesses,  was  taken  and  the  hearing  continued  to  the  16th  of  Jtdyi 
at  which  both  parties  appeared  and  introduced  their  testimony. 

Witcher,  in  his  affidavit  of  contest,  alleged  that  on  the  13th  day  of 
March,  1878,  one  Albert  Scherfen  filed  his  pre-emption  declaratory  state- 
ment for  the  tract ;  that  said  Scherfen  settled  upon  said  land  and  placed 
valuable  improvements  thereon,  consisting  of  a  house  20x25  feet,  of 
the  value  of  $200;  a  stable  and  hay-barn  40x50  feet;  a  granary  15x20 
feet;  said  buildings  of  the  value  of  $400.  That  he  fenced  about 
two  acres  of  the  land.  It  is  fhrther  alleged  that  on  the  19th  day  of 
February,  1884,  Witcher  purchased  from  said  Scherfen  his  improve- 
ments and  interest  in  the  land,  and  received  a  warranty  deed  therefor; 
that  at  the  same  time  Scherfen  delivered  to  Witcher  "the  duplicate 
receipt  No.  1402  of  final  payment  of  the  then  receiver  of  the  above- 
named  land  office."  Copies  of  the  deed  and  receipt  were  attached  to 
the  affidavit.  It  is  alleged  that  Witcher  went  into  the  possession  of  the 
property  under  his  purchase  from  Scherfen,  and  that  he  placed  farther 
improvements  upon  the  tract,  consisting  of  a  good  and  substantial 
fence,  enclosing  about  twelve  acres  of  the  land;  that  about  October  19, 
1886,  he  leased  the  premises  for  one  year  to  the  &ther  of  Charles  W. 
Conklin,  who  as  tenant  under  said  lease  entered  into  the  possession  of 
the  premises,  "and  suffered  his  son,  the  said  Charles  W.  Conklin,  to 
reside  with  him  upon  the  same  premises."  That  after  the  expiration  of 
about  twelve  months,  the  elder  Conklin  removed  from  the  tract  and 
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left  his  son  in  his  stead  npon  the  place;  that  thereafter  the  son  filed  his 
pre-emption  declaratory  statement,  nnder  which  he  seeks  to  make  final 
proot 

A  conspiracy  is  charged  between  the  Oonklins  to  get  possession  of 
the  land  by  the  elder  Oonklini  nnder  the  lease,  and  de&and  Witcher 
ont  of  his  rights  in  the  premises.  A  snit  in  the  State  conrt,  was  tried 
between  Witcher  and  the  yonuger  Oonklin,  respecting  the  right  to  the 
possession  of  the  premises,  which  resulted  fiEbvorably  to  Witcher,  and 
nnder  a  writ  issued  after  the  judgment  was  rendered  in  said  suit, 
Gonklin  was  put  out  of  the  possession  of  the  premises  and  Witcher 
put  in,  and  was  still  in  possession  when  this  controversy  was  tried 
before  the  local  officers. 

From  the  testimony  introduced  before  them,  the  local  officers  found 
in  favor  of  the  protestant,  and  rejected  the  final  proof  ofifered  by  Gonk- 
lin.   Gonklin  appealed. 

You,  by  letter  of  October  11, 1890,  reversed  the  judgment  of  the  local 
officers,  dismissed  Witcher's  protest,  and  found  Oonklin's  final  proof  to 
be  sufficient.    Witcher  appeals. 

The  first  and  second  assignments  of  error  are  as  follows: 

1.  That  Witcher  (Plaintiff)  failed  to  fdmish  satisfftotory  evidenoe  that  Soherfen 
(Plaintiff's  assignor)  ever  made  cash  entry  as  aUeged: 

2.  That  proof  was  necessary  to  establish  the  genuineness  of  the  BeoeiTer's  dnpll- 
cate  receipt,  issued  to  said  Soherfen,  and  filed  as  evidence  in  this  case. 

The  local  officers  found  <<  That  Albert  Scherfen  had  in  good  fisdth  com- 
plied with  the  pre-emption  law  and  had  made  final  proof  and  payment 
upon  said  land,  and  had  an  equitable  title  thereto.  That  his  rights 
should  not  be  defeated  by  the  neglect  or  wilful  non-performance  of  official 
duty  upon  the  part  of  the  local  officers.  .  .  .  That  W.  V.  Witcher 
obtained  from  said  pre  emptor  Scherfen,  on  19th  February,  1884,  all  the 
latter's  title  and  claim  to  said  premises;  that  he  examined  the  land, 
and  there  found  ample  evidence  of  the  compliance  with  law,  on  the 
part  of  Scherfen  as  to  residence,  improvement  and  cultivation.'' 

The  records  of  the  local  land  office  show  that  Albert  Scherfen  made 
pre-emption  declaratory  statement  for  the  tract  on  April  18,  1878, 
alleging  settlement  on  March  13, 1878.  The  records  of  the  local  office 
and  your  office  appear  to  be  sUent  as  to  whether  Scherfen  made  his 
final  proof  under  his  said  filing,  and  the  evidence  relied  upon  by  the 
protestant  to  show  that  such  final  proof  had  been  made  consisted  of 
an  alleged  receiver's  duplicate  receipt,  dated  November  5,  1880,  and 
signed  by  Andrew  Miller,  then  the  receiver  of  that  land  office.  The 
record  shows  that  such  a  receipt  was  oftered  in  evidence  at  the  trial, 
but  the  original  is  not  found  among  the  papers,  but  there  is  a  copy, 
duly  certified  by  the  register  of  the  local  office,  attached  to  the  protest 
filed  by  Witcher,  and  for  the  purposes  of  this  case  it  may  be  treated 
as  the  original.  The  objection  made  to  the  introduction  of  this  receipt, 
as  shown  by  the  report  of  the  local  officers,  was  ^<  on  the  ground  that 
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the  records  of  this  (local)  office  do  not  show  that  final  entry  was  ever 
made  by  Scherfen;  that  the  signatore  thereto  was  not  identified  and 
that  the  said  receipt  had  never  been  transferred.''  The  local  officers 
held  that  the  objections  were  not  well  taken  and  say: 

From  OUT  knowledge  of  the  oondact  of  thia  office  daring  the  period  in  which  thU 
receipt  parporte  to  have  been  iaened  are  faUy  persuaded  that  said  receipt  is  a 'gen- 
nine  receiver's  duplicate  receipt,  and  that,  as  by  it  shown,  Albert  Scherfen  did  on 
the  5th  day  of  Noyember,  1880,  make  final  proof  and  payment  upon  the  tract  of  land 
in  controversy ;  that  he  received  the  receipt  provided  by  law,  duly  signed  by  Andrew 
Miller,  then  receiver  of  this  office,  and  in  the  absence  of  any  evidence  to  the  con- 
trary it  is  to  be  presumed  that  such  proo^  was  made  in  accordance  with  the  laws  and 
regulations  governing  the  submission  of  proof  in  such  cases,  and  that  such  proof  was 
of  such  character  as  to  entitle  him  to  enter  said  land. 

In  yonr  decision,  yon  say  there  was  no  proof  that  the  signature  to  the 
original  duplicate  receipt  was  the  genuine  signature  of  the  then  receiver; 
that  the  witness  introduced  for  that  purpose  failed  to  testify  to  the  flEbct. 
In  this,  I  think,  you  were  in  error.  The  witness,  F.  N.  Long,  testified 
that  he  was  acquainted  with  Andrew  Miller  former  receiver  of  the 
Susanville  IT.  8.  Land  Office;  that  he  had  known  him  since  1855.  In 
response  to  the  question  <<  Do  you  know  the  signature  of  said  Miller  t" 
he  answered,  <^  I  think  I  would.  I  have  done  considerable  business  with 
Mr.  Miller  first  and  last."  He  further  testified  that  he  believed  he  was 
familiar  enough  with  Miller's  signature  to  recognize  it,  although  he 
would  not  like  to  swear  point  blank  to  any  man's  signature.  And  when 
the  counsel  submitted  to  the  witness  the  duplicate  receiver's  receipt 
and  asked  if  he  believed  the  signature  of  Andrew  Miller  thereto  was 
genuine,  he  answered  <<  I  do."  The  witness  was  not  cross-examined  by 
Gonklin's  counsel  nor  asked  to  explain  fuUy  the  grounds  ui>on  whidi 
he  based  his  opinion. 

From  a  careful  examination  of  all  the  evidence  in  the  case,  I  am  con- 
vinced that  the  finding  of  the  local  officers  is  sustained  thereby  and 
that  Scherfen  made  final  proof  and  payment  for  the  tract  as  found  by 
the  local  officers.  When  said  final  proof  and  payment  were  made  and 
the  duplicate  receiver's  final  receipt  given  thereon,  his  entry  was  com- 
pleted so  fiEur  as  he  was  concerned.  The  fact  that  his  final  proof  was 
not  forwarded  to  your  office,  and  there  made  a  matter  of  record,  can 
not  be  held  to  defeat  his  entry,  for  he  could  have  no  control  over  these 
matters. 

Scherfen's  entry  having  been  made  and  completed  on  the  5th  day  of 
U'ovember,  1880,  it  becomes  unnecessary  to  discuss  or  pass  upon  the 
other  questions  involved  in  the  record,  for  the  reason  that  under  the 
act  of  March  3, 1891  (26  Stat,  1095)  said  entry  is  confirmed.  The  seventh 
section  of  said  act  provides,  among  other  things,  that: 

AU  entries  made  under  the  pre-emption,  homestead,  desert-land  or  timber-oultnre 
lairs,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  inctmibered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
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eighty-eight;  and  after  final  entry,  to  bona  fide  pnrohasers  or  inonmbrancers,  for  a 
yalnable  consideration,  shall,  unless  upon  an  investigation  by  a  goyemment  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  Land  Department  of  such  sale  or  incum- 
brance. 

The  adverse  claim  of  Gonklin  did  not  orignate  prior  to  final  entry. 
The  land  embraced  therein  was  sold  prior  to  the  first  day  of  March, 
1888,  and  after  final  entry,  to  Witcher,  who  is  shown  to  be  a  bona  fide 
purchaser  for  a  valuable  consideration  and  no  fraud  on  the  purchaser 
has  been  found  upon  an  investigation  by  a  government  agent.  Under 
these  circumstances  the  entry  of  Scherfen  is  confirmed  without  refer- 
ence to  Gonklin's  claim.  See  Axford  v.  Shanks  (on  review)  13  L.  D., 
292.    Shepherd  v.  Ekdahl  (13  L.  D.,  537). 

Your  decision  admitting  Conklin's  final  proof  is  reversed  and  you 
are  directed  to  cause  his  filing  to  be  canceled.  The  papers  in  the  case 
are  herewith  returned  with  directions  to  proceed  under  the  act  of 
March  3, 1891,  in  harmony  with  the  views  herein  expressed. 


PBACTICB-PREFERENCK  RIGHT— SECTION  88,  ACT  OF  MARCH  8,  1880. 

Ooxt?.  Newbury. 

Ten  days  additional  are  aUowed  for  the  perfection  of  appeal  firomthe  local  ofiScey 

where  notice  of  the  decision  is  sent  by  mail. 
The  preference  right  of  entry  conferred  by  section  28,  act  of  March  2, 1889,  is  limited 

to  the  lands  originally  claimed  by  the  settler. 

First  Assistant  Secretary  Cliandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  5,  ld9Z 

The  land  involved  in  this  appeal  is  lot  9  and  the  SE.  J  of  IfW.  J  of 
Sec.  14,  T.  104  K,  E.  71  W.,  Chamberlain,  South  Dakota,  land  district 

The  record  shows  that  Edwin  0.  I^ewbury  on  April  3, 1890,  made 
homestead  entry  for  lot  9,  K  ^  of  NW.  J  and  the  SE.  J  of  WW.  i  of 
said  section,  township  and  range. 

On  April  8, 1890,  Thomas  H.  Cox  applied  to  make  homestead  entry 
for  the  SB.  J  of  N W.  J  and  lots  7,  8,  and  9,  of  said  section,  township  . 
and  range,  and  at  the  same  time  filed  an  affidavit  of  contest,  alleging 
that  he  made  settlement  on  the  land  last  above  described  on  February 
28, 1885,  under  a  proclamation  of  President  Arthur,  dated  February 
27, 1885,  declaring  said  lands  to  be  opened  for  settlement,  that  he  built 
a  house  thereon  which  was  completed  prior  to  the  date  of  President 
Cleveland's  proclamation  of  April  17, 1885,  revoking  the  one  of  Feb- 
ruary 27th,  aforesaid;  that  he  made  other  improvements  consisting  of 
an  addition  to  this  house,  a  stable,  dug  a  well,  had  two  hundred  and 
fifty  rods  of  wire  fence,  planted  apple  trees  and  small  firuits,  and  had 
twelve  acres  in  cultivation.  The  value  of  his  improvements  being 
placed  at  $750;  that  he  made  the  settlement  in  good  faith,  and  desireB 
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to  make  a  homestead  entry  of  the  same;  that  while  he  was  residing 
upon  said  land  in  February,  1890,  defendant  commenced  improvements 
on  lot  9,  and  made  homestead  entry  on  the  land  described  above^ 
thereby  including  79.64  acres  of  contestant's  land.  He  asked  for  a 
hearing  and  that  defendant's  entry  may  be  canceled  so  far  as  the  same 
is  in  conflict  with  his  application.  A  hearing  was  accordingly  had  be- 
fore the  local  oflScers,  beginning  May  13, 1890,  and  as  a  result  thereof 
they  decided  that  the  contestant  was  entitled  to  make  his  homestead 
entry,  and  that  defendant's  entry  be  canceled  so  far  as  the  same  con- 
flicts with  contestant's  application.  This  decision  was  made  May  27, 
1890.  I^otice  of  the  same  was  sent  by  registered  letter  to  the  defendant 
June  7,  1890,  and  he  receipted  for  it  on  the  same  day.  On  July  3d, 
following,  he  filed  a  notice  of  appeal.  On  July  13,  following,  the  con- 
testant filed  a  motion  to  dismiss  '^  the  notice  to  take  an  appeal,"  for  the 
reason  that  no  specification  of  errors  has  been  filed  or  served  upon 
appellee  within  thirty  days  after  notice  has  been  received  of  the  de- 
cision. On  the  12th  defendant  filed  his  specification  of  errors,  and  the 
local  officers  overruled  the  motion  to  dismiss.  Contestant  appealed 
from  the  decision  on  his  motion,  and  defendant  appealed  from  the  de- 
cision on  the  merits.  A  motion  was  made  before  you  to  advance  the 
case,  and,  for  reasons  deemed  sufficient,  you  did  so  and  took  it  up  out 
of  its  regular  order,  and  by  letter  of  March  14,  1891,  sustained  the  de- 
cision of  the  local  officers  on  the  motion  to  dismiss  the  appeal,  and  re^ 
versed  them  on  the  merits  of  the  case,  holding  that  the  defendant  had 
a  prior  right  to  the  land,  and  that  plaintiff  had  entirely  fE^iled  to  sustain 
the  charges  in  his  affidavit  of  contest.  Contestant  appealed,  assigning 
as  error  your  action  in  allowing  defendant  forty  days  in  which  to  per- 
fect his  apx)eal.  The  remaining  four  assignments  are  substantially  that 
your  decision  is  against  the  evidence. 

In  regard  to  the  first  assignment  of  error,  it  would  seem  that  all  that 
could  be  required  is  to  quote  rule  67  (Rules  of  Practice)  to  support  your 
ruling.    It  reads : 

The  party  aggrieved  wiU  be  aUowed  thirty  days  from  receipt  of  notice  in  which 
to  file  his  appeal  in  the  local  land  office.  Where  the  notice  is  sent  by  mail,  five  days 
additional  wiU  be  allowed  for  the  transmission  of  notice  and  five  days  for  the  return 
of  the  appeal. 

Therefore  when  the  notice  of  the  decision  is  sent  by  mail  the  time 
allowed  in  which  to  file  the  notice  of  appeal  and  serve  a  copy  of  the 
specification  of  errors  on  the  appellee  is  forty  days.  Trainor  v.  Stitzel 
(7  L.  D.,  387).  But  counsel  for  appellee  maintains  that  rule  15  controls 
in  apx>eals,  and  that,  inasmuch  as  it  has  been  held  that  notice  by  regis- 
tered letter  is  personal  service  as  required  by  that  rule,  defendant 
should  have  been  limited  to  thirty  days  from  receipt  of  the  registered 
letter,  and  cites  Anderson  v,  Tannehill  et  al.  (10  L.  D.,  388)  and  William 
W.  Waterhouse  (9  L.  D.,  131)  in  support  of  his  theory.  An  examina- 
tion of  these  cases  will  show  that  they  do  not  apply  to  appeals.  The 
14561— VOL  14 ^23 


354  DECISIONS  RELATING  TO  THE   PUBLIC  LANDS. 

^^ personal  notice"  required  by  role  15,  applies  to  the  initiation  of  the 
contest  and  has  no  reference  to  appeals.  The  appellant  having  com- 
pleted his  appeal  within  forty  days,  it  was  not  error  to  allow  it. 

The  land  in  controyersy  herein  was  in  the  Sioux  reservation,  which 
was  opened  to  settlement  by  executive  proclamation  dated  February 
27, 1885.  On  the  following  day  Oox  settled  upon  lot  7,  in  said  section 
and  placed  his  improvements  thereon.  The  testimony  shows  that  in 
-addition  to  lot  7,  he  claimed  lot  8,  lying  immediately  west  of  7,  and  one 
or  two  forties  lying  east  and  north-east  of  7,  (the  NE.  J  of  SE.  i  and 
lots  7  and  8  extend  clear  across  the  section  from  east  to  west,  and  the 
other  40  he  claimed  is  the  SE.  J  of  ]^B.  J).  The  ^W.  i  of  said  sec- 
tion, which  includes  the  land  in  controversy,  was  settled  upon  by  one 
3f  aughan  on  the  same  day,  but  prior  to  Cox's  settlement.  The  procla- 
matipn  opening  this  territory  for  settlement  was  revoked  by  executive 
proclamation  of  April  17, 1885,  (23  Stat.,  844),  and  by  said  proclama- 
tion it  was  ordered  that  all  persons  who  had  settled  thereon  were  re- 
quired to  vacate  and  remove  therefrom  within  sixty  days  from  that 
date.  Maughan  obeyed  said  order,  but  Oox  continued  to  live  upon, 
improve  and  exercise  rights  of  ownership  over  his  claim.  By  executive 
proclamation  of  February  10, 1890,  (26  Stat.,  1554)  said  land  was  again 
opened  for  settlement.  Said  proclamation  was  issued  in  pursuance  of 
^^an  act  to  divide  a  portion  of  the  reservation  of  the  Sioux  Nation  of 
Indians,"  etc.,  approved  March  2, 1889  (25  Stat.,  899).  By  section  23 
of  said  act  it  was  provided, — 

That  aU  peiBons  who,  between  the  27tli  day  of  Febraarji  1885,  and  the  17th  day  of 
AprU,  1885,  in  good  faith  entered  upon  or  made  settlement  with  intent  to  enter  the 

Bame shaU  for  a  period  of  ninety  days  after  the  proclamation  of  the 

President  required  to  he  made  by  this  act,  have  a  right  to  re-enter  upon  said  claims 

and  procure  title  thereto and  their  said  claims  shall,  for  such  time, 

have  a  preference  over  later  entries,  etc. 

It  will  thus  be  seen  that  the  question  before  me  is  as  to  whether  Cox 
had  a  preference  right  as  created  by  the  above  statute.  I  will  say  that 
Oongress  clearly  contemplated  in  giving  this  preference  right  that  the 
claimant  should  be  confined  to  the  land  originally  claimed.  In  other 
words,  that  he  could  not  take  other  lands  than  those  he  settled  upon 
and  claimed  during  the  period  the  reservation  was  open  for  settlement, 
to  wit,  between  February  27  and  April  17, 1885.  So  that  if  it  appears 
that  Cox  is  now  seeking  lands  other  than  those  he  claimed  then  Ids 
€ntry  can  not  be  entertained. 

I  think  the  testimony  very  clearly  shows  that  contestant  never  made 
any  claim  to  the  land  in  dispute  until  February,  1890.  He  admits  tbat 
when  he  found  Maughan  on  the  land  he  did  not  seek  to  get  it,  but  in- 
formed him  that  if  he  (Maughan)  had  not  taken  the  land  that  he  would« 
Subsequently,  he  sought  Maughan  to  buy  his  right  for  his  brother. 
He  continued  to  live  upon  lot  7,  until  the  spring  of  1887,  when  he  moved 
his  house  on  to  lot  8,  a  little  south  of  the  center  line  of  the  section  run- 
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ning  east  and  west,  the  dividing  line  between  lots  8  and  9,  where  he 
resided  at  the  time  of  the  hearing.  He  has  no  improvements  on  lot  9. 
It  seems  he  did  some  plowing  across  the  line  but  when  his  attention 
was  called  to  the  fact  by  Kewbory,  he  ezplaraed  it  by  saying  that  he 
thought  he  was  south  of  the  line.  By  consent  of  Kewbury  he  planted 
some  pumpkins  one  year  on  the  ground,  on  which  Kewbury  had  broom- 
com,  and  it  is  shown,  I  think,  that  he  distinctly  x>ointed  out  to  the  de- 
fendant his  north  line  along  this  center  section  line  between  lots  8  and 
9,  on  two  occasions.  He  claims  to  have  put  some  wire  fence  on  lot  9,  for 
the  purpose  of  enclosing  it,  but  I  do  not  think  he  did  so  with  any  serious 
intention^  at  least  the  fence  consisted  of  one  wire  only,  strung  to  trees 
and  stakes,  supported  by  rocks  and  frozen  earth.  This  was  done  before 
the  land  was  opened  by  the  later  proclamation,  and  he  being  a  tres* 
passer  could  acquire  no  rights  by  that  act.  As  a  farther  evidence  of 
his  original  intention,  he  cut  hay  upon  the  south-east  of  the  north-east, 
forbid  others  from  cutting  on  it,  and  appropriated  some  he  found  out 
there,  on  the  ground  that  it  was  part  of  his  claim. 

I  think  a  preponderance  of  the  evidence  shows  clearly  that  contest- 
ant is  now  seeking  to  enter  land  under  the  preference  right  given  by 
the  statute  quoted  above,  that  was  not  included  in  his  ^'said  claim" 
as  originally  intended  by  him.  The  defendant  having  made  his  entry 
first  and  complied  with  all  the  requirements  of  the  law,  his  entry  should 
be  allowed  to  stand. 

Your  judgment  is  therefore  affirmed. 


Bake  v.  State  op  Iowa, 

Motion  for  the  review  of  departmental  decision  rendered  September 
30, 1891, 13  L.  D.,  344,  denied  by  Secretary  Noble,  April  6, 1892. 


PBTVATB  CliuAIM— CONTIRMATION    BOUNDABT. 

Los  Teigos  Geant. 

The  oonfiTmation  of  this  claim  based  on  the  report  of  the  snrveyor  general  was  a 
final  settlement  of  the  question  pertaining  to  ^'  enclosure  and  cultivation  "  and 
conferred  a  Ml  and  perfect  title  to  the  land  contained  within  the  boundaries  of 
the  grant. 

Secretary  Nobis  to  the  Oommissioner  of  the  General  Land  Office^  April  6y 

1892. 

On  the  appeal  of  the  owners  of  the  Donaciano  Vigil,  or  Los  Trigos, 
grant,  situated  in  Few  Mexico,  the  decision  of  your  office,  January  9, 
1888,  ordering  a  resurvey  of  the  grant,  has  been  considered,  in  connec- 
tion with  the  record  in  the  case. 

The  grant  in  question  was  reported  upon  favorably  by  the  suryeyor* 
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general  of  New  Mexico  September  15,  1857,  under  the  provisions  of 
section  8  of  the  act  of  July  22, 1854  (10  Stat.,  308),  and  was  confirmed 
as  claim  l^o.  8  by  section  1  of  the  a<5t  of  June  21, 1860  (12  Stat.,  71). 

A  survey  of  the  grant  was  made  in  the  following  December,  showing 
an  area  of  12,545.66  acres.  That  survey  was  rejected  by  your  office  be- 
cause of  an  error  in  the  field  notes,  as  to  the  length  of  one  course  on  the 
eastern  boundary,  which  was  deemed  insuperable,  and  a  new  survey 
was  ordered;  on  appeal  this  action  of  your  office  was  sustained  by 
Secretary  Delano.  The  second  survey,  showing  an  area  of  9,646.50 
acres,  was  made  in  1877,  was  rejected  by  your  office  decision  and  ap- 
pealed from,  as  before  stated. 

In  said  decision  two  grounds  are  set  forth  upon  which  the  correct" 
ness  of  the  last  survey  is  questioned :  The  first  is  that  the  eastern 
boundary  is  located  too  far  to  the  east,  inasmuch  as  it  overlaps  the 
west  line  of  the  grant  of  San  Miguel  del  Bado ;  and  the  second  ground 
is  that  the  survey  includes  all  the  lands  within  certain  boundaries, 
whilst,  it  is  said,  the  grantees  were  only  entitled,  in  the  language  of 
the  grant,  to  the  ^^ lands  which  they  mark,  cultivate  and  fence"  within 
said  boundaries.  Upon  the  last  ground  the  survey  was  rejected,  and 
the  surveyor-general  was  directed  to  cause  a  new  survey  to  be  made, 
so  as  to  include  only  the  lands  ^^  actually  under  cultivation,  and  in  the 
occupancy  of  the  grantees  or  their  legal  representatives,''  on  February 
2, 1848,  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  confining  them 
within  the  boundaries  described  in  the  act  of  possession,  and  not  to  in- 
terfere with  the  lands  of  the  Pueblo  of  Pecos,  or  on  the  San  Miguel 
del  Bado  grant. 

The  specifications  of  error,  eight  in  number,  filed  with  the  appeal 
present  the  points  involved  with  sufficient  particularity,  and  need  not 
be  recited  herein. 

The  general  inquiry  is  whether  the  grant  is  properly  located  by  the 
last  survey.  As  a  preliminary  to  the  proper  determination  of  that  main 
question,  the  nature  and  extent  of  the  grant  should  be  first  ascertained. 
This  can  only  be  done  by  examination  of  the  record  in  the  case. 

By  the  act  of  1860,  supra^  the  grant  is  "  hereby  confirmed  "  "  as  recom- 
mended for  confirmation  by  the  surveyor-general"  of  New  Mexico. 
The  recommendation  of  the  surveyor-general  of  that  Territory  is  there^ 
fore  our  guide  as  to  the  nature  and  extent  of  the  grant. 

The  record  of  the  grant  as  reported  to  Congress  by  the  surveyor- 
general  is  found  on  page  351,  Volume  1,  Private  Land  Claims,  and  the 
decision  of  that  officer  commences  on  page  356.  It  is  unusually  fall, 
showing  a  careful  investigation  of  the  subject  before  him,  and  his  reasons 
at  length  for  recommending  the  approval  of  the  grant.  The  record 
shows  that  application  for  the  grant  was  presented  May  26, 1814,  to 
Gov.  Don  Jose  Manrique.    It  asked  for, — 

a  tract  of  anoultiyated  land  sitaate  in  the  place  oaUed  Los  Trigos,  as  far  as  El  Gils' 
tano^  independent  of  the  league  of  the  Indians  of  the  Pueblo  of  Pecos. 
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The  petition  was  referred  by  the  governor  to  the  corporation  of  Santa 
Fe,  it  being  stated  in  the  reference  that  the  corporation  was  clothed 
with  authority  to  act  thereon  by  decree  of  the  Viceroy  of  Angast  23, 
1813,  and  by  the  royal  order  of  January  4th  of  the  same  year.  On  July 
30, 1814,  the  council  of  Santa  Fe  granted  the  lands  petitioned  for  that 
"  may  not  belong  to  the  natives  of  the  town  of  Pecos,  or  to  the  resi- 
dents of  the  Point  El  Bado;"  and  ordered  that  the  parties  be  put  in 
possession  of  ^'  the  boundaries  which  may  be  assigned  to  them  as  they 
solicit." 

On  June  22, 1815,  Gtov.  Mayne  approved  the  grant  of  the  town  coun- 
cil,— "  provided,  that  a  royal  grant  to  property  is  only  to  be  considered 
to  be  upon  lands  which  they  mark,  cultivate  and  fence  in,  etc.'' 

Subsequently,  on  December  5, 1815,  the  Indian  lands  were  measured 
off  and  set  apart,  and  the  senior  justice  of  Santa  Fe  placed  the  peti- 
tioners in  possession  of  the  lands  asked  for  by  them. 

It  will  be  seen  also  by  the  record  that  the  right  of  YigU  and  his  asso- 
ciates to  the  land  in  question,  was  vigorously  contested  before  the 
surveyor-general  by  parties  claiming  adversely,  who  asserted  that 
I>OBsession  of  the  lands  had  been  delivered  to  them  by  a  public  officer 
having  lawful  authority  to  do  so.  In  the  objections  to  the  approval  of 
the  grant,  filed  by  the  contestants  before  the  surveyor  genera],  it  is  in- 
sisted,— 

2nd.  That  the  grant  was  only  to  snoh  portions  of  the  land  as  should  be  enclosed, 
bnilt  upon,  and  cultivated,    .... 

3rd.  That  the  proofs  show  conclusively  that  the  grantees  built  upon,  enclosed  and 
cultivated  only  a  very  small  portion  of  the  lands  included  within  the  limits,  etc. 

The  surveyor-general,  in  his  opinion  on  the  above  objections,  says 
that  the  grant  in  question  was  made  by  the  town  council  of  Santa  Fe, 
which  had  fiiU  authority  so  to  do  under  the  Spanish  law  of  January  4, 
1813;  that  grants  under  said  law  were  in  fee  simple;  by  fixed  limits 
and  specific  boundaries;  that  the  insertion  of  the  clause  by  Governor 
Mayne,  relative  to  inclosures  and  cultivation,  was, — 

the  interpretation  of  the  law  by  a  subsequent  governor,  made  after  the  grant  had 
been  made  according  to  law  by  the  town  council,  was  not  binding  on  the  parties, 
and  was  therefore  null  and  void,  as  the  law  vested  in  him  no  authority  to  impose 
conditions;  and  any  part  taken  by  him  in  the  premises,  with  the  exception  of  being 
the  medium  between  -the  town  council  and  the  grantees,  was  an  assumption  of 
power  on  his  part  for  which  he  had  no  authority  of  law. 

It  was  therefore  held  that  whilst  cultivation  was  required  as  an  evi- 
dence of  good  fiEuth,  and  in  order  to  acquire  title,  and  inclosure  was 
advised  in  order  to  avoid  disputes,  '^it  was  optional  with  the  parties 
whether  they  should  cultivate  a  portion  only  or  the  whole  of  the  land 
granted,"  and  that  the  matter  of  inclosure  was  also  ^^left  to  the 
option  of  the  owner,  and  not  a  condition  imposed  upon  him  by  law," 
and  that  ^^the  law  certainly  does  not  require  every  foot  of  the  land  to 
be  cultivated  and  enclosed." 
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The  surveyor-general  thereupon  found  that  the  boundaries  of  the 
grant  are  proven  to  be  fixed  and  permanent  landmarks,  known  to  all 
X>ersons  familiar  with  the  locality;  that  the  grantees  went  upon  the 
land,  cultivated  it  in  good  faith,  and  that  it  was  always  recognized  as 
their  property.  He  was  therefore  of  the  opinion  that  the  law  gave  <'a 
fall  and  perfect  title  to  the  land  contained  within  the  boundaries  of  tlie 
grant"  made  by  the  town  council  of  Santa  Fe,  and  hence  recommended 
that  it  be  thus  confirmed  to  the  grantees. 

it  is  thus  made  plain  that  the  matter  of  the  inclosure  and  cultivation 
of  the  lands  was  presented  to  and  passed  upon  by  the  surveyor-gen- 
eral, who  decided  plainly  that  the  provision  relating  thereto  was  illegal 
and  of  no  effect,  and  that  the  grantees  took  <<a  full  and  perfect  title  to 
the  land  contained  within  the  boundaries." 

With  this  full  and  careful  report  before  it  Congress  confirmed  the 
grant  as  recommended  by  the  surveyor-general.  This  seems  to  me  to 
be  a  final  settlement  of  the  question  of  enclosure  and  cultivation, 
beyond  the  power  of  your  office  or  this  Department  to  reopen  it.  "A 
ftiU  and  x>erfect  title  to  the  land  contained  within  the  boundaries  of  the 
grant"  was  confirmed  by  Congress,  and  the  executive  has  no  power  to 
limit  that  confirmation  to  such  lands  only  ^'within  the  boundaries"  as 
were  '^  actually  under  cultivation  and  in  the  occupancy  of  the  grantees," 
at  the  date  of  the  treaty  with  Mexico. 

There  is  therefore  manifest  error  in  the  instructions  issued  to  the 
surveyor- general  in  this  resj^ect,  and  the  same  are  hereby  overruled. 

The  other  ground  of  objection  is  not  passed  upon  by  your  office.  The 
testimony  taken  in  relation  thereto,  or  rather,  excerpts  therefrom,  are 
recited  in  the  decision,  but  no  opinion  is  expressed  thereon,  and  no 
instructions  are  issued  to  the  surveyor-general  to  guide  him  in  respect 
to  that  x>oint.  it  was  doubtless  thought,  inasmuch  as  it  was  decided, 
only  such  lands  were  to  be  surveyed  as  were  ^^  actually  under  cultiva- 
tion and  in  the  occupancy  of  the  grantees  "  at  the  date  of  the  treaty, 
that  the  area  of  the  grant  would  be  so  reduced  it  could  not  reach  to 
the  point  where  the  alleged  conflict  is  said  to  take  place;  therefore,  it 
was  unnecessary  to  decide  a  question  which  would  not  arise  on  survey. 

But  this  Department  having  now  determined  that  there  is  manifest 
error  in  said  ruling  of  your  office,  the  question  of  the  other  alleged 
error  becomes  an  important  one,  which  should  be  regularly  acted  upon 
and  decided.  The  papers  in  the  case  are  herewith  returned  to  you  that 
the  same  may  be  re-examined  and  considered  in  accordance  with  the 
views  herein  expressed,  and  fully  adjudicated,  to  the  end  that  if  said 
survey  be  defective,  proper  steps  be  taken  to  reform  it;  or,  if  correct, 
that  it  be  formally  approved  and  patent  issued  thereon  in  accordance 
with  the  provisions  of  section  4^  act  of  March  3, 1869  (15  Stat.;  342). 
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BAILBOAD    GRANT-STATUTORY    FORFEITURE— SETTLEMENT. 

Southern  Paoifio  E.  E.  Oo.  v.  Hammond. 

The  forfeiture  declared  bj  the  act  of  September  29, 1890,  was  complete  on  the  passage 
of  the  act.  and  opened  to  settlement  immediately  the  lands  designated  therein. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  April 

6y  1892. 

I  have  considered  the  case  of  the  Southern  Pacific  Eailroad  company 
V.  Maria  S.  Hammond,  on  appeal  by  the  former  from  your  decision  of 
November  12, 1889,  holding  for  confirmation  the  entry  of  the  latter  for 
the  N  W.  J,  Sec.  27,  T.  15  S.,  E.  7  F.,  M.  D.  M.,  San  Francisco,  Cali- 
fornia, land  district. 

This  land  is  within  the  primary  limits  of  the  grant  to  the  said  rail- 
road company  by  act  of  July  27, 1866  (14  Stat.,  292),  which  attached 
January  3, 1867. 

The  township  plat  of  the  official  survey  was  filed  in  the  local  land 
office  February  3, 1873. 

On  September  22, 1885,  Maria  S.  Hammond  made  application  to  make 
a  homestead  entry  for  said  land.  She  presented  the  usual  affidavits 
showing  her  qualifications  to  make  entry,  together  with  the  non-mineral 
affidavit  and  accompanied  the  same  by  several  affidavits  from  which 
it  appears  that  one  Oharles  Pierce' located  upon  .the  land  in  1868,  and 
built  a  house  thereon  and  that  he  resided  there  continuously  until 
April,  1872,  when  he  sold  his  improvement  to  0.  Y.  Hammond,  late 
husband  of  this  applicant,  who  immediately  established  his  residence 
thereon,  and  lived  there  until  September,  1884,  when  he  died,  leaving 
the  applicant  and  her  minor  children  in  possession  of  the  tract,  and  that 
they  have  continued  to  reside  thereon. 

The  testimony  tends  to  show  that  Pierce  was  a  qualified  entryman* 
From  the  best  information  the  witnesses  have^  he  was  born  in  Massa- 
chusetts, he  was  over  21  years  of  age,  and  none  of  them  have  any  knowl- 
edge of  his  ever  exercising  his  right  to  "pre-empf^  or  '<  homestead '^ 
any  other  tract  of  land. 

Mrs.  Hammond  is  qualified  to  make  homestead  entry. 

On  July  17, 1886,  your  office  by  letter  of  that  date  directed  the  local 
officers  to  permit  Mrs.  Hammond  to  make  entry  for  said  land,  in  pur- 
suance of  which  on  August  11, 1886,  she  filed  her  pre-emption  declara- 
tory statement,  alleging  settlement  September  26, 1869,  and  on  Novem- 
ber 14,  (not  the  16th  as  stated)  1888,  she  submitted  final  proof  in 
support  of  her  claim,  and  the  same  was  accepted  and  a  cash  certificate 
was  issued  accordingly. 

On  November  12, 1889,  your  office  held  said  entry  for  confirmation 
and  notified  said  railroad  company  of  your  action  and  of  its  right  of 
appeal. 
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On  December  7,  following,  the  company  filed  its  appeal  from  said 
decision,  and  assigns  the  following  errors: 

Ist.  Error  in  not  sustaining  the  right  of  said  company  under  its  grant. 

2.  Error  in  finding  the  land  excepted  from  the  grant  by  the  occupation  of  a  settler. 

The  final  proof  shows  that  Pierce  settled  upon  the  land  in  the  fall  of 
1866,  and  lived  there  till  1872,  when  he  sold  his  improvements  to 
G.  Y.  Hammond,  who  resided  there  continnoasly  nntil  his  death  in 
1884,  and  that  Maria  S.,  his  widow,  with  his  minor  children  have  main- 
tained continuous  residence  thereon  since  that  time. 

This  land  lies  opposite  a  portion  of  the  line  of  the  railroad  between 
Tres  Pinos  and  Huron  as  shown  by  the  said  company's  map  of  desig- 
nated route  filed  in  the  general  land  office  January  3, 1867. 

The  testimony  is  somewhat  conflicting  as  to  the  year  that  Pierce  went 
upon  this  land.  In  one  affidavit  it  is  fixed  1868;  two  fix  it  in  1866. 
Mrs.  Hammond  did  not  know  Pierce  till  1872,  another  witness  says 
Pierce  lived  on  the  land  in  1870,  when  he  first  knew  him;  nor  is  the 
evidence  very  satisfactory  as  to  his  right  to  make  entry  or  pre-empt  the 
land  even  if  living  upon  it. 

But  if  the  road  was  not  completed  and  in  operation  on  September  29, 
1890,  these  questions  cease  to  be  material.  The  first  section  of  the  act 
of  Congress,  approved  September  29,  1890  (26  Stats.,  496),  reads  as 
follows: 

Be  it  enacted,  etc.  That, there  is  hereby  forfeited  to  the  United  States,  and  the 
United  States  hereby  resumes  the  title  thereto,  ail  lands  heretofore  granted  to  any 
State  or  to  any  corporation  to  aid  in  the  constraction  of  a  railroad  opposite  to  and 
coterminous  with  the  portion  of  any  such  railroad  not  now  completed,  and  in  opera- 
tion, for  the  construction  or  benefit  of  which  such  lands  were  panted ;  and  aU  snch 
lands  are  declared  to  be  a  part  of  the  public  domain :  Provided,  That  this  act  shall 
not  be  construed  as  forfeiting  the  right  of  way  or  station  grounds  of  any  railroad 
company  heretofore  granted. 

The  second  and  third  sections  of  the  act  relate  to  the  settlement  of 
the  lands  so  forfeited,  and  provide  for  their  disposition  by  the  govern- 
ment. 

This  act  rendered  the  lands  designated  therein  subject  to  settlement 
immediately  on  its  passage, — the  forfeiture  was  complete  on  the  passage 
of  the  act.  Victorien  v.  New  Orleans  Pacific  Ey.  Co.  (on  review)  (10 
L.  D.,  637);  Van  Wyck  v.  Knevals  (106  TI.  S.,  360-368);  McMicken  v. 
United  States  (97  U.  S.,  204-218). 

It  appears  by  the  records  of  your  oflRoe  that  said  railroad  haa  not 
been  constructed  opposite  T.  15  S.,  E.  7  E.,  M.  D.  M.,  and  therefore 
this  land  comes  within  the  terms  of  the  said  act  of  September  29,  1890. 

Your  decision,  in  so  far  as  it  holds  Mrs.  Hammond's  entry  for  con- 
firmation, is  affirmed. 
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AXKrOIKINO  7ABM  HOMESTEAB-^SCTION  8888  B.  8. 

Willis  v.  Messenger. 

Tiie  statute  ftnthorizing  adjoining  farm  entries  contemplates  that  the  original  farm 
aa  well  as  the  adjoining  farm  must  be  held  for  agricultural  purposes,  and  that 
the  entryman  must  be  the  owner  in  his  own  right  of  the  original  farm. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  7, 1892. 

On  May  26, 1887,  Joseph  Messenger  made  adjoining  farm  entry  of 
the  ins.  i  of  the  SE.  J  of  Sec.  1,  T.  19  8.,  R.  2  W.,  S.  B.  M.,  Los  An- 
geles,  California,  containing  forty  acres,  based  npon  his  application, 
alleging  that  he  was  the  owner  of  and  then  residing  npon  an  original 
farm  containing  67.30  acres,  which  comprised  lots  1,  2,  and  3  of  said 
section  1. 

On  !N^ovember  12, 1887,  William  D.  Willis  filed  contest  against  said 
entry,  charging  that: 

Joseph  Messenger  has  snhdivided  and  surveyed  all  the  land  descrihed  ahoYe  into 
city  or  town  hlocks  and  streets;  that  the  plat  of  same  had  heen  filed  in  the  county 
recorder's  office  of  said  San  Diego,  thus  dedicating  the  streets  as  therein  represented 
to  the  public ;  that  said  Messenger  has  thus  by  intervening  streets  cut  himself  off 
and  separated  himself  from  the  said  N£.  i  of  SE.  i,  Sec.  1,  19  S.,  2  W.,  S.  B.  M. ; 
that  the  official  plat  now  filed  represents  the  whole  of  said  land  above  described 
divided  into  lots,  blocks  and  streets,  and  that  further  said  Messenger  has  sold  an 
undivided  half  interest  in  the  whole  of  lots  1,  2,  3,  Sec.  1,  19  S.,  2  W.,  S.  B.  M.,  to 
which  said  Messenger  claims  the  said  NE.  ^  SE.  i,  Sec.  1,  to  be  adjoining;  that  said 
Messenger  holds  none  of  said  lands  as  a  farm,  or  farming  property,  but  as  speculative 
city  lots,  and  that  many  of  said  lots  have  been  sold,  and  they  are  yet  offered  for 
sale  upon  the  market. 

Upon  the  evidence  taken  at  said  hearing,  the  local  officers  found 
^^  that  the  land  embraced  in  the  additional  farm  homestead  entry  of 
Joseph  Messenger  had  been  subdivided  into  town  lots  and  sold  at  pub- 
lic sale,'^  which  placed  it  beyond  his  power  to  comply  with  the  require- 
ments of  the  homestead  law.  They  therefore  recommended  that  his 
^'adjoining  farm  homestead  entry  be  canceled."  (Jpon  appeal,  you  re- 
versed said  decision  and  dismissed  the  contest,  and  contestant  appealed 
therefirom. 

The  evidence  shows  beyond  all  controversy,  that  the  tract  in  ques 
Hon  was  laid  off  into  blocks,  lots,  streets,  and  alleys,  shortly  after  entry, 
with  the  comers  staked  on  the  ground,  and  a  plat  of  said  subdivision 
was  made  and  the  lots  offered  for  sale.  It  is  also  shown  that  part  of 
the  alleged  original  farm  had  also  been  subdivided,  and  part  of  it  had 
been  offered  for  sale. 

There  is  not  in  this  case  a  single  element  of  good  faith.  Section  2289 
of  the  Revised  Statutes,  under  which  this  entry  was  made,  contemplates 
that  the  original  farm,  as  well  as  the  adjoining  f^rm,  must  be  held  for 
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agricultaral  purposes.  The  law  requires  that  the  entryman  must  fulfill 
the  requirements  of  the  law  as  to  residence  and  cultivation  for  five 

« 

years  before  the  issuance  of  patent,  but  that  he  will  not  be  required  to 
remove  from  the  land  originally  owned,  it  being  contemplated  that  the 
original  and  the  additional  shall  constitute  one  body  of  land. 

The  division  of  this  land  was  the  result  of  an  agreement  made  be- 
tween Messenger  and  the  owners  of  adjoining  tracts,  and  the  offering 
of  the  same  for  sale  as  town  lots  indicated  a  clear  purpose  and  intention 
on  the  part  of  this  entryman  to  take  the  land  for  speculative  purposes, 
and  not  for  the  purposes  contemplated  by  the  homestead  law. 

Furthermore,  the  law  reqtiires  that  the  entryman  must  be  the  owner 
in  his  own  right  of  the  original  farm,  and  this  fact  must  appear. 

The  entryman  in  his  application  alleged  that  he  was  the  owner  of  lots 
1, 2,  and  3,  of  Sec.  1,  T.  19  S.,  B.  2  W.,  S.  B.  M.,  the  original  farm  upon 
which  the  adjoining  entry  was  made. 

The  abstract  of  title  to  said  lots  1,  2,  and  3,  put  in  evidence  by  the 
contestant^  showed  that  they  were  patented  by  the  United  States  to 
John  F.  Gould,  and  were  conveyed  through  mesne  conveyances  to  Wil- 
liam Lane,  by  deed,  dated  l^ovember  9, 1875.  This  showed  title  in  Lane, 
and,  at  least,  shifted  the  onus  upon  defendant  to  show  title  out  of  Lane 
and  in  himself  at  the  date  of  his  entry.  Ko  title  was  so  shown,  and 
this,  of  itself  was  sufficient  to  cancel  the  entry. 

For  the  reasons  above  set  forth,  your  decision  is  reversed,  and  the 
entry  of  Messenger  will  be  canceled. 


BAILUOAD  GBANT-SETTLEMENT  CLAIM. 

Irvine  v.  Northern  Paoifio  B.  B.  Oo. 

When  settlement  and  occupancy,  alone,  at  the  time  rights  under  a  raihroad  grant 
attach,  are  relied  upon  to  except  the  land  from  such  grant.  It  must  afiSrmatively 
appear  that  the  party  in  possession  had  the  right  at  that  time  to  assert  a  claim 
to  the  land  in  question  under  the  settlement  laws. 

Secretary  If  able  to  the  Commissioner  of  the  Oeneral  Land  Office^  April  8y 

1892. 

The  apx>eal  of  John  H.  Irvine,  from  yonr  decision  of  December  8, 
1890,  holding  his  homestead  entry  for  the  S.  i  of  the  SB.  J,  Sec.  31,  T. 
44  ^.j  B.  5  W.,  Lewiston,  Idaho,  for  cancellation  and  awarding  the  land 
to  the  Northern  Pacific  Baikoad  Company,  has  been  considered. 

The  records  show  in  this  case  that  on  June  1, 1885,  the  local  officers 
permitted  Irvine  to  make  a  homestead  entry  of  the  land  in  question 
and  on  August  18, 18i85,  he  presented  final  proof  thereon  alleging  set- 
tlement and  residence  on  the  land  from  June,  1872,  whereupon  final 
certificate  was  issued  and  the  case  regularly  reported  to  yoa  in  the 
order  of  business. 
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In  view  of  the  fact  that  the  above  tract  was  within  the  granted  limits 
of  the  I^orthern  Pacific  B^iiroad,  and  the  homesteader  alleged  that  the 
land  was  excepted  from  the  withdrawal  for  the  railroad  by  reason  that 
the  tract  was  occupied  by  a  settler  at  the  date  of  withdrawal,  and  for 
the  further  reason  that  the  land  was  excluded  from  said  withdrawal  on 
account  of  Coenr  d'Alene  Indian  Reservation,  yon  directed  that  a  hear- 
ing be  had  to  determine  the  status  of  the  land. 

March  4, 1890,  the  hearing  was  concluded  and  the  local  officers  de- 
cided adversely  to  the  homestead  party,  whereupon  he  appealed  and  on 
December  8, 1890,  you  afi&rmed  the  decision  below. 

The  homesteader  again  appeals. 

This  land  is  within  the  granted  limits  and  was  withdrawn  on  a  map 
of  general  route  of  said  railroad,  filed  February  21,  3872,  a  copy  of 
which  was  received  at  the  local  office  April  29,  following. 

The  evidence  in  this  case  shows  that  sometime  in  October  or  N"o- 
vember,  1871,  one  Bosewood  camped  on  Sec.  31  or  32,  it  does  not  posi- 
tively appear  which;  that  he  remained  some  two  weeks  on  theland^ 
(the  improvements  consisting  of  four  logs  laid  as  a  foundation  for  a 
house)  then  he  left  and  has  not  since  returned.  There  is  no  evidence  to 
show  that  this  man  was  qualified  to  make  an  entry  under  any  of  the 
settlement  laws  or  that  he  intended  to  claim  it  as  a  home.  When  set- 
tlement and  occupancy,  alone,  at  the  time  rights  under  a  railroad  grant 
attach,  are  relied  upon  to  except  the  land  firom  such  grant,  it  must  af- 
firmatively appear  that  the  party  in  possession  had  the  right  at  that 
time  to  assert  a  claim  to  the  land  in  question  under  the  settlement  laws* 
Northern  Pacific  E.  E,  Oo.  v.  McCrimmon  (12  L.  D,  554);  Stewart  v. 
Northern  Pacific  E.  E.  Co.  (11  L.  D.,  568). 

The  appellant  bases  his  right  to  the  land  ui)on  Eosewood's  supposed 
occupancy  of  the  tract,  claiming  that  such  occupancy  and  claim  were 
sufficient  in  themselves  to  reserve  the  land  firom  the  operation  of  the 
railroad  grant,  and  that  therefore  the  land  was  subject  to  homestead  at 
the  date  his  entry  was  made.  As  before  stated,  Eosewood  went  upon 
the  land  in  October  or  I^ovember,  1871,  and  remained  about  two  weeks, 
then  left  the  land;  hence  at  the  date  of  withdrawal  on  map  of  general 
route,  filed  February  21,1872,  the  claim  of  Eosewood,  even  allowing  that 
he  camped  on  section  31,  had  been  abandoned  and  the  land  was  subject 
to  the  operation  of  the  grant.  This  being  the  case,  the  claim  of  Irvine 
initiated  subsequent  to  said  withdrawal  must  of  necessity  fail  as  the 
railroad  right  had  attached  to  the  lands. 

The  Goeur  d'Alene  Indian  reservation  appears  from  the  records  of 
your  office  to  have  been  created  by  executive  order  of  June  14, 1867, 
•but  it  does  not  appear  that  the  land  in  question  is  embraced  by  said 
reservation  or  by  any  withdr&wal  therefor;  hence,  it  cannot  be  main- 
tained that  the  tract  was  excepted  by  reason  of  such  reservation  from 
the  railroad  grant  at  the  date  of  withdrawal* 

Your  decision  is  therefore  affirmed. 
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BAILROAD  GRANT— PRE-EMPTION  FILING— ACT  OP  MARCH  8,  188T. 

GiLKEBSON  V.  Leavenworth,  Lawrence  and  Galveston  R.  B. 

Co.  ET  AL. 

A  pre-empt  or  who  has  taken  the  initiatory  steps  required  by  law  in  regard  to  actual 
settlement,  and  is  called  away  by  engagement  in  the  military  service  of  the 
United  States,  is  entitled,  under  section  5,  act  of  March  20,  1864,  to  six  months 
after  the  expiration  of  his  service  in  which  to  submit  final  proof. 

A  withdrawal  for  the  benefit  of  a  railroad  company  does  not  take  effect  upon  land 
embraced  within  an  unexpired  pre-emption  filing. 

Prooeedings  for  the  recovery  of  title  under  the  act  of  March  3, 1887,  are  authorized^ 
where  it  appears  that  land  has  been  erroneously  certified  on  account  of  a  rail- 
road grant. 

• 

Secretary  Noble  to  the  Commissioner  of  the  OeneraZ  Land  Office^  April  8, 

1892. 

In  your  letter  of  February  16, 1892,  yon  report  that  under  date  of 
August  28, 1891,  the  Leavenworth,  Lawrence  and  Galveston  and  the 
Missouri,  Kansas  and  Texas  Railroad  Companies,  were  called  ui>on  to 
show  cause  why  demand  should  not  be  made  upon  them  for  the  recon- 
veyance to  the  United  States  of  the  S.  i  of  the  SW.  i  of  Sec.  27,  T.  23 
S.,  E.  18  E.,  Topeka  land  district,  Kansas,  and  that  no  response  had 
been  made  by  either  company. 

Said  tract  is  within  the  common  granted  limits  of  the  grants  for  said 
companies  under  the  act  of  Maich  3, 1863  (12  Stat.,  772),  and  said  roads 
were  definitely  located  opposite  this  land  November  28, 1866,  and  De- 
cember 3, 1866,  respectively.  A  withdrawal  was  made  on  account  of 
these  grants,  which  became  effective  May  5, 1863^  and  this  tract  falls 
within  the  limits  of  that  withdrawal. 

The  records  show  that  one  John  Gilkerson  filed  declaratory  state- 
ment No.  1647,  for  this  tract  and  the  N.  J  of  the  NW.  J  of  Sec.  34,  same 
township  and  range,  on  January  16, 1861,  alleging  settlement  Decem- 
ber 17, 1860. 

He  made  homestead  entry  No.  655,  for  same  land  on  March  6, 1865, 
but  said  entry  was  canceled,  as  to  the  tract  now  in  question,  on  April 
27, 1870,  for  the  reason  that  his  filing,  being  for  offered  land,  expired 
before  the  withdrawal  on  account  of  the  grant. 

This  tract  was  jointly  listed  by  the  companies  July  29, 1874,  and  was 
certified  to  the  State  February  11, 1875. 

Gilkerson  now  files  affidavits,  which  show  that  he  settled  ui)on  the 
land  embraced  in  his  filing,  together  with  his  family,  in  1858,  and  re- 
sided thereon  until  the  year  1861,  when  he  left  to  enter  the  United 
States  army;  he  was  discharged  from  the  army  in  1865,  and  immedi- 
ately returned  to  his  claim,  upon  which  his  family  still  resided,  and  it 
has  since  been  their  home. 

The  5th  section  of  the  act  of  March  20, 1864  (14  Stat.,  35),  provides: 

That  where  a  pre-emptor  has  taken  the  initiatory  steps  required  by  existing  laws 
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in  regard  to  actnal  settlement^  and  is  called  away  from  sach  settlement  by  being 
actually  engaged  in  the  military  or  naval  service  of  the  United  States,  and  by  reason 
of  snch  absence  is  nnable  to  appear  at  the  district  land  office,  to  make,  before  the 
register  or  receiver,  the  affidavits  required  by  the  thirteenth  section  of  the  pre- 
emption act  of  the  fourth  of  September,  eighteen  hundred  and  forty-one,  the  time 
for  filing  snch  affidavit  and  making  final  proof  and  entry  or  location,  shall  be  ex- 
tended six  months  after  the  expiration  of  his  term  of  service,  upon  satisfactory 
proof  by  affidavit,  or  the  testimony  of  witnesses,  that  the  said  pre-emptor  is  so  in 
the  service,  being  filed  with  the  register  of  the  land  office  for  the  district  in  which 
his  settlement  is  made. 

Under  said  act,  the  flUng  by  Gilkerson  was  an  unexpired  and  sub- 
sisting claim  to  the  land  at  the  date  of  the  withdrawal  of  1863,  and^ 
hence,  the  land  was  not  embraced  in  said  withdrawal.  His  homestead 
entry,  made  in  1865,  was  therefore  properly  allowed,  and,  being  of 
record  at  the  date  of  the  definite  locations  of  said  roads,  served  to  de- 
feat the  grants.  Kansas  Pacific  B.  E.  Co.  v.  Dunmeyer,  113  U.  S., 
629;  Hastings  and  Dakota  E'y  Co.  v.  Whitney,  132  U.  S.,  357. 

The  certification  to  the  State  on  account  of  the  railroad  grants  was 
therefore  erroneous,  and  I  have  to  direct  that  demand  be  made  upon 
said  companies  for  the  reconveyance  of  said  tract  to  the  United  States, 
as  contemplated  by  the  act  of  March  3, 1887  (24  Stat.,  556),  and  upon 
the  expiration  of  the  time  allowed  for  that  purpose,  you  will  report  the 
result  thereof  to  this  Department  for  such  further  action  as  the  facts 
may  warrant. 


BAIIiBOAD  GRANT-rNDEMNITY— SETTIiEMBirr  CliAIM. 

N^EW  Orleans  Pacipio  By.  Co.  v.  Chablot  et  al. 

A  settlement  claim  apon  land  within  the  indemnity  limits  of  the  gnuit  conferred 
upon  the  New  Orleans  Pacific  Company  by  the  act  of  February  8^  1887,  is  pro« 
tected  by  section  2  of  said  act. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  9y 

1892. 

I  have  considered  the  appeal  by  the  N^ew  Orleans  Pacific  Eailway 
Company  from  your  decision  of  May  26, 1890,  holding  for  cancellation 
its  indemnity  selection  for  the  SW.  i  Sec.  35,  T.  7  S.,  E.  3  E.,  ISTew  Or- 
leans,  land  district,  Louisiana,  on  account  of  the  outstanding  certifica* 
tions  for  the  iN'ew  Orleans,  Opelousas  and  Great  Western  Bailroad  and 
the  settlement  by  Don  Louis  Chariot. 

This  tract  is  within  the  thirty  miles  indemnity  Hmits  of  the  grant 
made  by  the  act  of  March  3, 1871  (16  Stat.,  679),  to  the  New  Orleans, 
Baton  Rouge  and  Yicksburg  Eailroad  Company,  and  is  opposite  that 
portion  of  the  road  the  grant  for  which  was  conferred  upon  the  New 
Orleans  Pacific  Eailway  Company  by  the  act  of  Congress  approved 
February  8.  1887  (24  Stat.,  391). 
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The  second  section  of  said  act,  being  the  confirmatory  section,  pro- 
vides: 

That  all  snoli  lands  occapied  by  actaal  settlon  at  the  date  of  the  definite  location 
of  said  road,  and  still  remaining  in  their  possession  or  in  the  possession  of  their  heirs 
or  assigns,  i^all  be  held  and  deemed  excepted  from  said  grant  and  shall  be  sabject 
to  entry  under  the  public  land  laws  of  the  United  States. 

This  tract  is  opposite  the  definite  location  shown  upon  the  map  filed 
November  17, 18S2,  and  was  selected  by  the  company  December  28, 
1883. 

Yonr  decision  states  that  this  tract  was  certified  to  the  State  January 
29, 1861,  for  the  New  Orleans,  Opelousas  and  Great  Western  Bailroad 
Gompany,  and  that  it  was  reconveyed  by  the  governor  February  24, 
1888,  subsequent  to  selection  by  the  New  Orleans  Pacific  Bailway  Com- 
pany. 

On  May  12, 1888,  Gharlot  presented  a  homestead  application  for  the 
land,  and  alleged  settlement  thereon  in  December,  1864,  upon  which 
allegation  a  hearing  was  regularly  had. 

The  testimony,  taken  at  said  hearing,  clearly  shows  that  he  was 
residing  upon  the  land  both  at  the  date  of  definite  location  and  selec- 
tion, above  given,  and  for  a  long  time  prior  thereto. 

In  the  case  of  said  company  v.  Elliott  (13  L.  D.,  157),  in  considering 
the  efTectof  the  act  of  February  8, 1887  {supra)^  it  was  held  that 

there  is  nothing  in  the  act  to  indicate  that  it  was  intended  to  extend  the  benefits  of 
the  withdrawal  in  favor  of  the  original  grantee  to  the  latter  company  .  .  .  The 
New  Orleans  Pacific  R'y  Co.  can  only  claim  whatever  rights  were  granted  or  con- 
firmed by  the  act  of  February  8, 1887 if  a  settler  was  on  the  land  at 

the  date  of  definite  location  it  is  excepted  from  the  grant. 

In  that  case  the  tract  was  within  the  primary  (or  granted)  limits,  but 
the  reasoning  applies  with  equal  force  to  lands  within  the  indemnity 
limits;  otherwise,  it  must  be  held  that  a  greater  privilege  was  conferred 
upon  the  company  within  the  indemnity  limits  than  within  the  granted 
limits. 

As  before  said,  after  confirming  certain  of  the  lands  granted  by  the 
act  of  1871  upon  the  New  Orleans  Pacific  Railway  Gompany,  the  second 
section  provides  '^  that  all  such  lands"  occupied  at  the  date  of  definite 
location  shall  be  subject  to  entry. 

The  intention  is  plain.  It  was  to  protect  all  qualified  settlers  within 
the  limits  of  the  grant  at  the  dates  named. 

I  therefore  agree  with  you  in  holding  that  the  settlement  claim  of 
Gharlot  was,  under  the  second  section  of  the  act  of  February  8, 1887 
{9upra)y  sufficient  to  defeat  any  claim  to  said  tract  on  account  of  the 
grant,  and  its  selection  will  accordingly  be  canceled. 

Your  decision  states  that  there  are  conflicting  claims  to  the  land  under 
the  public  land  laws,  the  respective  rights  under  which,  not  having 
been  determined  by  your  office  need  not  now  be  considered. 

The  decision  appealed  firom  is  affirmed. 
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TOWNSITE-SKTTLEMENT-SOLDrERS»  ADDITIONAIr-SECTION  7,  ACT  OP 

MARCH  3,  1881. 

Bonds'  Heirs  et  al.  v.  Deming  Townsite  (On  Review). 

The  oconpancy  of  land  by  townsite  settlers,  prior  to  and  at  the  time  of  soldiers'  addi- 
tional homestead  entry,  constitutes  an  ''adverse  claim"  that  defeats  confirma- 
tion of  said  entry  under  the  body  of  section  7,  act  of  March  8, 1891. 

Secretary  NohU  to  the  Commissioner  of  the  Oeneral  La/nd  Office^  April  P, 

189J2. 

I  have  before  me  a  motion  filed  by  the  attorneys  representing  the  Bio 
Grande,  Mexico  and  Pacific  Bailroad  Company,  asking  for  a  review  and 
rehearing  of  the  departmental  decision  of  December  8, 1891,  in  the  case 
of  the  heirs  of  William  Bond  et  al.  v.  Deming  Townsite  (13  L.  D.,  665), 
involving  the  S.  J  of  Sec.  27,  T.  23  S.,  B.  9  W.,  Las  Oruces,  Kew  Mexico. 

The  motion  asks  a  review  on  two  gronnds,  upon  which  it  is  claimed 
that  the  Department  erred  in  applying  the  law  to  the  facts  in  the  case. 
The  first  ground  of  the  motion  alleges  error  in  holding  the  soldiers'  ad- 
ditional homestead  entries,  covering  land  involved  in  the  case,  invalid, 
because  at  the  time  the  same  were  made,  the  land  was  occupied  for  the 
purpose  of  trade  and  business  and  not  for  agriculture.  The  second 
ground  of  the  motion,  alleges  error  in  the  decision  in  denying  the  appli- 
cation of  the  Bio  Grande,  Mexico  and  Fadflc  Bailroad  Company,  to  pur- 
chase forty  acres  of  the  land  involved  in  said  case,  for  station  puri)oses, 
under  section  21,  of  the  act  of  March  3, 1871.    (16  Stat.,  573-679.) 

In  support  of  the  first  ground  of  the  motion  it  is  urged  that  the  ad- 
ditional homestead  entries  in  question,  are  confirmed  by  the  seventh 
section  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  and  that  the  Depart- 
ment erred  in  not  so  deciding. 

This  question  was  not  presented  by  the  record  in  the  case  nor  by 
counsel  representing  the  parties  in  whose  behalf  the  motion  for  review 
is  made,  nor  passed  upon  in  the  decision,  and  under  some  circumstances 
this  of  itself  would  be  a  sufficient  reason  for  denying  the  motion.  Bram- 
well  V.  Central  and  Pacific  Bailroad  Companies  (on  review),  2  L.  D., 
844 ;  Haling  v.  Eddy  (9  L.  D.,  337) ;  United  States  v.  Montgomery  et  al. 
(on  review)  (12  L.  D.,  603). 

In  this  case,  however,  I  am  of  the  opinion  that  if  these  entries  are 
confirmed  under  the  act  of  March  3, 1891,  the  parties  are  entitled  as  a 
matter  of  law,  to  have  patents  issued  to  them  for  the  land  embraced 
therein;  on  the  other  hand,  if  said  entries  are  not  confirmed  by  said  act 
then  the  motion  in  their  behalf  must  be  denied. 

That  part  of  the  seventh  section  of  the  act  of  1891,  relied  upon  as 
confirming  these  entries  is  as  follows: 

All  entries  made  under  the  pre-emptiony  homeBtead^  desert  land^  or  timber-cnltore 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
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have  been  sold  or  incnmbered  prior  to  tlie  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona  fide  purchasers,  or  incnmbrancers,  for  a 
yaluable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  th«  Land  Department  of  such  sale  or  incum- 
brance. 

The  additional  homestead  entries  in  question  were  made,  and  final 
receipts  issued  thereon,  March  24, 1885.  It  is  claimed  in  argument  for 
the  motion  that  the  lands  embraced  in  them  were  sold  and  transferred 
to  the  Eio  Grande,  Mexico  and  Pacific  Bailroad  Company,  on  the  15th 
day  of  April,  1885,  While  the  requisite  proof  as  to  the  bona  fides  of 
the  alleged  sales  and  transfers  of  the  lands,  based  upon  the  yaluable 
considerations  required  by  the  terms  of  this  section,  are  not  before  me, 
I  will  treat  these  as  existing  for  the  purposes  of  this  motion. 

It  is  also  claimed  ^<  that  the  claims  of  both  Bond  and  Kidder  do  Dot 
possess  a  single  element  of  vaUdity,"  which,  for  the  purposes  of  this 
motion  may  also  be  conceded. 

The  sole  question  in  the  case  is  between  the  railroad  company  as 
transferee,  under  its  purchase  from  the  additional  homestead  entryman, 
and  the  townsite  claimants.  The  record  clearly  shows  that  the  town- 
site  claimants  occupied  the  land  and  had  improvements  on  the  same  of 
a  substantial  and  permanent  character,  such  as  residences,  hotels, 
stores,  barber  shops,  restaurants,  etc.,  long  before  the  date  of  these 
entries.  In  other  words,  there  was  a  town  there  before  these  entries 
were  made.  They  were  made  with  the  fall  knowledge  of  the  fact  that 
the  lands  covered  by  them  were  at  that  time,  and  for  a  long  time  prior 
to  such  entries,  used,  selected  and  occupied  for  townsite  purposes. 
Under  these'  circumstances,  the  land  was  not  subject  to  entry  for  agri- 
cultural purposes  when  these  entries  were  made.  See  Guthrie  Town- 
site  V.  Paine  et  al,  (on  review)  13  L.  D.,  662  j  Garnahan  v,  Haywood  et 
al,  (13  L.  D.,  143). 

The  seventh  section  of  the  act  of  March  3, 1891,  under  which  it  is 
claimed  these  entries  are  confirmed,  by  its  plain  terms  only  confirm 
entries  ^^  to  which  there  are  no  adverse  claims  originating  prior  to  final 
entry,"  One  of  the  definitions  of  *  claim'  given  by  Bouvier  is,  "The 
possession  of  a  settler  upon  the  wild  lands  of  the  government  of  the 
United  States;  the  lands  which  such  settler  holds  possession  of.''  (See 
Bouv.  Law  Diet,  word  claim.)  The  claims  made  by  these  townsite 
claimants  come  literally  under  this  definition.  Their  claims  originated 
prior  to  these  final  entries,  and  were  adverse  to  them  within  the  letter 
as  well  as  the  spirit  of  the  act. 

It  follows  that  said  entries  are  not  confirmed  by  the  seventh  section 
of  the  act  of  March  3, 1891.  This  disposes  of  the  first  ground  of  the 
motion. 

In  support  of  the  second  ground  of  the  motion,  it  is  urged  that  the 
Kio  Grande,  Mexico  and  Pacific  Eailroad  company  should  have  been 
allowed  to  purchase,  for  station  purposes,  forty  acres  of  the  land  in 
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eontroversy,  under  its  application  in  the  fall  of  1882,  onder  section  21^ 
act  of  March  3, 1871. 

This  question  was  fuDy  presented  and  carefully  considered  when  the 
decision  was  made  in  the  case.  There  is  nothing  new  suggested  in  the 
argument  of  counsel  nor  by  way  of  authority  in  support  of  this  ground 
of  the  motion,  therefore,  it  is  not  suf&cient  to  warrant  a  review.  Port 
Brooke  Military  Eeservation  (3  L.  D.,  566)  j  Ghas.  W.  McKallor  (9  L. 
D.,  580)  5  Pike  v.  Atkinson  (12  L.  D.,  226).  For  the  foregoing  reasons 
the  motion  is  denied. 


BAILBOAB  GRANT— WITHDRAWALS-SETTLEMENT. 

Abd  v.  Missouri,  Kansas  and  Texas  By.  Go. 

No  rights  either^  legal  ot  equitable,  as  against  a  railroad  grant,  are  acquired  by  set- 
tlement upon  lands  withdrawn  by  exeoutiye  order  for  the  benefit  of  such  grant. 

Secretary  Noble  to  the  Oommieeioner  of  the  General  La/nd  Office,  April 

lly  1892. 

John  Ard  has  appealed  from  your  decision  of  December  4, 1890,  re- 
jecting his  application  to  make  homestead  entry  of  the  N.  W.  J  of  sec- 
tion 11,  T.  26  8.,  E.  20  B.,  Topeka  land  district,  Kansas. 

The  tract  lies  witliin  the  indemnity  limits  of  the  grant  of  Jnly  25, 
1863  (12  Stat.  772),  for  the  benelit  of  the  Missouri,  Kansas  and  Texas 
Bailroad  Company.  Withdrawal  was  ordered  by  your  office  on  March 
19, 1867.  The  company  selected  the  tract  August  8, 1872;  and,  there 
appearing  no  adverse  claims  thereto,  it  was  certified  to  the  State  for  the 
benefit  of  said  company,  on  April  10, 1873. 

Ard  applied  to  make  homestead  entry  on  September  19, 1887.  His 
application  was  rejected  by  the  local  officers,  and  he  appealed  to  you; 
and  from  your  rejection  he  now  appeals  to  the  Department,  upon  ten 
different  allegations  of  error,  the  substance  of  the  same  being  that  the 
withdrawal,  the  selection,  and  the  certification,  were  all  illegal  and  void. 
The  only  allegation  to  which  any  weight  could  possibly  be  attached  is 
that  of  priority  of  right  in  view  of  the  date  of  his  settlement.  He  al- 
leges, and  flies  affidavits  to  prove,  that  he  "  settled  upon  and  improved 
said  tract  about  March,  1870." 

By  a  comparison  of  dates  it  will  be  seen  that  settlement  is  alleged 
prior  to  the  date  of  selection  and  certification,  but  after  the  date  of 
withdrawal.  The  question  in  issue,  then,  is  whether  any  right  was 
acquired  as  against  the  railroad  by  settlement  upon  the  tract  after  its 
withdrawal! 

The  withdrawal  in  the  case  of  this  railroa(l  was  an  executive  with- 
drawal— ^not  directed  by  the  granting  act.    In  this  respect  it  was  simi- 
lar to  that  in  the  case  of  the  Chicago,  St.  Paul,  Minneax)olis  and  Omaha 
14561— VOL  14 ^24 
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Bailway,  wherein  the  granting  acts,  of  June  3, 1856  (11  Stat.,  20),  and 
of  May  5, 1864  (13  Stat.,  66),  contain  no  provisions  for  withdrawal  of 
indemnity  lands,  bat  an  executive  withdrawal  was  nevertheless  made. 
In  the  case  of  Shire  against  said  company  (10  L.  D.,  85),  it  was  held 
that  no  rights,  either  legal  or  equitable,  as  against  a  railroad  grant,  are 
acquired  by  settlement  npon  lands  withdrawn  by  executive  order  for 
the  benefit  of  such  grant.  In  the  departmental  instructions  relative  to 
the  restoration  and  disposition  of  lands  withdravni  for  the  benefit  of 
said  company,  dated  March  11, 1891  (12  L.  D.,  260),  this  doctrine  was 
re*afflrmed.  It  appUes  equally  and  directiy  to  the  case  now  under  con- 
sideration. 

The  recent  decision  of  the  United  States  Supreme  Opurt  in  the  case 
of  the  United  States  v.  The  Missouri,  Kansas  and  Texas  Railway  Oom- 
pany  (141  U.  S.,  358)  has  no  direct  application  to  the  case  at  bar,  inas- 
much as  it  involved  (1)  only  even  numbered  sections;  (2)  it  expressly 
avoids  determining  the  rights  of  any  settiers  excepting  those  ^'  whose 
rights  attached  prior  to  the  withdrawal  of  1867  ^  (page  379). 

In  view  of  the  facts  set  forth,  I  concur  in  your  conclusion  that  the 
tract  described  is  not  properly  subject  to  entry,  and  affirm  your  deci- 
sion rejecting  the  application  to  enter. 


application— begijlatioks  of  local  office. 

Beuben  G.  Eppleb. 

An  order  of  procedure,  adopted  by  the  local  office  regulating  the  presentation  of  ap- 
plications on  the  opening  of  public  lands  to  entry,  is  conclusive  upon  parties 
taking  action  thereunder  without  protest. 

Secretary  Noble  to  the  Commissioner  of  the  OeneraX  L<md  Office^  April  9y 

1892. 

I  am  in  receipt  of  a  letter  from  you  bearing  date  January  20, 1892,  in 
which  you  say: 

I  have  the  honor  to  transmit  herewith  what  purports  to  be  a  petition  in  certiorari 
in  the  case  of  Reuben  G.  Eppler,  asking  that  an  order  be  granted  by  you  directing 
the  register  at  Oklahoma  City,  Oklahoma  Territory,  to  receive;  act  upon,  and  place 
of  record  a  soldier's  declaratory  statement  made  by  said  Eppler. 

You  conclude  your  letter  by  saying: 

As  there  appears  to  be  no  rule  of  practice  governing  the  disposition  of  such  a  peti- 
tion, and  as  it  is  addressed  to  you,  the  papers  are  transmitted  for  your  consideration. 
The  matter  has  never  been  before  this  office  for  adjudication. 

In  the  case  of  Wood  v,  Goodwin  (10  L.  D.,  689),  it  was  said: 

While  the  rules  of  practice  provide  for  certiorari  only  in  oases  where  the  General 
Land  Office  denies  the  right  of  appeal,  yet  the  Secretary  has  the  power  and  au- 
thority to  issue  the  writ  to  the  local  officers  in  a  case  that  calls  for  such  aotiozi. 
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The  case  also  held  that  '^certiorari  will  not  lie  to  review  an  inter- 
locatoiy  order  of  the  local  office  where  the  ordinary  methods  of  pro- 
cednre  afford  relief 

In  his  petition  in  the  case  at  bar,  and  ih  the  affidavits  which  accom- 
pany ity  it  is  alleged  by  Eppler  that  an  application  to  make  soldier's 
declaratory  statement  in  his  favor,  for  the  ISTB.  J  of  Sec.  14,  T.  9  F.,  E. 
3  W.,  was  made  at  the  Oklahoma  land  office,  on  the  22d  day  of  Sep- 
tember, 1891,  a  few  seconds  after  12  o'clock  noon,  by  his  duly  author- 
ized agent;  that  the  lawful  fees  accompanied  such  application,  being 
attached  thereto,  at  the  request  of  the  local  officers,  in  order  to  facili- 
tate business;  that  the  register  refused  to  receive  said  application,  or 
to  endorse  his  reasons  for  such  refusal  thereon,  as  required  by  rule  66 
of  Eules  of  Practice;  that  on  the  23d  day  of  September,  1891,  which 
was  the  day  after  the  local  officers  had  refused  to  receive  said  applica- 
tion, he  caused  to  be  filed  with  said  officers  an  appeal  from  their  action 
in  refusing  to  receive  the  same,  which  appeal  the  said  officers  also  re- 
fused to  receive,  but  returned  the  same  by  mail  to  his  agent  who  had 
filed  it. 

The  circumstances  connected  with  the  transaction  are  detailed  by 

James  M.  McCamack,  the  agent  acting  in  the  matter  for  said  Eppler, 
as  follows: 

On  the  22d  day  of  September^  1891^  and  prior  to  the  hour  of  12  o'clock  noon  of  said 
day,  affiant  was  at  the  entrance  of  the  U.  S.  land  office  at  Oklahoma  City,  in  waiting 
for  the  same  to  open  at  said  hour,  and  that  many  others  were  there  at  that  time  for 
that  purpose,  that  while  affiant  was  so  in  waiting  there,  the  Hon.  John  H.  Bur  ford, 
register,  appeared  and  addressing  the  people  there  assembled  stated,  among  other 
things,  that  when  the  hour  for  filing  arrived  no  person  would  be  allowed  to  iile  more 
than  two  applications  of  any  kind  at  one  time.  Affiant  further  saith  that  at  the 
hour  of  12  o'clock  noon  on  said  day,  affiant  was  admitted  to  the  land  office  and  pro- 
ceeded directly  to  the  filing  window,  being  the  first  to  reach  tho  same,  that  he  there 
found  the  honorable  register  in  charge,  and  affiant  at  once  presented  to  him  for  filing 
two  applications  which  affiant  had  in  his  hand,  which  applications  were  receivedi 
and  some  endorsement  or  numbering  placed  upon  them  by  the  reg^ter.  That  upon 
so  delivering  said  applications  as  aforesaid  or  directly  thereafter,  affiant  addressed 
the  register,  asking  him  in  substance  whether  he  would  be  allowed  to  file  any  other 
papers  at  that  time,  and  stated  I  have  some  more  here  I  want  to  file,  and  at  about 
the  same  time  took  into  his  hand  from  his  pocket  thres  soldier's  declaratory  applica- 
tions, one  of  the  same  being  Eppler's,  and  presented  said  three  applications  to  the 
register,  to  which  tender  the  regis  ter  made  reply  immediately :  **  I  wiU  not  receive  them 
now,  pass  right  along  out,"  or  words  in  substance  the  same.  That  thereupon  affiant 
passed  from  said  window,  taking  with  him  the  three  applications  so  presented  as 
aforesaid. 

On  the  13th  of  October,  1891,  the  register  and  receiver  united  in  a 
communication  addressed  to  you,  in  which  they  explained  their  pro- 
ceedings of  September  22.  They  state  that  prior  to  12  o'clock  noon  of 
that  day,  about  three  hundred  people  coigregated  on  the  street  and 
sidewalk  at  the  entrance  to  the  stairway  leading  to  their  office,  with  the 
avowed  purpose  of  filing  upon  land  opened  to  settlement  that  day. 
Each  was  striving  to  be  the  first  one  into  the  office  after  12  o'clock,  and 
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violence  and  bloodshed  was  feared.  The  mayor  and  x)olice  force  was 
called  upon  to  preserve  order,  and  by  the  combined  efforts  of  the  local 
land  officers,  and  the  peace  officers,  an  orderly  procession  was  arranged. 
It  being  currently  reported  that  those  at  the  head  of  the  line  and  near- 
est to  the  entrance,  had  in  their  possession  to  offer  for  filing  large  num- 
bers of  declaratory  statements,  the  local  officers,  after  consultation,  and 
in  order  to  quiet  disorder  and  bring  about  peace,  announced  to  the  wait- 
ing crowd  that  no  person  would  be  allowed  to  make  more  than  two  fil- 
ings until  he  should  retire  to  the  rear  of  the  line  and  come  to  the  desk 
again  in  his  turn.  This  announcement,  the  officers  say,  met  with  a 
hearty  approval,  and  not  a  protest  or  dissent  was,  at  the  time,  made. 
They  add:  Its  effect  was  what  we  anticipated,  to  quiet  the  murmurings, 
and  bring  about  good  feeling.  In  reference  to  Eppler's  application  they 
say: 

McCaraack  was  the  head  man  in  the  line,  and  was  the  first  one  to  reach  the  filing 
desk,  after  12  o'clock.  He  presented  as  agent  two  S.  D.  8.,  which  were  both  accepted 
and  filed.  He  then  said  to  the  register,  ''  Can  I  file  any  more  now  V  The  register 
answered,  *^  Not  until  you  are  reached  again;  pass  on  to  the  receiyer's  window  and 
pay  your  money.''  He  answered,  '*  I  have  some  more  here  I  want  to  file."  He  then 
passed  on  to  the  receiver's  window  and  paid  for  the  two  he  had  filed  and  passed  oat 
without  further  action  or  protest.  The  application  filed  with  the  appeal  was  never 
formerly  presented  to  the  register,  or  to  any  one  else  in  the  office.  It  was  never  re- 
jected or  refused.  In  fact  the  said  agent,  by  his  acts  and  conduct,  acquiesced  in 
the  rule  established  without  protest.  He  made  no  tender  of  fees  to  the  receiver  at 
that  or  any  other  time,  and  asked  for  no  action  on  the  application,  until  presented 
with  his  appeal. 

The  local  officers  also  state  that  had  McOamack  gone  to  the  rear  of 
the  line,  he  would  have  reached  the  window  again  by  1:30  o'clock  on 
the  afternoon  of  September  22,  as  all  were  waited  on  inside  of  two 
hours,  and  some  of  them  came  to  the  desk  and  returned  to  rear  of  line 
as  many  as  six  to  eight  times,  filing  at  each  time.  They  add  that  the 
land  in  question  was  not  filed  for  until  the  25th  of  September,  when 
Samuel  D.  Wagoner  made  homestead  entry  No.  856  for  said  tract. 

The  local  officers  admit  that  they  had  no  authority  to  make  the  rule 
to  allow  only  two  filings  by  each  individual,  when  he  first  came  to  the 
register's  desk,  but  say  that  they  regarded  it  as  an  emergency  measure, 
and  justified  by  the  circumstances  and  "  are  yet  firmly  of  the  conviction 
that  it  prevented  violence,  disorder  and  probably  bloodshed." 

The  rule  seems  to  have  been  acquiesced  in  by  every  person  present 
when  it  was  announced,  and  it  does  not  appear  that  McCarnack  i>ro- 
tested  against  it  when  he  was  before  the  register  presenting  his  filings, 
or  that  any  person  objected  to  its  enforcement  during  the  entire  after- 
noon. Those  who  took  part  in  the  proceedings  that  day,  without  pro- 
test, I  think  were  estopped  from  afterwards  raising  objections  to  the 
regularity  of  the  proceeding. 

The  local  officers  state  positively  that  the  application  of  Eppler  was 
not  presented  to  them,  nor  rejected  by  them  on  the  22d  of  September, 
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1891,  nor  was  it  presented  to  them  at  any  other  time,  until  it  came  into 
the  office  with  the  pretended  appeal  on  the  23d.  It  does  not  appear 
that  at  this  time  it  was  i>resented  with  a  view  of  having  it  acted  upon 
hy  the  local  officers,  by  an  acceptance  or  rejection,  bat  simply  as  a  part 
of  an  appeal  from  their  action  of  the  previous  day. 

The  transaction  on  the  22d,  as  detailed  by  McCamack,  does  not  show 
that  the  local  officers  were  requested  to,  or  even  had  an  opportunity  to 
comply  with  the  rule  laid  down  in  Mahin  v.  Ghappell  (4  L.  D.,  350), 
which  says  that  <'on  the  presentation  of  an  application  for  public  land, 
the  local  office,  in  the  event  of  not  accepting  the  same,  should  duly 
endorse  upon  such  application  the  reason  for  such  action,  and  note  upon 
the  record  a  memorandum  of  the  transaction. "  He  seems  to  have  made 
an  offer  to  present  it,  in  bulk,  with  several  others,  but  not  to  have  pre- 
sented it  in  a  formal  manner. 

I  have  detailed  the  facts  and  circumstances  of  the  case  at  considera- 
ble length,  and  I  find  nothing  therein  to  call  upon  me  to  exercise  the 
power  and  authority  mentioned  in  Wood  v.  Goodwin,  supra,  or  to  "make 
an  order  directing  the  register  of  the  United  States  land  office  at  Okla- 
homa City,  to  receive,  act  upon,  and  place  of  record  the  petitioner's  ap- 
plication to  make  or  file  a  soldier's  declatory  statement  for  the  above 
named  tract, "  and  the  application  for  such  order  is  therefore  denied. 


CONTESX-DISMISSAti-BKINStTATEAflBXT— PBEFBHBNCE  BIGHT. 

Jones  et  al.  v.  Inheldeb. 

A  contest  should  be  re-iustated  where  it  is  dismissed  on.  the  order  of  the  contestant's 
attorney  withoat  the  authority  or  consent  of  the  contestant. 

The  preference  right  of  such  contestant  will  not  be  defeated  though  the  entry  is  can- 
celed on  the  subsequent  contest  of  another,  where  proceedings  therein  areaUowed 
subject  to  the  re-ins tatement  of  the  first  contest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  12,  1892. 

This  appeal  involves  solely  the  preference  right  of  entry  of  the  8.  J 
of  the  NB.  i  and  the  K  J  of  the  SB.  J  of  Sec.  14,  T.  29,  R.  46,  Chadron, 
Nebraska,  which  was  formerly  embraced  in  the  timber-culture  entry  of 
Christian  Inhelder. 

A  contest  was  filed  against  said  entry  by  Richard  Jones,  upon  which 
notice  issued,  and  March  30, 1888,  was  fixed  for  the  trial. 

On  March  20, 1888,  R.  F.  Milford,  the  attorney  of  Jones,  dismissed 
said  contest,  and  on  May  23, 1888,  he  filed  a  contest  for  Henry  Schmidt 
against  said  entry,  upon  the  same  grounds  as  were  set  forth  in  the  con- 
test of  Jones. 

June  1, 1888,  Jones  filed  a  motion  to  have  his  contest  re-instated,  and 
filed  in  support  of  said  motion  an  affidavit  stating  that  he  filed  his  con- 
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test  in  good  faith;  and  paid  his  attorney  the  fee  and  expenses  for  con- 
ducting said  contest,  and  that  said  attorney^  without  the  authority  or 
consent  of  affiant,  dismissed  his  contest  and  procured  other  parties  to 
file  one  for  said  land. 

On  February  18^  1890,  yon  returned  said  application  to  the  local  offi- 
cers, and  directed  them  to  proceed  to  a  hearing  in  the  case  of  Schmidt  v. 
Inhelder,  and  to  allow  Jones  to  appear  at  the  same  time  and  submit 
testimony  on  the  allegations  set  forth  in  his  motion  for  re-instatement^ 
in  order  that  it  might  be  determined  which  contestant  is  entitled  to  the 
preference  right,  in  the  event  the  entry  should  be  canceled. 

On  the  day  fixed  for  the  hearing,  Jones  and  Schmidt  both  appeared 
and  submitted  evidence,  but  the  defendant  was  in  default,  and  there- 
npon  the  local  officers  held  his  entry  for  cancellation  and  awarded  the 
preference  right  to  Jones. 

Upon  the  appeal  of  Schmidt,  you  affirmed  the  action  of  the  local  offi- 
cers awarding  the  preference  right  to  Jones  and  canceled  the  entry  of 
Inhelder,  he  having  failed  to  appeal  from  the  decision  of  the  local  offi- 
cers. 

From  this  decision  Schmidt  appealed,  alleging  error  in  awarding  the 
preference  right  to  Jones,  for  the  reason  that  his  contest  was  com- 
menced in  good  faith,  and  the  entry  was  canceled  upon  said  contest,  at 
the  trial  of  which  he  furnished  the  testimony.  He  further  insists  that, 
as  he  had  no  knowledge  of  the  contest  of  Jones,  he  should  not  be  made 
to  suffer  by  reason  of  the  fraudulent  conduct  of  Milford  toward  his 
client. 

Attached  to  said  motion  is  an  affidavit  by  B.  F.  Milford,  stating  that 
<'  at  the  time  he  agreed  to  obtain  said  land  for  said  Schmidt  he  did  not 
tell  Schmidt  of  Jones'  contest,"  but  he  does  not  deny  in  any  particular 
the  charge  of  his  fraudulent  conduct  in  dismissing  the  contest  of  Jones 
without  his  authority  and  consent,  after  having  accepted  from  him  the 
fees  and  expenses  to  conduct  said  contest. 

Jones'  contest  should  have  been  re-instated  and  the  trial  should  have 
proceeded  upon  that  contest,  but  the  irregularity  in  directing  that  the 
trial  proceed  upon  the  contest  of  Schmidt  should  not  aiSect  the  rights 
of  Jones,  especially  as  Schmidt  proceeded  with  his  contest  with  frdl 
notice  that  Jones  would  be  allowed  to  submit  testimony  in  support  of 
the  allegations  set  forth  in  his  motion  to  re-instate  in  order  to  deter- 
mine who  was  entitled  to  preference  right  of  entry. 

Your  decision  canceling  the  entry  of  Inhelder  and  awarding  the 
preference  right  to  Jones  is  afSrmed. 
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PATENTED  LAITB-SUKVEY— ACCKBTION. 

Gleason  V.  Pent. 

The  diBposal  of  land  that  is  bonnded  by  a  -water  linoj  as  shown  by  the  offidal  snr- 
.  yeyconyeys  to  the  patentee  a  riparian  rights  including  subsequent  aocretions. 

First  Assistomt  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  April  12, 1892. 

This  case  involves  40.50  acres  in  the  Gainesville^  Florida,  land  dis- 
trict, hereinafter  more  particularly  described. 

On  April  4, 1870,  W.  H.  Oleason  made  homestead  entry  for  164.84 
acres,  that  is,  lots  1  and  2,  which  comprised  aU  of  fractional  Sec.  19,  T. 
53  S.,  R.  42  E.,  in  said  district,  as  shown  by  the  survey  approved  Au- 
gust 1, 1845.  On  January  12, 1877,  he  made  final  entry  therefor.  XJpon 
said  entry  patent  was  issued  June  24, 1878.  Upon  a  new  survey  of 
said  township  approved  February  1,  1875,  the  subdivisions  of  said  sec- 
tion were  changed.  Of  these  last  subdivisions  lot  2  or  the  NE.  J  of  the 
NW.  J  of  said  section,  is  the  tract  in  controversy. 

On  January  18, 1890,  Edward  0.  Pent  made  application  to  home- 
stead said  lot,  which  was  rejected  at  the  local  office  tor  conflict  with 
the  Gleason  entry  and  patent.  Upon  his  appeal,  you,  by  decision 
dated  June  11, 1890,  directed  that  if  qualified,  he  should  be  allowed  to 
enter  the  said  tract. 

On  February  25, 1891,  an  appeal  from  your  said  decision  was  filed 
by  W.  H.  H.  Gleason,  who  swears  that  on  June  24, 1884,  he  "  in  good 
faith  "  purchased  land  embraced  in  the  entry  of  W.  H.  Gleason,  and 
that  he  was  without  notice  of  your  action  allowing  Pent's  entry  until 
December  29, 1890. 

By  letter  of  transmittal,  dated  March  4, 1891,  you  transmitted  the 
record  ujwn  such  appeal.  By  letter  dated  April  25, 1891,  you  forwarded 
for  consideration  with  said  appeal  the  proof  (against  which  Gleason 
protested)  and  other  papers  relating  to  the  cash  entry  made  January 
26, 1891,  by  Pent  for  said  lot  2,  and  by  letter  dated  April  30, 1891,  you 
likewise  transmitted  Gloason's  appeal  to  you  from  the  allowance  at  the 
local  office  of  such  cash  entry. 

By  the  survey  of  1845  the  eastern  boundary  of  said  fractional  section 
19,  was  shown  to  be  the  water  line  of  Biscayne  bay,  a  navigable  arm  of 
the  Atlantic  ocean. 

By  the  survey  of  1875,  such  boundary  is  shown  to  have  shifted  east- 
ward to  a  considerable  extent. 

The  said  lot  2,  to  wit,  the  tract  here  in  question,  is  contiguous  to  the 
land  originally  entered  by  the  patentee,  and  lies  between  the  different 
boundaries  indicated  by  said  surveys. 

The  appellant  claims  said  lot  as  accretion  to  the  land  patented  to  his 
grantor. 
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It  iSy  I  think,  manifest  from  an  inspection  of  the  official  copies  of  said 
surveys  filed  by  counsel,  that  the  enlargement  of  said  section  19,  is  the 
result  of  fijadual  and  imperceptible  tidal  action  during  the  period  of 
almost  thirty  years  that  elapsed  between  the  approval  of  the  survey  of 
1845  and  that  of  1876.  It  is  therefore,  I  think,  only  necessary  for  me 
to  refer  to  the  ruling  of  the  supreme  court  in  the  case  of  Jefferis  v.  The 
East  Omaha  Land  Co.  (134  XJ.  S.,  178)  (one  of  the  numerous  authori- 
ties cited  in  the  brief  by  appellant's  counsel)  which,  in  my  opinion,  con- 
trols the  present  question.  In  that  case  the  court,  following  the  doc- 
trine of  the  English  cases,  defined  accretion  to  be — 

An  addition  to  land  coterminonB  with  the  water,  which  ia  formed  so  slowly  that 
Its  progress  cannot  be  perceived,  and  does  not  admit  of  the  view  that,  in  order  to  be 
accretion,  the  formation  must  be  one  not  discernible  by  comparison  at  two  distinct 
points  of  time. 

The  public  surveys  are  the  official  description  by  which  the  public 
lands  are  disposed  of  by  the  government.  When,  therefore,  the  pat- 
entee made  his  original  entry,  the  then  official  survey  of  1845  was  as 
claimed  by  counsel,  an  ^^  assurance  of  the  proprietor  that  a  riparian 
estate  was  for  sale." 

Such  entry  was  a  segregation  and  a  disposal  of  the  land  in  accord- 
ance with  that  survey,  and  rights  thereby  acquired,  could  not  be  im- 
paired by  the  subsequent  survey  of  1875. 

The  patent  under  which  the  appellant  claims  being  based  ui)on  such 
original  entry,  took  effect  as  of  its  date  and  conveyed  the  riparian  es- 
tate described  by  the  first  survey. 

That  riparian  owners  are  entitled  to  such  accretion  as  that  now  under 
consideration,  is  too  well  settled  for  serious  discussion.  In  the  case  of 
Jefieris  v.  The  Land  Oo.,  supra^  it  was  held  that — 

Where  a  water  line  is  the  boundary  of  a  given  lot,  that  line,  no  matter  how  it 
shifts,  reninius  the  boundary ;  and  a  deed  describing  the  lot  by  its  number  conveys 
the  land  up  to  such  shifting  water  line;  so  that,  in  the  view  of  accretion,  the  water 
line,  if  named  as  the  boundary,  continues  to  be  the  boundary,  and  a  deed  of  the  lot 
carries  all  the  land  up  to  the  water  line. 

As  heretofore  stated  the  patent  through  which  the  appellant  claimi^, 
conveyed  the  whole  of  said  fractional  section  as  described  in  said  first 
survey,  whereby  the  boundary  was  shown  to  be  the  water  line  referred 
to.  It  follows  under  the  authority  cited,  that  it  must  convey  the  land 
embraced  within  such  boundary  as  extended  by  the  second  survey. 

I  must,  accordingly  find  that  the  appellant  W.  H.  H.  Gleason  as 
owner  of  the  patent  hereinbefore  mentioned,  is  entitled  to  the  lot  in 
question,  as  accretion  to  the  land  described  in  said  patent. 

Your  decision  of  June  11,  1890,  allowing  Pent's  application  to  enter 
is  reveised,  and  you  are  accordingly,  directed  to  cancel  his  cash  entry' 
for  the  said  lot  2. 
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BOUBLE  MTNIMtJM  LANIX-AGSICirLTTmAL  COLIiEGE  SCRIP. 

Michael  Dalton. 

The  even  nninbeired  seottons  within  the  granted  limits  of  the  Northern  Pacific  became 
donble  minimam  when  the  line  of  general  route  was  fixed. 

The  agricnltnral  college  scrip  issued  under  the  act  of  July  2, 1862,  is  on  the  basis  of 
a  single  minimum  grant,  and  must  be  so  computed  in  the  location  of  double 
minimum  land. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  April  12, 1892. 

The  land  inyolved  in  this  appeal  is  the  B.  ^  ISTE.  i,  and  lots  1,  6  and 
6,  Sec.  32,  T.  139,  E.  41,  Orookston,  Minnesota,  land  district. 

The  record  shows  that  Michael  Dalton  located  said  land  containing 
178.65  acres,  with  agricultural  college  scrip,  No.  317,  State  of  Arkan- 
sas, March  20, 1873.  In  his  final  proof  submitted  on  said  day,  it  is 
shown  that  he  made  settlement  on  said  land  October  9, 1870. 

It  seems  that  by  letter  of  December  23, 1873,  the  entry  was  suspended 
and  Dalton  was  required  to  make  an  additional  payment  of  $1.25  per 
acre  for  the  reason  th  at  said  land  had  been  increased  to  double  mini- 
mum price  August  13, 1870.  Apparently  no  attention  was  paid  to  this, 
and  by  letter  of  January  20, 1876,  you  instructed  the  local  officers  as 
follows : 

You  are  noir  advised  that  said  entry  is  held  for  cancellation,  with  sixty  days  for 
appeal,  Mr.  Dalton  may,  however,  if  he  so  desires,  within  said  sixty  days,  make  the 
additional  payment  of  $1.25  per  acre^  or  elect  to  retain  one  half  of  the  land  emhraced 
in  his  entry,  upon  which  his  improvements  are  situated,  retaining  in  such  selection 
regular  legal  subdivisions,  which  entry  will  be  approved  as  to  said  selection,  and 
canceled  as  to  the  residue. 

From  this  decision  claimant  appealed,  assigning  error  as  follows: 

First.  By  the  act  of  Congress  dated  July  2, 1864,  the  grant  of  lands  made  to  the 
Northern  Pacific  Bailroad  Company  did  not  vest  until  the  definite  location  of  said 
road,  which  was  not  until  November  21, 1871. 

Second.  That,  until  said  date,  the  even  numbered  sections  remained  at  the  mini- 
Inum  price  of  $1.25  per  acre. 

Third.  Appellant  made  settlement  prior  to  said  2l8t  day  of  November,  1871. 

Through  an  inadvertence  in  your  office  the  case  has  remained  there 
until  recently  called  up  by  one  Calvin  P.  Bailey,  who  claims  to  have 
purchase<l  the  land  from  Dalton  in  1877. 

The  land  in  controversy  is  an  even  numbered  section  within  the 
granted  limits  of  the  N"orthem  Pacific  Eailroad  Company.  Section  6 
of  the  granting  act  (July  2,  1864, 13  Stat.  365),  provided  for  the  survey 
of  the  lands  for  forty  miles  in  width  on  each  side  of  the  road  after  the 
general  route  shall  have  been  fixed ;  that  the  odd  numbered  sections 
should  not  be  subject  to  sale  by  the  government  thereafter;  that  the 
even  numbered  sections  should  be  subject  to  settlement  and  sale  as 
provided  by  law,  and  then  specially  provides:  "And  the  reserved  alter- 
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nate  sections  shall  not  be  sold  by  the  government  at  a  price  less  than 
$2.50  per  acre,  when  offered  for  sale." 

<<The  reserved  alternate  sections"  named  in  the  statate  refer  to  the 
even  nnmbered  sections  open  for  settlement  and  sale  by  the  govern- 
ment. 

!N^ow  the  general  route  of  the  road  was  fixed  August  13, 1870,  hence 
this  land  became  <^  double  minimum  price,"  or  92.50  per  acre,  at  that 
date. 

The  act  creating  this  scrip  (July  2,  1862,  12  Stat.,  503),  section  5, 
provides,  '<  that  the  grant  of  land  and  land  scrip  hereby  authorized 
shall  be  made  on  the  following  conditions; "  and  the  fifth  condition  is : 

When  lands  shall  be  selected  from  those  which  have  been  raised  to  double  min- 
imum price,  in  consequence  of  railroad  grants,  they  shall  be  computed  to  the  states 
at  the  maximum  price,  and  the  number  of  acres  proportionately  diminished. 

In  view  of  the  legislation  upon  this  subject,  there  certainly  ought  to 
be  no  question  as  to  the  correctness  of  the  order  above  quoted.  (See 
State  of  Kansas,  5  L.  D.,  243). 

Your  judgment  is  therefore  affirmed,  but  inasmuch  as  the  original 
entryman  seems  to  have  transferred  the  land  you  will  cause  notice  to 
be  served  on  the  transferee  requiring  him  within  the  period  mentioned 
in  the  order,  to  comply  therewith  ux>on  production  of  satisfactory  evi- 
dence to  the  local  officers  that  he  is  entitled  thereto. 


RAILROAD  GRAIVT— INBEMKITT  SSIiECTION-SBTTLEMKNT. 

ITORTHERN  PAOIPIO  B.  B.  Oo.  V.  ANDERSON. 

The  departmental  order  of  Hay  28, 1888,  relieving  the  Northern  Pacifio  Company 
from  the  necessity  of  specifying  the  hasis  of  indemnity  selections,  does  not  con- 
template the  selection  of  lands  subject  to  settlement  without  designating  the 
basis  therefor,  bnt  is  applicable  only  to  lands  protected  by  withdrawal. 

Secretary  IToble  to  the  Commissioner  of  the  Oeneral  Land  Offioey  April  ISy 

1892. 

This  record  presents  the  appeal  of  the  Northern  Pacific  Bailroad 
Gompany  from  your  action  rejecting  its  claim  to  the  SW.  ^  KE.  ^^  SB. 
i  NW.  J,  and  W.  i  SE.  J,  Sec.  1,  T.  129  N.,  B.  36  W.,  Saint  Cloud,  Mlq- 
nesota,  and  holding  for  approvsJ  Gustaf  Anderson's  homestead  entry 
for  the  said  tracts. 

The  tracts  named  were  embraced  in  the  homestead  entry  of  Samuel 
G.  Header,  made  April  16, 1868,  and  canceled  August  19, 1876.  They 
were  also  within  the  limits  of  the  withdrawal  ordered  December  26, 
1871,  and  received  at  the  local  office  January  10, 1872,  for  the  benefit  of 
the  grant  to  said  company.    On  August  2, 1883,  the  company  applied 
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to  select  tlie  same.  This  application  was  rejected  at  the  local  office  and 
the  company  appealed.  On  October  12, 1883,  Anderson  made  home- 
stead entry  for  said  tracts  and  final  entry  therefor,  May  17, 1890. 

By  decision  of  September  9, 1890,  you  stated  that  the  company^s  ap- 
plication to  select  was  made  December  29, 1883.  "Y bu  accordingly  found 
that  the  land,  having  been  excepted  from  the  grant  by  the  Header  en- 
try, it  was,  on  October  12, 1883,  the  date  of  Anderson's  original  entry, 
properly  subject  thereto.  You  therefore  held  Anderson's  final  entry  for 
approval.  On  October  27, 1890,  the  company  called  your  attention  to 
the  fact  that  its  said  application  to  select  was  made  August  2,  as  well 
as  December  29, 1883,  and  asked  that  you  sustain  its  appeal  from  the 
said  rejection  of  its  application  to  select.  Against  this  a  protest  was 
filed  by  the  attorney  for  Anderson.  Thereupon  by  letter  dated  Decem- 
ber 5,  1890,  you  held  in  effect  that  notwithstanding  the  priority  of  its 
application  to  select,  the  company  could  thereby  acquire  no  right  be- 
cause of  its  failure  to  specify  the  particular  loss  for  which  the  land  was 
sought  as  indemnity.  You  accordingly  adhered  to  your  former  decis- 
ion, and  allowed  the  company  the  right  to  appeal  within  sixty  days. 

Thereupon  the  company  filed  its  pending  appeal. 

The  material  matter  urged  in  behalf  of  this  appeal  is  that  the  com- 
pany's application  of  August  2, 1883,  should  have  been  allowed  under 
the  provisions  of  the  departmental  instruction  of  May  28, 1883.  By 
these  instructions,  which  were  issued  "  to  open  for  settlement  as  speed- 
ily as  possible  all  the  lands  within  the  indemnity  limits  of  the  grant  to 
the  Northern  Pacific  Company"  the  local  officers  were  instructed  to 
note  all  selections  free  from  conflict  and  forward  the  same  for  final  ex- 
amination, 'Heaving  the  ascertainment  of  the  lands  lost  in  place,  to 
your  office,  instead  of  requiring  preliminary  lists  of  such  lost  lands,  to- 
gether with  the  indemnity  lands,  tract  for  tract,  from  the  company,  as 
heretofore." 

The  precise  question  thus  presented  was,  as  you  have  well  held,  dis- 
posed of  adversely  to  the  appellant  by  the  decision  in  the  similar  case 
of  Korthem  Pacific  Railroad  Company  v.  John  0.  Miller,  on  review, 
(11  L,  D.,  428)  wherein  it  was  held  that  the — 

The  clepartmeutal  order  of  May  28,  1883,  did  not  contemplate  the  selection  of  lands 
Bnhject  to  settlement  without  designating  the  basis  therefor,  bnt  was  applicable 
only  to  such  lands  as  were  protected  by  withdrawal. 

The  land  involved  was,  by  the  Header  entry,  excepted  from  the  said 
withdrawal.  It  being  therefore  open  to  settlement  it  could,  under  the 
ruling  cited,  not  be  selected  by  the  company  without  a  specific  desig- 
nation of  loss.  The  company  having  failed  to  make  such  designation, 
its  application  of  August  2,  1883,  was  of  no  effect.  It  follows  that  at 
the  date  of  Anderson's  original  entry,  that  is,  October  12, 1883,  the 
land  was  vacant  and  that  such  entry  was  properly  allowed.  The  rec- 
ord showing  that  Anderson  has  complied  with  the  law,  his  final  entry 
must  be  sustained.    Tour  judgment  is  accordingly  hereby  aflftrmed. 
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PBACTICE— MOTION  TO  DISMI39-OBDEB  OF  JANITABT  17,  1891* 

Ammund  Pedebson  et  al. 

A  motion  to  dismiss  under  the  order  of  January  17, 1891,  must  be  sustained  where  it 
appears  that  the  Department  is  without  jurisdiction^  patent  having  issued  for 
the  land. 

First  Assistant  Secretary  Ohandler  to  the  Oommissioner  of  the  General 

Land  Office^  April  13, 1892. 

On  IN^ovember  27, 1883,  Ammond  Pederson  made  homestead  entry  No. 
26,217,  for  the  K  \  of  the  8.  W.  J  of  section  20,  T.  104,  N".  B.  62  W., 
Mitchell,  South  Dakota, 

He  submitted  proof  and  received  a  final  certiflcate  on  February  17, 
1887.  You  rejected  the  proof  and  held  the  entry  for  cancellation  on 
February  25, 1887,  and  no  appeal  being  taken  from  said  action  on  Oc- 
tober 14, 1887,  you  canceled  said  entry.  On  December  10, 1887,  follow- 
ing, John  Albertson  made  homestead  entry  No.  28,536  for  said  tract 
and  upon  making  proof  received  a  final  certificate  on  September  9, 1889, 
and  on  October  24, 1890,  a  patent  was  issued  on  said  certificate. 

On  March  27, 1891,  Frederick  T.  Day  claiming  to  have  a  mortgage 
on  said  tract  executed  by  Pederson,  to  secure  the  payment  of  $300.00 
wliich  amount  is  unpaid,  filed  his  application  asking  that  Pederson 'a 
entry  be  re-instated  and  approved  for  patent  under  the  7th  section  of 
the  act  approved  March  3, 1891  (26  Stat.  1095).  You  rejected  the  ap- 
plication on  May  19,  1891,  citing  as  authority  therefor,  the  case  of 
James  Boss  (12  L.  D.  446).  You  also  held  that  you  had  no  jurisdiction 
over  the  matter  because  of  the  issuance  of  the  patent.  Day  has  ap- 
pealed from  your  judgment  to  this  Department  and  on  March  4, 1892, 
John  Albertson  filed  a  motion  here  asking  that  said  case  be  dismissed 
under  the  order  of  January  17,  1891,  (12  L.  D.  64.)  Said  order  is  as 
follows : 

It  is  hereby  ordered  that  until  otherwise  directed,  motions  to  dismiss  pending 
cases,  on  Jurisdictional  questions  arising  on  the  record,  may  be  presented,  oraUy  or 
otherwise,  before  the  office  of  the  Assistant  Attorney-General,  on  the  first  Monday 
in  each  month ;  such  motion  to  be  filed  at  least  five  days  previous  to  its  presenta- 
tion, with  ten  days'  notice  thereof  to  the  opposite  party,  where  such  party  is  rep- 
resented by  a  resident  attorney,  and  thirty  days^  where  such  attorney  is  a  non-resi- 
dent. Ten  minutes  to  each  party  will  be  aUowed  on  the  presentation  of  such  motion 
orally,  and  no  question  wiU  l>e  considered  in  any  case  that  involves  an  examination 
of  the  testimony. 

The  motion  must  be  granted  for  since  a  patent  has  issued  for  the 
land  in  question,  it  is  clear  that  this  Department  has  no  jurisdiction 
over  the  tract. 

Said  motion  is  accordingly  allowed,  and  the  case  is  dismissed. 
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COirrBSTANT-PItBFERlSNCB  BlTGHT  OF  EITTBT* 

Peitdleton  v.  Gbannis. 

A  contestant  is  estopped  firom  asserting  his  preference  right  as  against  one  with 
whom  he  has  verbally  agreed  to  waive  said  right,  and  thns  induced  said  party  to 
settle  upon  and  improve  the  land. 

First  AssUtant  Secretary  Chandler  to  the  Commissioner  of  the  OenertH 

Lcmd  Office^  April  15 j  1892. 

In  the  contest  case  of  John  H.  Grannis  v.  Francis  M.  Bathbnn  in- 
volving the  F.  E.  J  Sec.  27,  T.  2  K,  B.  48  W.,  the  cash  entry  ISo.  6131, 
of  the  latter,  made  November  11,  1885,  at  Denver,  Colorado,  was 
ordered  canceled  by  yon  on  Jnly  24, 1890  in  accordance  with  depart- 
mental decision  of  Jnne  30,  1890,  (unreported)  5  and  Grannis,  if  dnly 
qualified  was  held  to  have  preference  right  to  enter  said  land,  under 
act  of  May  14, 1880,  (21  Stat.,  140),  by  your  letter  of  February  26, 1891. 

On  August  1, 1890,  said  Grannis  applied  to  make  homestead  entry 
for  said  land  and  tendered  the  fees  therefor,  and  the  same  was  held  for 
consideration  by  the  local  oflScers,  in  view  of  the  application  of  Gran- 
ville Pendleton  to  make  homestead  entry  for  the  east  half  of  said  quar- 
ter, and  of  his  protest  against  the  allowance  of  the  application  of  said 
Grannis  to  enter  said  east  half. 

Said  Pendleton's  protest  alleged, 

1st.  That  said  Grannis  had  waived  his  preference  right  in  and  to  the  east  half  of 
said  northeast  quarter,  awarded  to  him  as  contestant. 

2nd.  That  said  Pendleton  was  a  settler  on  said  east  half,  had  been  residing 
thereoDy  had  valuable  improvements  thereoU|  and  was  entitled  to  enter  the  land  on 
the  contestant's  waving  his  preference  right. 

3rd.  That  said  Granuis  desired  to  enter  said  east  half  for  speculative  purposes  and 
with  the  intention  of  taking  advantage  of  the  improvements  made  by  Pendleton 
theieon. 

A  hearing  was  ordered  thereon  by  the  local  officers,  for  October  2, 
1890.  On  September  2, 1800,  Grannis  appealed  from  the  action  of  the 
local  officers  in  not  allowing  him  to  exercise  his  preference  right,  and 
in  ordering  said  hearing.  On  September  20, 1890,  said  appeal  was  dis- 
missed by  the  local  officers  on  motion  of  Pendleton, 

On  petition  in  behalf  of  Grannis  you  directed  by  letter  of  October 
1, 1890,  that  the  pjipers  in  the  case  be  transmitted  to  your  office. 

By  letter  of  February  26, 1891,  you  dismissed  said  contest  and  di- 
rected that  the  entry  of  Grannis  be  allowed. 

From  this  decision  an  appeal  is  now  taken  to  this  Department.  Pen- 
dleton was  one  of  the  attorneys  for  Grannis  in  his  contest  with  Eath- 
bun  and  submits  an  affidavit  alleging  that  in  the  fall  of  1887,  it  was 
verbally  agreed  between  him  and  said  Grannis  that  PendleUm  on  ac- 
count of  his  fees  and  disbursements  In  that  contest,  should  settle  upon 
and  improve  said  east  half  of  the  land  in  dispute,  the  said  Grannis 
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waiving  his  right  thereto,  and  in  consequence  of  said  agreement  he 
(Pendleton)  has  settled  upon*  said  east  half,  built  a  house  thereon,  and 
made  other  improvements  to  the  value  of  $700,  and  has  resided  there 
with  his  family  since  January  or  February,  1888.  He  is  corroborated 
in  these  allegations  by  the  affidavits  of  several  other  witnesses. 

The  right  conferred  on  a  successful  contestant  by  section  two  of  the 
act  of  May  14, 1880,  is  a  personal  one  which  can  not  be  transferred  to 
another,  but  such  preference  right  may  be  waived  even  prior  to  the  can- 
cellation which  is  contested.    KeUem  v.  Ludlow  (10  L,  D.  560, 562). 

The  first  section  of  the  act  of  May  14, 1880,  provides  for  a  "  written 
relinquishment,"  which  is  one  mode  of  manifesting  an  intention  of 
abandoning  a  claim  to  public  land,  but  it  is  not  the  only  one.  An  ami- 
cable agreement  by  which  two  persons  divided  the  land  between  them 
has  been  recognized  as  another  mode.    Ayers  v.  Buell  et  aL,  2  L.  D.  267. 

In  the  present  case  it  is  alleged  that  such  an  amicable  agreement 
was  made  between  Orannis  and  Pendleton  and  that  pursuant  to  such 
an  agreement  the  latter  has  gone  on  the  land  and  made  valuable  im. 
provements  with  the  full  knowledge  and  consent  of  said  Orannis  and 
for  more  than  two  years  lived  upon  and  improved  the  land  upon  the 
faith  of  said  agreement.  If  this  be  true  Grannis  as  much  manifested 
an  intention  to  relinquish  his  preference  right  to  said  eighty  acres  as  if 
he  had  filed  a  written  relinquishment  to  that  effect.  The  doctrine  of 
estoppel  would  be  applicable  with  respect  to  such  an  agreement  to  pre- 
vent its  operating  as  a  fraud  upon  one  who  has  been  led  to  rely  upon 
it.  If  Grannis  agreed  to  abandon  his  preference  right  to  said  east  half 
in  favor  of  Pendleton,  provided  the  contest  should  be  decided  in  his 
favor,  and  thereby  induced  Pendleton,  in  reliance  upon  said  agreement^ 
to  alter  his  condition,  to  settle  upon  the  land,  and  place  valuable  im- 
provements  thereon,  Grannis  now  cannot  be  permitted  to  deny  the 
truth  of  said  agreement,  or  enforce  his  rights  against  his  declared  inten- 
tion of  abandonment.    Insurance  Co.  v,  Mowry  (96  U.  S.  544). 

The  general  principle  now  Ib,  that  where  the  conduct  of  a  party  has  been  auoh  aa 
to  induce  action  by  another,  he  shaU  be  precluded  from  afterwards  asserting,  to  th^ 
prejudice  of  that  other,  the  contrary  of  that  of  which  his  conduct  has  induced  the 
belief.  The  primary  ground  of  the  doctrine  is,  that  it  would  be  a  fhkud  in  a  party 
to  assert  what  his  previous  conduct  had  denied,  when  on  the  faith  of  that  denial 
others  have  acted.    UiU  o.  Epley  (31  Penn.  St.,  334). 

The  foregoing  case  is  cited  with  approval  in  Brant  v.  Virginia  C!oal 
and  Iron  Co.  (93  U.  S.,  336). 

If  Grannis  had  manifested  his  intention  to  abandon  his  preference 
right  to  the  eighty  acres  in  dispute  by  a  written  relinquishment,  it 
would  have  been  recognized  by  this  Department.  If  he  has  manifested 
the  same  intention  by  an  unwritten  agreement  which  he  is  equitably 
estopped  from  denj^ing,  this  Department,  in  the  exercise  of  its  judicial 
functions,  will  recognize  it  as  a  practical  relinquishment  which  pre- 
cludes Grannis  from  now  asserting  any  preference  right  to  said  eighty 
acres. 
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I  am  of  the  opinion  that  a  hearing  to  determine  the  questions  raised 
by  the  contest  affidavit  of  Pendleton  should  be  ordered.  You  will  so 
direct  and  notify  the  local  officers. 

Your  judgment  is  modified  accordingly. 


CONTEST— BELIKQUISHMBNT-CONTBSTANT* 

TuBNEB  V.  Payne  et  al. 

A  relinquishment  does  not  inure  to  the  benefit  of  a  contest  that  is  initiated  for  the  pnr- 
poee  of  firandolently  defeating  lights  acquired  in  good  faith  under  said  relinquish- 
ment. 

First  As9%8t(mt  Secretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office^  April  15y  1892. 

I  have  considered  the  appeal  of  Earnest  S.  Turner  from  your  decision 
holding  for  cancellation  his  timber  culture  entry  for  lots  1  and  2,  and 
S.  i  of  the  NE.  i  of  section  4,  T.  27  K,  E.  49  W.,  Chadron,  Nebraska. 

The  facts  in  this  case,  as  developed  from  the  testimony  taken  at  two 
hearings^  are  as  follows: 

Christian  Yoss  made  timber  culture  entry  for  said  lands  October  14^ 
1884.  Tip  to  April  8, 1887,  he  had  complied  with  the  requirements  of 
the  law,  in  the  matter  of  breaking  and  cultivating  the  land.  About 
noon  on  the  8th  day  of  April,  1887,  he  executed  a  relinquishment  of  said 
entry  at  the  village  of  Hemingford,  ^Nebraska,  and  received  from  Earnest 
S.  Turner,  for  said  relinquishment  the  sum  of  $250.  During  the  after- 
noon Turner  prepared  an  application  to  enter  the  land  under  the  timber- 
culture  law  and  enclosed  it  in  an  envelope  together  with  the  relinquish- 
ment and  the  proper  entry  fees,  and  about  4  o'clock  deposited  it  in  the 
X>ost  office  at  Hemingford,  addressed  to  the  local  land  office  at  Valen- 
tine, Nebraska.  By  due  course  of  mail  this  letter  should  have  reached 
the  laud  office  on  the  11th  or  12th  of  April,  as  a  matter  of  fact  it  did 
reach  there  on  the  12th  of  April,  and  the  entry  of  Voss  was  duly  can- 
celed. 

In  the  meantime,  on  April  8,  E.  D.  Payne  of  Hemingford,  had  ascer- 
tained that  the  entry  of  Yoss  had  been  relinquished  and  the  relinquish- 
ment purchased  by  Turner,  and  he  immediately  started  for  the  land 
office  at  Valentine  to  file  a  contest  against  the  said  entry  of  Voss.  On 
April  9th,  and  while  the  relinquishment  of  Voss  was  in  the  mall  on  its 
way  to  the  local  land  office  together  with  the  application  of  Turner  to 
enter  the  land,  Payne  appeared  before  a  notary  public  and  made  the 
following  affidavit  of  contest, — 

Christian  Voss  has  sold  and  relinquished  said  tract  to  the  government  of  the  United 
States  and  that  said  relinquishmeut  is  being  held  by  one  Turner  of  Box  Butte  county 
for  speculative  purposes. 

On  April  10,  he  filed  this  affidavit  in  the  local  land  office. 
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On  the  receipt  of  the  relinqnishment  and  application  of  Tomer  to 
enter,  the  local  officers  notified  the  latter  of  the  pending  contest  of 
Payne,  bat  on  the  reqnest  of  Turner  his  entry  was  put  of  record  snbjeot 
to  the  right  of  Payne  as  a  contestant. 

With  these  facts  clearly  established,  yon  held  that  Payne  had  the 
better  right  to  the  land,  and  held  the  entry  of  Tomer  for  canceUatioiL 

In  this  I  think  yon  erred. 

The  act  of  May  14, 1880  (14  Stat.,  140),  provides  that  where  a  person 
has  contested  and  procured  the  cancellation  of  an  entry,  he  shall  have 
the  preference  right  to  enter  the  land.  It  is  a  well  established  princi- 
ple that  a  relinquishment  filed  during  the  x)endency  of  a  contest  does 
not  inure  to  the  benefit  of  the  contestant,  unless  it  be  found  that  it  was 
filed  as  the  result  of  the  contest    Sorenson  v,  Becker  (8  L.  D.,  357). 

A  relinquishment  filed  during  the  pendency  of  a  contest  is  presump- 
tively the  result  thereof,  though  such  presumption  may  be  overcome. 
Webb  V.  Loughrey  et  al.  (9  L.  D.,  440) ;  Brakken  v.  Dunn  et  al.  (9  L.  D., 
461). 

The  record  clearly  shows  that  the  relinquishment  was  in  no  way,  the 
result  of  the  contest;  on  the  contrary,  the  contest  was  filed  for  the 
purpose  of  de&auding  Turner  out  of  a  right  which  he  had  obtained  in 
a  lawful  and  honorable  maimer,  and  in  a  manner  sanctioned  and  recog- 
nized by  law.  There  was  no  ground  for  a  contest,  the  charge  made  by 
Payne  was  without  foundation,  as  shown  by  the  evidence. 

While  on  the  one  hand  the  law  will  not  x>ermit  a  bona  fide  oontestant 
to  be  defrauded  out  of  the  rights  he  has  lawfully  obtained  under  the 
law,  by  means  of  a  relinquishment  executed  either  before  or  subsequent 
to  the  filing  of  the  contest;  on  the  other  hand,  it  will  not  permit  a  party 
who  has,  in  a  lawful  and  proper  manner,  obtained  a  valuable  right  by 
means  of  a  relinquishment  to  be  defrauded  out  of  that  right  by  means  of 
a  subsequent  contest.    Each  case  must  be  determined  upon  the  facts. 

Your  decision  is  reversed,  and  the  entry  of  Turner  will  remain  in- 
tact. 


SCnOOIi  IiAND-8£TTL.BM£NT  BEFORE  SUBVET. 

OlCHY  V.  Paltzeb. 

In  case  of  a  pre-emption  settlement  on  a  school  section  prior  to  survey,  the  State  may 
either  select  indemnity  therefor,  or  await  the  action  of  the  settler,  and^  if  his 
claim  is  abandoned,  assert  its  right  to  the  land  in  place. 

First  Asaista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  15, 1892, 

I  have  considered  the  case  of  Paul  Cichy  v,  Anna  Maria  Paltzer  on  ap- 
peal by  the  former  from  your  decision  of  November  10, 1890  dismissing  his 
protest  and  allowing  the  homestead  entry  of  the  latter  for  the  WJ  SE J 
and  lots  3  and  4  of  Sec.  36,  T.  131,  B.  39  W.,  St  Oloud  land  district^ 
Minnesota. 
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It  appears  that  Phillip  Paltzer,  late  husband  of  Anna  Maria,  settled 
npon  land  then  nnsurveyed,  but  which  proved,  upon  survey  being  made, 
to  be  in  Sec.  36,  T.  131  N.,  B.  30  W.,  and  he  claimed  the  tracts  described 
and  filed  a  declaratory  statement  for  them  on  April  27, 1873,  the  plat 
of  official  survey  having  been  filed  on  March  27  of  that  year. 

Paltzer  died  in  June,  1875,  having  as  yet  offered  no  final  proof,  leav- 
ing a  widow,  and  it  is  said,  some  children. 

In  1881 ,  Mrs.  Paltzer  advertised  that  she  would  offer  final  proof.  The 
State  authorities  of  Minnesota  were  notified  of  this,  but  gave.it  no 
attention,  and  Mrs.  Paltzer  made  default,  and  nothing  was  done  at  the 
time  the  proof  should  have  been  offered. 

On  October  12, 1886,  Cichy  purchased,  of  the  State,  lot  Fo.  3,  moved 
onto  it,  erected  a  house,  made  other  improvements  on  the  land,  and  has 
continued  to  reside  thereon. 

On  May  20, 1880,  Mrs.  Paltzer  applied  to  transmute  the  pre-emption 
filing  of  her  late  husband  to  a  homestead  entry,  allegiugin  an  affidavit 
her  residence,  and  that  she  was  the  head  of  a  family,  the  widow  of 
Phillip  Paltzer,  was  poor  and  unable  to  pay  for  the  land.  The  local  of- 
ficers allowed  this  homestead  entry,  and  on  December  11  following,  she 
offered  final  proof  upon  due  notice.  Thereupon  came  Cichy  and  pro- 
tested said  proof  as  to  lot  Ko.  3.  !No  attention  was  paid  to  this  pro- 
test,  no  hearing  was  ordered,  but  the  final  proof  was  accepted  and  the 
case  sent  to  your  office.  The  State  authorities  were  notified  of  the 
allowance  of  her  application  to  transmute  to  homestead  and  of  its  right 
of  appeal,  and  on  June  10, 1889,  the  auditor  of  State  acknowledged  the 
receipt  of  the  notice,  and  among  other  matters,  said 

Belying  upon  your  (the  register's)  statement  that  said  application  was  supported 
hy  affidavit  coiroborated  by  the  evidence  of  two  witnesses  that  settlement  was  made 
prior  to  snrrey,  the  State  made  no  appeal  and  now  makes  no  claim  to  the  said  de- 
84sribed  lands  adyerse  to  that  of  the  homestead  application  of  Anna  M.  Paltzer. 

The  matter  of  Mrs.  Paltzer's  right  to  make  homestead  entry  came  up 
for  consideration  before  your  office  on  March  31, 1800,  and  after  review- 
ing the  record  in  the  case  and  discussing  the  same  at  length,  you  held 
that  the  State  had  no  claim  to  the  land  and  allowed  the  entry  of  Mrs* 
Paltzer  to  remain  intact,  and  on  ^November  10, 1800,  the  cause  came  on 
to  be  heard  upon  the  final  proof  of  Mrs.  Paltzer,  and  your  office  dis- 
missed the  protest  of  Cichy  and  directed  that  her  proof  be  examined 
with  a  view  to  issue  of  patent,  from  which  decision  Cichy  appealed. 

There  has  been  filed  in  the  Department  a  statement  by  Cichy  which, 
if  true,  shows  that  the  local  officers  and  your  office  have  been  imposed 
upon.  It  alleges  that  Mrs.  Anna  Maria  Paltzer,  who  has  signed  all  the 
pai)ers  by  that  name,  is  Mrs.  Anna  Maria  Kline;  that  she  was  married 
to  Kline  over  fourteen  years  ago;  that  of  the  six  children  of  which  she 
claims  to  be  the  mother,  three  are  the  fruits  of  the  marriage  with  Kline ; 
that  Paltzer's  youngest  child  is  sixteen  years  old;  that  Mrs.  Paltzer's 
proof  is  false;  that  by  false  statements  she  procured  the  State  to  can- 
cel his  agreement  of  purchase.  He  says  that  Kline  and  his  wife,  for- 
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merly  Mrs.  Paltzer,  never  occupied,  nor  in  any  way  used  or  improved 
lot  3,  and  that  he  went  to  see  Kline  before  buying  the  lot  of  the  State^ 
and  was  advised  to  buy  it  ^^  or  some  stranger  would,"  and  added  *^  be- 
cause we  cannot  and  will  not  buy  the  land  ourselves;  '^  that  Kline  as- 
sisted him  in  building  his  house  on  the  land,  and  never  made  any  claim 
to  it  until  the  land  became  valuable,  and  until  he  (Cichy)  had  improved 
it  and  lived  on  it  a  number  of  years.  The  protest  denied  her  right  to 
make  entry  or  proof  and  set  up  Cichy's  purchase,  occupancy  and  im- 
provements, and  a  hearing  should  have  been  had  upon  it. 

Tour  decision  discusses  at  length  the  distinction  between  a  failure  to 
<<file"  in  time  and  failure  to  "enter"  in  time,  and  finally  you  decide 
that  she  can  neither  transmute  her  late  husband's  filing  to  a  homestead 
entry,  nor  complete  his  filing  by  making  proof  aad  cash  entry,  but  yon 
conclude  in  your  decision  of  March  31, 1890,  based  on  a  line  of  authori- 
ties and  reasoning  that  she  has  a  right  to  homestead  the  land  on  "  the 
hereditable  quality  of  rights  acquired  by  mere  settlement."  You  cite 
the  case  of  Tobias  Beckner  (6  L.  D.,  134)  as  authority  for  this,  and  coa- 
clude  that  a  settlement  right  descends  to  the  heirs  or  legal  representa- 
tives. In  the  Beckner  case,  the  settler  had  lived  about  seven  years 
upon  the  laud.  It  had  not  been  surveyed.  He  died  in  1882.  The  heir, 
Beckner,  continued  to  reside  upon  the  land.  In  1885,  May  26,  the  town- 
ship plat  was  filed,  and  on  June  11  following,  within  sixteen  days  of  the 
filing,  the  heir  applied  to  make  homestead  entry.  It  was  held  that  the 
case  came  clearly  within  the  purview  of  section 2291,  Bevised  Statutes; 
that  the  heir  could  do  what  the  ancestor  could  have  done  if  living.  But 
it  will  be  observed  that  this  section  applies  to  homesteads,  not  to  pre- 
emption filings.  This  land  was  in  section  36.  The  settlement  before 
survey  excepted  it  from  the  reservation,  and  the  filing  by  the  heir  with* 
in  the  required  time  was  held  to  be  sufficient  to  maintain  the  exception; 
the  heir  having  complied  with  the  law  as  his  ancestor  might  have  done 
if  living,  acquired  the  rights  the  ancestor  would  have  acquired.. 

In  the  Watson  case  (on  review)  (6  L.  D.,  71)  cited  by  you,  it  will  be 
noticed  that  the  issue  was  not  the  same  as  that  in  the  case  at  bar.  In 
that  case,  one  May  had  settled  upon  and  filed  for  the  land.  The  set- 
tlement was  made  before  survey,  and  the  fiUng  within  proper  time. 
Thereupon  the  school  authorities  selected  a  tract  in  lieu  of  the  May 
tract  Afterward  May  sold  his  improvements  to  Watson,  and  he  at- 
tempted to  make  homestead  entry  for  the  land.  Your  office  thereu]>on 
held  that  on  May's  abandonment  the  land  reverted  to  the  State,  and 
Watson's  entry  was  canceled  as  was  the  selection  of  "lieu"  land.  It 
was  held  by  the  Department  that  this  was  error,  because  the  State 
having  made  selection  of  equivalent  land  it  took  the  place  of  the  original 
school  land,  and  that  the  selection  was  equivalent  to  a  relinquishment 
of  the  school  tract.  The  selection  was  restored,  and  Watson's  entry 
reinstated. 

Paltz^er's  settlement  being  upon  unsurveyed  land,  he  is  governed  by 
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■section  2266,  Bevised  Statutes,  which  allows  three  months  to  file  de- 
claratory statement  after  <<  the  receipt  at  the  district  land  office  of  the 
approved  plat  of  the  township."  Section  2267,  Bevised  Statutes  pro- 
vides that:  ^^All  claimants  of  pre-emption  rights  under  the  two  preced- 
ing sections,  shall  •  •  •  •  make  the  proper  proof  and  payment 
for  the  land  claimed  within  thirty  months  after  the  date  prescribed 
therein  respectively  for  filing  their  declaratory  notices  has  expired.'^ 
This  would  give  Paltzer  until  December  27, 1875  to  make  proof  and 
payment,  but  on  June  3, 1874,  Congress  passed  an  act  (18  Stat.,  52) 
providing  "  that  the  time  at  which  pre-emptors  on  the  public  lands  in 
the  State  of  Minnesota  ....  are  now  required  to  make  final 
proof  and  payment,  is  extended  for  the  period  of  two  years.^  Allowing 
this  to  apply  to  pre-emptions  on  school  land,  Paltzer's  time  for  making 
final  proof  and  payment  expired  December  27, 1877.  But  this  act  did 
not  change  the  mandatory  character  of  section  2267,  and  while  it  ex- 
tended the  time  of  limitation,  it  did  not  remove  the  bar  by  limitation 
when  the  same  is  insisted  upon  by  an  adverse  claimant.  See  Crane  v. 
Stone  (10  L.  D.,  216)  and  cases  there  cited. 

Is  the  State  an  adverse  claimant!  Did  its  rights  attach  upon  failure 
of  Paltzer's  heirs  to  make  proof  and  payment  within  .the  time  fixed  by 
lawT 

It  is  quite  clear  that  the  statutes  in  existence  when  the  compact  be- 
tween the  State  and  the  government  was  concluded  became  a  part  of 
the  agreement,  and  the  State  was  bound  to  know  the  rights  of  a  settler, 
but  at  the  same  time  it  was  bound  to  know  the  duties  and  obligations 
he  was  mnder  before  he  could  acquire  title  to  public  land,  and  it  had  a 
right  to  have  those  statutes  enforced.  It  accepted  the  government's 
proposition,  and  came  into  the  union  upon  this  basis. 

In  Beecher  v.  Wetherby  (95  U.  S.,  517)  the  court  say: 

It  matters  not  whether  the  words  of  the  compact  be  considered  as  merely  promis* 
«ory  on  the  part  of  the  United  States,  and  constitnting  only  a  pledge  of  a  grant  in 
fhtnre  or  as  operating  to  transfer  the  title  to  the  State  npon  her  acceptance  of  the 
proposition  as  soon  as  the  section  conld  be  afterwards  identified  by  the  pubUo  sur- 
veys. In  either  ease  the  lands  which  might  be  embraced  in  those  sections  were 
appropriated  to  the  St^te. 

In  Oooper  v.  Boberts  (18  Howard,  173)  the  court,  in  a  case  arising  in 
Michigan  said  (syllabus) 

(2)  When  the  State  accepted  this  aot  (of  admission)  the  grant  became  a  oontraet 
or  compact  between  the  State  and  the  United  States.  (3)  As  the  goyemment  ex- 
tended its  surveys  so  that  the  location  of  these  sections  was  ascertained,  the  title  to 
the  State  became  complete. 

In  Water  and  Mining  Go.  v.  Bugbey  (06  U.  S.,  165)  Bugbey  was  a  set- 
tler on  school  land  when  the  survey  was  made.  He  did  not  file  his 
declaratory  statement,  or  enter  the  land  under  any  XJ.  S.  statute,  but 
purchased  it  of  the  State.  The  Water  and  Mining  Company  claimed 
substantially  that  his  settlement  on  the  land  at  date  of  survey  excepted 
it  from  the  grant,  that  his  failure  to  acquire  or  assert  any  right  undar 
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the  govemment  law  left  the  land  as  a  part  of  the  public  domaiii.    The 
court  say: 

Here  the  company  does  not  claim  under  the  settler's  title,  but  seeks  by  means  of 
it  to  defeat  that  of  the  State.  •  •  •  The  settler,  howeyer,  was  under  no  obligation 
to  assert  his  claim,  and  he  abandoned  it,  the  title  of  the  State  became  absolute  as  of 
May  19, 1866,  when  the  surveys  were  completed.  The  case  stands,  therefore  as  if  at 
that  date  the  United  States  had  parted  with  all  interest  in  and  control  over  the  prop- 
erty. 

It  has  been  held  as  in  Watson's  case  9upra^  that  on  abandonment  by 
the  settler  or  pre-emptor,  the  land  goes  to  the  State,  nuless  in  the  mean- 
time it  has  made  a  selection  of  other  lands  in  satisfaction  of  the  loss, 
and  thereby,  as  was  said  in  that  case,  it  has  in  effect  relinqnished  its 
claim  to  the  school  tract. 

Section  2269,  Sevised  Statutes,  provides  for  consummating  the  claim 
of  a  deceased  pre-emptor.  It  is  competent  for  the  ^»  executor  ^  or  "  ad- 
ministrator ^  of  the  estate  of  such  party  or  "  one  of  the  heirs''  to  con- 
summate the  claim,  filing  the  necessary  papers  to  complete  the  same, 
but  the  title  in  such  cases  goes  to  the  heirs.  There  is  nothing  in  this 
section,  however,  nor  in  the  law,  that  gives  to  the  representative  of  the 
deceased  person  rights  superior  to  those  he  would  have  ei\joyed  or  could 
have  exercised  if  living,  nor  do  I  find  any  extension  of  time  given  to 
representatives  of  the  deceased  pre-emptor.  I  am  of  opinion  that  the 
State  is  an  adverse  claimant  in  this  class  of  cases.  It  is  in  the  i)osition 
of  a  subsequent  settler.  It  may  await  what  the  prior  settler  does,  or  it 
may  go  into  other  land  and  make  selection.  As  the  subsequent  settler 
may  file  a  second  declaratory  statement  and  await  the  action  of  the 
prior  settler,  and  may  secure  the  land  if  the  prior  fail  to  comply  with 
the  requirements  of  the  law,  so  the  State  may  decline  to  select  lieu  land 
and  await  the  action  of  the  settler.  The  State,  in  the  case  at  bar,  as- 
serted its  right  to  lot  3,  and  sold  it  to  Gichy  in  October,  1886.  It  is  said 
that  in  1889  the  Auditor  wrote  a  letter  which,  in  effect,  was  a  waiver  of 
the  claim  on  the  part  of  the  State.  This  can  not,  however,  affect  Cichy's 
title.  If  the  State  had  a  right  to  assert  its  claim  in  1884,  Gichy  took 
its  claim  by  purchase,  and  it  had  nothing  to  waive.  Gichy  may  assert 
all  it  could  have  asserted  on  the  day  it  sold  to  him.  If  up  to  that  time 
it  had  not  waived  its  right  or  transferred  its  claim  by  selecting  other 
lands,  the  time  for  final  proof  having  long  previously  expired,  its  right 
attached,  and  if  proof  had  been  offered  on  the  filing,  it  would  have  had 
to  be  rejected  upon  the  protest  of  Gichy  or  the  State,  but  there  is  noth- 
ing to  show  whether  or  not  the  State  has  selected  lands  in  lieu  of  those 
in  controversy,  or  whether  its  right  to  the  land  remains.  There  is  no 
testimony  as  to  whether  Mrs.  Paltzer  is  a  married  woman,  or  if  mar- 
ried, whether  she  is  living  with  her  husband,  or  has  been  deserted  by 
him.  This  will  become  important  if  the  State  has  selected  lands  in  lieu 
of  those  in  controversy. 

There  is  no  testimony  upon  the  question  of  actual  occupancy  of  the 
tract  of  land  in  dispute,  by  building  ui)on  it,  or  by  cultivation,  nor  is 
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there  any  testimoDy  as  to  what  was  done  and  said  by  Kline  and  his 
wife  to  induce  Cichy  to  go  upon  the  land  and  make  improvements,  or 
what  knowledge  she  had  that  he  was  making  improvements  thereon,  or 
what  notice,  if  any,  she  gave  him  of  any  claim  she  had  to  the  land,  even 
if  she  had  knowledge  of  his  settlement  and  improvements.  There  is  no 
testimony  properly  presented  showing  that  Phillip  Paltzer  left  any 
-children  when  he  died,  or  if  so,  whether  they  are  living. 

Mrs.  Paltzer,  or  Kline,  says  in  her  affidavit  for  homestead,  that  she 
is  *•  the  head  of  a  family."  She  does  not  say  she  is  unmarried.  If  she 
married  Kline,  she  ceased  to  be  the  head  of  the  family.  She  abandoned, 
by  that  act,  her  claim  to  make  a  homestead,  and  her  settlement  as  <Hhe 
head  of  a  family,"  and  Kline  became  the  head  of  the  family  from  the 
date  of  her  marriage  to  him.  But  were  this  all  so,  I  see,  no  reason  why 
the  heirs  of  Phillip  Paltzer  may  not  complete  his  entry  to  the  land  upon 
which  there  is  no  adverse  claimant,  provided  the  State  has  selected 
other  lands.  As  I  have  not  before  me  the  facts  in  the  case  upon  which 
I  can  form  any  conclusion  satisfactory  to  myself,  or  upon  which  I  have 
reason  to  believe  I  can  do  justice  to  the  parties,  I  set  aside  your  de- 
cision, and  return  the  case  that  you  may  remand  it  to  the  local  office 
with  directions  to  the  register  and  receiver  to  order  a  hearing  upon  no- 
tice to  the  parties,  iuclading  the  State  of  Minnesota,  and  all  parties 
wiU  be  allowed  to  offer  testimony  upon  the  points  herein  indicated,  and 
upon  a  report  of  the  evidence  you  will  re- adjudicate  the  case. 


PATHNT'CIiBBICAX  MISTAKB-CAlV^CBIiLATlOK. 

Fbank  Sullivan. 

The  CommlssioneT  of  the  General  Land  Office  may  properly,  on  thereqnest  of  the 
patentee, 'withhold  and  cancel  a  patent  that  faite  to  describe  the  land  entered,  and 
iBsne  one  that  correctly  describes  said  land,  even  though  a  relinqaishment  of  the 
erroneous  patent  is  not  filed. 

Mrst  AssUtoMt  Secretary  Chcmdler  to  the  Commissioner  of  the  General 

Land  Office^  April  15j  1892. 

With  your  letter  of  June  4, 1891,  you  transmit  an  appeal  taken  by 
G.  L.  Miller,  as  attorney  for  Frank  Sullivan  from  your  decision  of  April 
29,  1891,  denying  his  application  for  the  cancellation  of  the  erroneous 
patent  issued  on  cash  entry  for  the  SB.  J  of  Sec.  22,  T.  32  S.,  E.  43  W., 
Garden  City,  Kansas,  and  to  issue  a  new  patent  to  Sullivan  correctly 
describing  the  tract. 

It  appears  from  the  record  before  me  that  Frank  Sullivan  made 
homestead  entry  of  the  SB.  J  of  Sec.  22^  T.  32  S.,  E.  43  W.,  Garden 
City,  Kansas,  and  made  final  proof  upon  said  entry,  upon  which  final 
<^ertificate  issued. 

The  local  officers,  in  issuing  the  final  certificate,  described  the  tract 
SA  the  SB.  I  of  Sec.  22,  T.  32  S.,  E.  <<  42  '^  W.,  and  patent  issued  to  said 
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Frank  Snlliyan,  December  28, 1889,  for  the  tract  as  described  in  the- 
final  certiJOicate,  which  was  transmitted  to  the  local  officers  for  delivery 
to  the  patentee. 

On  February  24, 1890,  the  local  officers  returned  to  your  office  a  num- 
ber of  patents  for  correction,  among  which  was  the  patent  issued  to 
Sullivan. 

By  letter  of  April  29, 1890,  you  instructed  the  local  officers  to  require 
Sullivan  to  fQe  a  deed  of  relinquishment  to  the  United  States  for  the 
tract  embraced  in  said  patent  and  the  certificate  from  the  register  of 
deeds  for  Morton  county,  Kansas,  in  which  the  land  is  situated,  showing 
that  Sullivan  had  not  conveyed  or  encumbered  the  land.  The  final  cer- 
tificate was  also  returned  to  them,  and  they  were  instructed  to  correct 
without  erasure  said  certificate,  and  upon  the  receipt  of  such  relinquish- 
ment and  certificate,  the  patent  would  be  canceled  and  a  new  patent 
issued,  in  accordance  with  the  certificate  as  corrected. 

In  reply  thereto,  the  local  officers  informed  your  office  that  Sullivan, 
had  been  notified  accordingly,  by  registered  letter  which  was  returned 
to  them  uncalled  for. 

With  a  supplemental  report,  the  local  officers  transmitted  to  your  of- 
fice the  certificate  of  the  register  of  deeds  of  Morton  county,  Kansas, 
that  the  records  of  that  county  show  no  instruments  executed  by  said 
Sullivan  afiecting  the  title  to  the  land  described  in  the  patent,  or  of  the 
corresponding  tract  in  range  43  west;  also  an  affidavit  made  by  G.  L.. 
Miller,  as  attorney  for  the  S.  L.  Davidson  Mortgage  Company,  stating 
that  said  company  held  a  mortgage  on  the  land  described  to  secure  the 
payment  of  a  loan  negotiated  by  said  company  to  the  entryman  Frank 
Sullivan;  that  they  had  used  every  means  to  find  said  Sullivan,  to  ob- 
tain the  required  deed  of  relinquishment,  but  have  been  unable  to  find 
him. 

On  March  16, 1891,  the  local  officers  reported  that  your  letter  of  April 
29, 1890,  enclosing  the  final  certificate  issued  to  Frank  Sullivan  and  in- 
structing them  to  correct  said  certificate,  had  been,  with  the  certificate, 
lost  or  misplaced,  and  they  therefore  forwarded  a  new  certificate  cor- 
rectly describing  the  land  entered,  upon  which  they  had  placed  a  certifi- 
cate that  it  was  issued  in  lieu  of  the  erroneous  certificate  issued  De- 
cember 9,  1887,  but  which  had  been  lost. 

By  letter  of  May  11, 1891,  you  still  declined  to  cancel  said  patent  and 
issue  a  new  patent  correctly  describing  tlie  land,  unless  the  relinquish- 
ment was  filed  by  Sullivan  as  directed.  From  this  action  an  appeal 
has  been  filed  in  the  name  of  Frank  Sullivan,  by  his  attorney  G.  L. 
Miller. 

From  the  foregoing  statement  of  fiicts,  it  will  be  seen  that  Sullivan 
made  homestead  entry  of  the  SE.  J  of  Sec.  22,  T.  32  S.,  E.  "43"  W., 
Garden  City,  Kansas,  and  that  he  received  final  certificate  under  said 
entry,  describing  the  land  as  the  SE.  J  of  Sec.  22,  T.  32  S.,  R.  "42^'  W., 
and  patent  issued  for  the  land  described  in  said  certificate.  It  also 
appears  that  the  final  certificate  has  been  corrected  so  as  to  properly 
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describe  the  land  entered  by  SnOivan,  whicli  is  now  a  part  of  the  rec- 
ord in  yonr  office. 

The  question  presented  is,  whether  the  Oommissioner  of  the  General 
Land  Office  has  the  authority,  and  whether  it  is  his  duty  to  cancel  the 
erroneous  patent  and  to  issue  a  patent  to  Frank  Sullivan  properly  de- 
scribing: the  land  entered,  whether  the  relinQuishment  is  filed  or  not. 

The  Gommissioner  had  no  authority  to  issue  a  patent  to  Sullivan  for 
the  SE.  i  of  Sec.  22,  in  T.  33  south,  B.  42  west,  for  the  reason  that 
the  records  of  your  office  show  that  he  never  entered  said  tract,  and  at 
the  date  of  the  issuance  of  the  patent  it  had  been  entered  by  another, 
as  shown  by  the  records  of  your  office. 

The  issuance  of  such  a  patent  was  the  result  of  a  purely  clerical  error, 
which  is  plainly  shown  by  the  record,  and  it  conveyed  no  title  to  Sulli- 
van. It  was  therefore  not  necessary  that  Sullivan  should  file  a  relin- 
quishment to  the  United  States,  in  order  to  invest  your  office  with  juris- 
diction to  cancel  said  patent  and  to  issue  a  proper  patent  correctly 
describing  the  land. 

The  power  of  the  land  department,  with  the  consent  of  the  parties,  to 
recall  even  a  delivered  defective  patent,  and  to  issue  one  in  conformity 
to  law,  has  frequently  been  sustained  by  the  supreme  court  and  this 
Department.  Where  a  patent  has  issued  which  fails  to  conform  to  the 
record  upon  which  the  right  to  a  patent  rests,  and  has  not  passed  out 
of  the  control  of  the  Department,  it  is  not  only  the  right,  but  the  duty 
of  the  Gommissioner  to  withhold  the  delivery  of  such  patent,  and  to 
issue  one  in  conformity  with  the  record.  Bell  v.  Heame,  19  How.,  252; 
Maguire  v.  Tyler,  1  Black,  199, 8  Wal.,  665 ;  Adam  v.  Norris,  103  17.  S., 
594;  Wm.  H.  McLarty,  4  L.  D.,  498;  W.  A.  Simmons  et  al,  7  L.  D.,  283. 

In  the  case  of  Bell  v.  Hearne,  supra^  it  appears  that  John  Bell  made 
cash  entry  of  a  certain  tract  of  land,  for  which  final  certificate  issued, 
but  the  register  in  making  up  his  duplicate  certificate  of  purchase  to 
be  returned  to  the  General  Land  Office  inserted  in  it  the  name  of  James 
Bell  for  that  of  John  Bell.  A  patent  issued  in  accordance  with  said 
certificate,  which  was  sent  to  the  register  at  the  local  land  office,  and 
was  by  him  delivered  to  John  Bell.  Upon  a  representation  of  the  facts 
to  the  Gommissioner  of  the  General  Land  Office,  this  patent  was  can- 
celed and  a  new  one  issued  to  John  Bell.  The  defendant  Heame 
claimed  that  the  land  had  been  sold  by  the  United  States  to  James  Bell, 
and  had  been  legally  sold  as  the  property  of  James  Bell  under  a  valid 
judgment  at  a  sheriff's  pale,  and  that  the  person  under  whom  Heame 
derived  his  title  was  the  purchaser  at  said  sale.  In  speaking  of  the 
power  of  the  Commissioner  to  cancel  the  erroneous  patent,  and  to  issue 
a  new  patent  in  the  proper  name,  the  court  says: 

The  question  then  arisea,  had  the  commissioner  of  the  general  land  office  au- 
thority to  receive  from  John  Bell  the  patent  erroneously  issued  in  the  name  of  James 
Bell,  and  to  issue  one  in  the  proper  name  of  the  purchaser!  And  the  question,  in 
our  opinion,  is  exceedingly  clear.  The  commissioner  of  the  general  laud  oUice 
exercises  a  general  suporintendence  over  the  subordinate  officers  of  his  department, 
and  is  clothed  with  liberal  powers  of  control,  to  be  exercised  for  the  purposes  of 
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Justice,  and  to  preyent  the  conseqnences  of  InadyeTtence,  irregularity,  mistake,  and 
fraud,  in  the  important  and  extensive  operations  of  that  officer  for  the  disposal  of  tl^ 
public  domain.  The  power  exercised  in  this  case  is  a  power  to  correct  a  clerical  mis- 
take, the  existence  of  which  is  shown  plainly  by  the  record,  and  is  a  necessary 
power  in  the  administration  of  every  department.  Our  conclusion  'is,  that  the 
supreme  court  of  Louisiana  erred  in  denying  the  validity  of  this  tide,  and  in  con- 
ceding any  effect  or  operation  to  the  certificate  of  purchase  or  patent  issued  in  the 
name  of  James  Bell,  as  vesting  a  title  in  a  person  bearing  that  name. 

The  delivery  of  this  patent  to  Sullivan  would  place  in  his  possession 
evidence  of  title  to  a  tract  of  land  to  which  the  records  of  your  office 
shoir  he  is  not  entitled,  and  he  has  therefore  no  right  to  demand  its  de- 
livery. It  is  therefore  your  right  and  duty  to  withhold  said  patent,  and 
it  must  necessarily  follow  that  it  is  also  your  duty  to  issue  to  Sullivan 
a  patent  for  the  land  to  which  he  is  entitled. 

When  a  patent  has  issued  in  conformity  with  the  record  upon  which 
the  right  to  patent  is  predicated,  and  has  been  signed,  sealed,  and 
countersigned,  and  recorded,  as  in  the  case  of  United  States  t?.  Schurz 
(102  XJ.  S.,  378),  the  title  to  the  land  has  passed,  and  the  patent  can 
not  be  recalled  by  the  government,  without  the  consent  of  the  patentee, 
but  when  the  patentee  declines  to  receive  the  patent,  it  has  not  passed 
by  delivery,  although  it  may  have  been  sent  to  the  local  officers  for 
delivery,  and  the  power  to  recall  the  defective  patent,  and  to  issue  one 
in  conformity  to  law  is  fully  sustained  by  the  authorities  above  cited. 
See  also  Leroy  v.  Jemison,  3  Sawyer,  389. 

In  the  case  at  bar,  the  patent  has  never  passed  out  of  the  control  of 
the  Department,  and  the  patentee  is  not  demanding  its  delivery,  but^ 
on  the  contrary,  insists  that  the  erroneous  patent  be  canceled  and  a 
proper  patent  issued. 

Your  decision  is  reversed,  and  you  are  directed  to  cancel  the  erro- 
neous patent  and  to  issue  a  patent  in  conformity  with  the  record  of  the 
homestead  entry  of  Frank  Sullivan. 


TIMBER  I4AKP  ENTBT— TBANSFBRES-XTIBENCE, 

The  United  States  v.  Allabd  et  al. 

The  statements  and  admissions  of  an  entryman  against  the  yalidity  of  his  entry  are 
admissible  as  evidence  in  a  proceeding  against  such  entry,  where  the  said  entry- 
man  fails  and  refuses  to  appear  and  testify  in  relation  thereto. 

An  entry  of  timber  land  under  the  act  of  Jane  3,  1878,  not  made  for  the  ''exclnsive 
use  and  benefit "  of  the  entryman,  but  in  the  interest  of,  and  for  the  use  of  an- 
other, is  in  direct  violation  of  the  terms  of  said  act,  and  must  be  canceled. 

A  purchaser,  prior  to  patent,  of  land  entered  under  said  act,  takes  but  an  equity,  and 
is  not  entitled  to  plead  the  status  of  a  bona  fide  purchaser  without  notice;  nor 
can  it  avail  such  purchaser  that  the  matters  wherein  the  entryman  testified 
falsely  were  solely  within  the  knowledge  of  such  entryman. 

The  case  of  the  United  States  v.  David  E.  Budd  et  (U.,  143  U.  S.^  cited  and  distin- 
guished. 
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Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office^  April  16 j 

1892. 

This  is  an  appeal  from  a  decision  of  yonr  office,  dated  March  29, 1888^ 
in  the  case  of  the  United  States  v.  Eichard  AUard,  et  al,j  involving  the 
validity  of  forty  timber  land  entries  made  by  various  parties,  in  1883, 
under  the  act  of  June  3,  1878  (20  Stat.,  89),  at  the  Humboldt  land 
office,  in  the  State  of  California,  and  of  one  pre-emption  entry,  made  in 
the  same  year  and  at  the  same  land  office.  The  names  of  the  parties 
who  made  the  several  entries,  and  the  lands  covered  thereby,  are  given 
and  described  as  follows: 

•  •••••• 

The  appeal  is  filed  by  W.  H.  Swift  and  others,  trustees,  and  H.  0. 
Putnam,  who  claim  to  be  the  present  owners  of  all  the  lands  in  ques- 
tion, by  purchase,  and  deeds  of  conveyance,  several  removes  from  the 
original  entrymen. 

The  record  shows  that  thirty-five  of  the  foregoing  entries  were  origi- 
nally canceled,  and  four  were  held  for  cancellation  upon  ex-parte  re- 
ports of  special  agents  of  your  office,  to  the  effect  that  said  entries  had 
been  made  in  the  interest  of  other  parties  than  the  original  entrymen; 
and  that  the  remaining  two  entries,  namely,  those  of  John  A.  Marsh 
and  Daniel  Campbell  were  canceled  because  of  failure  of  the  entrymen 
to  appear  at  hearings  ordered  upon  like  reports  of  special  agents. 

On  June  29, 1886,  said  H.  C.  Putnam  filed  in  this  Department  his  ap- 
plication, in  which  he  stated  under  oath  that  he  was  a  bofia  fide  pur- 
chaser for  value,  without  notice  of  any  defect  of  title;  that  if  opportu- 
nity were  afforded,  he  would  be  able  to  show  "  that  the  said  entries  were 
made  in  good  faith  and  for  the  benefit  of  the  entrymen,  and  were  not 
fraudulent  as  alleged,"  and  asked  that  a  hearing  be  ordered  to  determine 
the  truth  of  the  charges  made  against  the  entries  which  had  been  can- 
celed. On  July  24, 1886  (case  of  H.  C.  Putnam,  6  L.  D.,  22),  my  prede- 
cesser,  Secretary  Lamar,  directed  that  the  hearing  applied  for  should 
be  had,  and  the  same  was  accordingly  ordered  by  your  office,  on  August 
20,  1886.  Subsequently,  upon  like  application,  hearings  were  also  or- 
dered as  to  the  four  entries  which  were  simply  held  for  cancellation,  as 
aforesaid. 

By  departmental  instructions  of  November  17,  and  December  1, 1886, 
the  local  officers  were  directed  to  make  one  hearing  of  aU  the  entries 
here  in  question,  and  the  same  were  accordingly  heard  together.  Some 
half  dozen  or  more  entries,  in  addition  to  these,  were  involved  in  the 
application  of  Putnam,  as  to  which  hearings  had  been  previously  had. 

At  the  hearing  herein  the  government  was  represented  by  a  special 
agent  of  your  office,  and  the  interveners.  Swift  and  others,  appeared 
by  their  attorneys.    There  was  no  appearance  for  any  of  the  entrymen, 

A  very  large  amount  of  testimony  was  submitted  by  the  government, 
relative  to  the  manner  iq  which  the  entries  in  question,  and  many  others 
of  like  character,  were  made.    Twenty  of  the  entrymen,  namely,  Isham 
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Lloyd,  Oeorge  0.  Lewis,  Bobert  McEntee,  Samuel  F.  Jamagan,  Bicliard 
Bradley  (two  entries),  Isaiah  S.  Perkins,  John  A.  Marsh,  Charles  W. 
Walker,  A.  B.  Brown,  Frank  Baker,  Fred.  W.  Kopp,  Henry  S,  Peter- 
son, Charles  F.  Flinn,  Walter  Schell,  Thomas  Burnett,  Eichard  D. 
Swift,  £.  H.  Burnett,  James  McKenna,  F.  M.  Haines  and  Frank  Steven- 
son, appeared  in  response  to  subpoenas  issued  by  the  government,  and 
were  examined  as  witnesses  in  the  case.  The  others  failed  to  appear, 
though  most  of.  them  were  personally  served  with  notice  and  with 
subpoenas.  I^otice  of  the  hearing  was  given  by  publication,  as  against 
those  not  personally  served.  Li  addition  to  the  entrymen  who  testified, 
as  stated,  a  great  many  other  witnesses  were  examined  on  behalf  of  the 
government. 

No  testimony  was  offered  in  defense  of  the  entries,  but,  as  a  rule,  the 
witnesses  for  the  government  were  cross-examined  by  counsel  for  the 
interveners,  at  great  length.  The  evidence  introduced  by  those  par- 
ties relates  solely  to  matters  tending  to  support  their  claim  to  be  bona 
fide  purchasers  for  value,  without  notice  of  any  fraud  in  the  entries, 
or  other  defect  of  title.  They  apparently  made  no  effort  to  secure  the 
attendance  of  any  of  the  entrymen  at  the  trial;  on  the  contrary,  it  is 
shown  that  their  attorneys  repeatedly  advised  some  of  the  entrymen 
and  other  persons  summoned  as  witnesses  that  they  could  not  be  com- 
pelled to  attend  the  trial. 

The  lands  in  controversy  are  shown  to  be  covered  by  dense  forest  of 
redwood  timber,  which  is  considered  to  be  very  valuable.  This  timber 
is  of  immense  size,  the  trees  being  estimated  to  be  from  ten  to  eighteen 
feet  in  diameter,  and  on  an  average  of  one  hundred  and  thirty- five  feet 
in  height.  It  exists  in  great  quantities  in  that  portion  of  Korthem 
California,  where  the  entries  in  question  are  located. 

The  local  ofiicers,  in  their  decision  of  August  10, 1887,  found  that  the 
entries  were  fraudulent;  that  there  was  "  utter  want  of  good  feith''  on 
the  part  of  the  entrymen;  and  recommended  ^^  the  cancellation  of  each 
and  aU  of  the  entries." 

On  appeal  by  Swift  and  others,  interveners,  your  ofllce,  in  effect^ 
afiirmed  the  judgment  below,  by  the  decision  from  which  the  present 
appeal  was  taken. 

It  is  contended  by  appellants,  in  effect,  (1)  that  the  entries  have  been 
held  as  fraudulent  upon  insufficient  proof,  especially  those  relative  to 
which  the  entrymen  themselves  were  not  examined ;  (2)  that  they  (the 
appellants)  are  6o7wi^<Ze  purchasers  without  notice  of  any  fraud  or  other 
defect  of  title,  and  (3)  that  as  such  bona  fide  purchasers,  they  should  be 
protected  against  the  cancellation  of  said  entries. 

The  second  section  of  said  act  of  June  3, 1878,  provides: 

That  aoy  person  desirlDg  to  avail  himself  of  the  provisions  of  this  act  shall  file 
with  the  register  of  the  proper  district  a  written  statement  in  duplicate,  one  of  which 
is  to  he  transmitted  to  the  General  Land  Office,  designating  by  legal  subdivisions 
the  particnlar  tract  of  land  he  desires  to  purchase,  settitig  forth  that  the  same  is  nn« 
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fit  for  cnltiYation,  and  Tolaable  chiefly  for  its  timber  or  stone ;  that  it  is  nnlnhahited ; 
contains  no  mining  or  other  improvements,  except  for  ditch  or  canal  purposes,  where 
any  such  do  exist,  save  snch  as  were  made  by  or  belong  to  the  applicant,  nor,  as  de- 
ponent verily  believes,  any  valuable  deposit  of  gold,  silver,  cinnabar,  copper,  or  coal;, 
that  deponent  has  made  no  other  application  ander  this  act;  that  he  does  not  apply 
to  purchase  the  same  on  speculation,  but  in  good  faith  to  appropriate  it  to  his  own 
exclusive  use  and  benefit ;  and  that  he  has  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  in  any  way  or  manner,  with  any  person  or  persons  whatso- 
ever, by  which  the  title  which  he  might  acquire  from  the  government  of  the  United 
States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  except  himself; 
which  statement  must  be  verified  by  the  oath  of  the  applicant  before  the  register  or 
receiver  of  the  land  office  within  the  district  where  the  land  is  situated;  and  if  any 
person  taking  such  oath  shall  swear  falsely  in  the  premises,  he  shall  be  subject  to  all 
the  pains  and  penalties  of  perjury,  and  shall  forfeit  the  money  which  he  may  have 
paid  for  said  lands,  and  all  right  and  title  to  the  same,  and  any  grant  or  convey* 
ance  which  he  may  have  made,  except  in  the  hands  of  bona  fide  purchasers,  shall  be 
null  and  void. 

The  testimony  by  the  government  abundantly  shows,  in  my  judgment, 
that  all  of  these  entries,  except  the  one  in  the  name  of  Daniel  Gamp- 
bell,  as  to  which,  for  some  unexplained  reason,  no  evidence  was  intro- 
duced, were  made  in  the  interest  and  for  the  benefit  of  other  parties 
than  the  entrymen  themselves,  in  plain  violation  of  the  provisions  of 
the  statute.  The  testimony  of  the  several  entrymen  who  were  exam- 
ined, though  varying  in  some  particulars,  is  substantially  the  same  in 
many  material  respects.  It  shows,  among  other  things,  that  in  each 
instance  the  numbers  of  the  tract  applied  for  were  obtained  from,  and 
the  fiUng  was  made  at  the  instance  of  Charles  E.  Beach,  or  Harry  A. 
Marks,  or  some  one  associated  with  them  at  the  time,  in  the  business  of 
securing  parties  to  make  entries  for  redwood  timber  lands  at  the  Hum- 
boldt office;  that  in  nearly  every  instance  the  filing  fees  were  paid  by 
Beach  or  Marks;  that  none  of  the  entrymen,  except  Eichard  Bradley, 
ever  saw  the  lands  applied  for,  or  had  any  personal  knowledge  what- 
ever as  to  the  character  thereof;  that  none  of  them  ever  made  proof  or 
payment  for  the  land,  except  Bradley,  who  made  proof  under  his  pre- 
emption filing,  only,  and  but  few  of  them  knew  anything  about  when, 
or  by  whom  the  proofs  and  payments  were  made;  that  the  numbers  or 
description  of  the  tracts  filed  for  were  generally  obtained  at  the  office 
of  one  Fred  Bell,  a  notary  public,  in  or  adjoining  a  place  in  Eureka, 
known  as  "  Bamum's  saloon,"  where  Beach  and  Marks  and  their  asso- 
ciates appear  to  have  had  their  headquarters;  that  the  entryman  in 
each  case,  some  time  after  making  his  filing,  and  usually  at  Fred  BelPs 
office,  signed  a  paper,  the  contents  of  which,  as  a  rule,  he  did  not  know, 
but  which  he  supposed  to  be  a  deed  conveying  the  land  for  which  he 
had  filed  to  one  David  Evans;  and  that  each  entryman,  upon  signing 
said  paper  or  deed,  received  from  Beach  or  Marks  the  sum  of  §50, 
except  Bradley,  who  received  $50  for  making  a  timber  land  entry,  and 
9150,  or  over,  for  making  his  pre-emption  entry.  Bradley  has  a  written 
agreement  with  Marks,  to  the  effect  that  he  was  to  have  $50  in  the  one 
case  and  tl50  in  the  other.    Entryman  Henry  S.  Peterson  also  testified 
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that  there  was  a  written  agreement  in  his  case,  to  the  effect  that  he 
was  to  receive  $50  for  making  his  filing.  Most  of  the  other  entrymen 
who  were  examined  testified,  either  that  they  were  each  promised  the 
sum  of  $50  by  Beach  or  Marks  when  they  made  their  filings,  or  that 
they  folly  understood  they  would  receive  that  amount  of  money  for 
their  services.  Several  of  them  testified  that  their  filings  were  made 
fortheir  own  benefit,  but  in  every  case,  without  either  proof  or  payment 
having  been  made  by  the  entryman,  the  lands  were  conveyed  to  David 
Evans  in  the  usual  manner,  and  each  entryman  received  his  $50  as  in 
other  cases. 

A  great  many  persons  not  parties  to  this  proceeding  were  examined 
as  witnesses.  Thirty,  or  more,  testified,  in  effect,  that  about  the  time 
the  entries  in  question  were  made,  they  were  induced  by  Beach  and 
Marks  to  file  for  lands  under  the  aforesaid  act  of  Congress,  and  that 
they  were  severally  paid  the  sum  of  $50  for  their  services,  excei)t  that 
in  a  very  few  instances  a  larger  amount  was  paid;  that  they  never 
made  proof  or  payment  for  the  lands  embraced  in  their  filings,  nor  did 
they  know  by  whom  such  proof  and  payment  were  made;  that  in  nearly 
every  instance  the  entryman,  about  sixty  or  seventy  days  after  having 
made  his  filing,  and  not  infirequently  i«rithin  a  much  shorter  period,  was 
taken  by  Beach  or  Marks  to  Fred  Bell's  ofi&ce  in  Barnum's  saloon, 
where  he  signed  some  sort  of  a  paper  which  he  never  read,  but  sup- 
posed to  be  a  deed  conveying  the  land  for  which  he  had  filed  to  David 
Evans  or  some  one  else,  at  which  time  the  $50  was  paid.  They  also 
testified,  either  that  they  were  promised  the  sum  of  $50  each,  by  Beach 
or  Marks,  when  the  filings  were  made,  or  that  they  fully  understood 
they  would  each  receive  that  amount. 

The  testimony  further  shows  that  in  1883,  about  the  time  these  entries 
were  being  made,  it  was  a  matter  of  current  rumor  in  the  town  of 
Eureka,  and  in  the  vicinity  thereof,  that  Beach  and  Marks  were  paying 
men  $50  each  for  taking  up  timber  claims  for  them,  and  that  any  one 
could  get  $50  for  making  a  timber  filing  by  applying  to  Beach  or  Marks 
at  Barnum's  saloon.  Several  of  the  present  entrymen  testified  that 
this  matter  was  so  generally  understood,  that  it  was  unnecessary  for 
them  to  make  any  express  agreement  as  to  the  amount  they  were  to 
receive  for  their  services. 

As  already  stated,  a  number  of  the  parties  whose  entries  are  here 
involved  failed  to  appear  at  the  hearing,  though  notice  was  given  them 
either  by  personal  service,  or  by  publication  when  personal  service  could 
not  be  had,  and  most  of  them  were  personally  summoned  as  witnesses. 
Eelative  to  their  entries,  in  addition  to  what  has  already  been  shown 
as  to  the  existing  state  of  affairs  in  Eureka  at  the  time  they  were  made. 
Special  Agents  B.  F.  Bergen  and  Wilson  T.  Smith,  of  your  ofKce,  testi- 
fied to  statements  and  admissions  made  to  one  or  both  of  them,  by  the 
entrymen,  except  in  the  case  of  Daniel  Campbell,  generally  under  oath^ 
which  show  that  these  entries  were  made  substantially  in  the  same 
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manner^  as  were  tlie  entries  of  the  parties  who  appeared  and  testified 
in  the  case.  The  filings  were  made  at  the  instance  of  Beach  or  Marks 
or  some  one  associated  with  them^  who  paid  the  filing  fees;  the  entry- 
men  never  made  proof  or  payment;  they  never  saw  the  land  filed  for^ 
nor  had  any  personal  knowledge  of  its  character;  and,  as  in  other  cases^ 
they  received  the  amount  of  money  promised  them,  or  which  they  un- 
derstood they  would  get,  upon  signing  a  paper  or  deed,  usually  at  Fred 
Bell's  office  in  Bamum's  saloon.  The  testimony  of  Bergen  and  Smith 
is  corroborated  as  to  several  of  the  entrymen  by  parties  in  the  presence 
of  whom  their  statements  and  admissions  were  made. 

The  testimony  also  shows  that  Beach  and  Marks  had  several  parties 
in  their  employ,  who  acted  as  proof  witnesses,  and  made  the  proofs  for 
them  in  the  various  cases ;  that  for  such  services  the  parties  were  usually 
paid  one  dollar  apiece  for  every  proof  submitted;  that  upon  proof  be- 
ing made  the  lands  were  paid  for  by  Beach  or  Marks,  the  former  having 
paid  into  the  land  office  as  much  as  $6,000  on  one  occasion,  during  the 
time  these  entries  were  being  made;  that  Beach  frequently  made  pay- 
ments on  account  of  lands  entered  by  other  parties,  varying  in  amount 
from  the  price  of  one  claim  to  $6,000;  that  Beach  and  Marks  also  had 
X>ersons  in  their  employ,  whose  business  it  was  to  induce  men  to  make 
timber  filings  for  them,  at  the  price  of  $50  each,  and  for  every  man  so 
obtained  the  sum  of  $5.00  was  paid  to  the  party  who  secured  him;  that 
a  number  of  persons  were  approached  by  Beach  or  Marks  and  asked 
to  make  timber  filings  for  them,  but  who  declined  to  do  so;  that  Beach 
and  Marks  were  men  of  small  means  and  wholly  unable  to  make  the 
payments  they  did,  on  their  own  account. 

Kearly  all  of  the  entrymen  who  were  examined  testified  that  they 
were  not  made  acquainted  with  the  contents  of  the  statements  to  which 
they  were  sworn  when  their  original  entries  were  made;  that  they  did 
not  read  the  statements,  nor  were  the  same  read  or  explained  to  them 
by  anyone  else. 

It  farther  appears  from  the  original  deeds  of  conveyance,  or  duly 
certified  copies  thereof,  filed  in  the  record,  that  very  shortly  after  the 
entries  in  question  were  made,  the  lands  embraced  therein  were  con- 
veyed by  the  several  entrymen,  to  David  Evans,  except  in  one  case 
where  the  first  conveyance  was  made  to  Beach,  who  shortly  afterwards 
conveyed  to  Evans;  that  Evans,  immediately  after  the  several  convey- 
ances to  him,  reconveyed  the  lands  to  one  James  D.  Walker;  and  that 
Walker,  by  deed  dated  March  13, 1885,  conveyed  an  undivided  one- 
tenth  interest  therein  to  the  appellant,  H.  G.  Putnam,  and  by  deeds- 
dated  respectively  July  16,  1885,  October  9,  1885,  and  February  17, 
1886,  conveyed  the  remainder  of  said  lands  to  William  Henry  Swift, 
Turlington  Walker  Harvey,  and  Eobert  S.  Walker,  trustees,  the  other 
appellants  herein. 

It  is  evident  to  my  mind  from  the  testimony  that  some  of  the  deeds^ 
from  the  original  entrymen  to  Evans  were  prepared  and  signed  before 
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proof  and  payment  had  been  made  for  the  lands  intended  to  be  oon- 
Teyed  thereby,  and  that  in  such  cases  the  deeds  and  certificates  of 
acknowledgment  thereto  were  dated  so  as  not  to  show  the  true  state  of 
the  facts.  It  is  also  evident  that  Beach  and  Marks  were  either  em- 
ployed  by  Evans  to  procure  men  to  make  the  entries  in  question,  and 
many  others,  or  were  partners  with  him  in  the  business,  and  that  they 
vemployed  other  parties  to  aid  them  in  the  execution  of  their  purposes. 
Beach  and  Marks  were  present  at  the  hearing,  but  refused  to  testify, 
although  several  times  requested  to  do  so,  and  it  is  shown  that  they 
were  at  the  time  under  indictment  in  the  United  States  court  for  their 
conduct  in  connection  with  some  of  the  entries  in  question.  It  is  also 
shown  that  an  attempt  was  made  by  Evans  at  Eureka,  in  Decemberi 
1883,  to  bribe  Special  Agent  Willson  T.  Smith,  who  was  at  that  time 
€ngaged  in  investigating  these  and  other  entries  with  a  view  to  pre- 
senting an  adverse  report  thereon. 

The  foregoing  is  believed  to  be  a  fair  summary  of  the  evidence  sub- 
mitted on  behalf  of  the  government,  as  far  as  deemed  necessary  to  an 
intelligent  understanding  and  proper  disi>osition  of  the  present  contro- 
versy. 

The  evidence  clearly  shows,  in  my  judgment,  nothing  having  been 
produced  in  contradiction  thereof  by  the  defendants,  or  the  inter venors, 
that  the  entries  in  question,  except  in  the  case  of  Daniel  Campbell, 
were  made  by  the  several  entrymen,  not  for  their  <^  own  exclusive  use 
and  benefit,"  but  in  the  interest  and  for  the  benefit  of  David  Evans 
and  other  parties  associated  with  him  in  a  bold  and  deliberate  attempt 
to  secure  title  from  the  government  to  large  bodies  of  these  valuable 
redwood  lands,  in  direct  violation  of  the  express  provisions  of  the  stat- 
nte  under  which  the  entries  were  made.  It  is  true  that,  under  ordinary 
circumstances,  no  very  great  weight  could  reasonably  be  given  to  the 
testimony  of  the  original  entrymen,  who,  when  they  took  the  necessary 
steps  to  procure  their  entries,  appear  to  have  each  filed  the  sworn  state- 
ment required  by  the  statute.  If  they  testified  truthfully  as  witnessess 
in  this  case,  they  wilfully  swore  falsely  when  their  original  written 
statements  were  filed,  unless  it  be  true  that  they  did  not  know  thecoDr 
tents  of  such  statements.  In  view,  however,  of  the  great  amount  of 
other  evidence  in  the  case,  all  strongly  corroborative  of  the  present 
testimony  of  these  entrymen,  there  can  be  no  reasonable  qnesticm,  in 
my  opmion,  that  they  told  the  truth  when  on  the  witness  stand,  and 
that  they  either  deliberately  swore  falsely  when  their  original  written 
statements  were  filed,  or  were  misled  and  deceived  by  Beach  and  Marks 
into  swearing  to  such  statements  without  knowing  the  contents  thereof 
It  is  my  opinion  that  in  most  cases  they  were  so  deceived,  and  that  they 
really  did  not  know  what  they  were  doing.  The  evidence  shows  that 
there  existed  at  Eureka,  about  the  time  these  entries  were  made,  a 
most  deplorable  condition  of  affairs,  brought  about  by  the  operations 
of  Evans,  Beach  and  Marks,  and  other  parties  employed  by^  or  assodr 
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ated  witSi,  them  in  the  execution  of  their  unlawful  purposes.  Honest 
men  were  deceived  by  these  persons  as  to  their  rights;  aliens  tempo- 
rarily stopping  at  Eureka  were  induced  to  declare  their  intention  to 
become  citizens  so  as  to  enable  them  to  make  timber  filings,  and  the 
whole  vicinity  appears  to  have  been  literally  scoured  for  the  purpose  of 
•obtaining  men  who  were  willing  to  make  timber  entries  and  accept  the 
sum  of  fifty  dollars  each  for  their  services. 

It  is  contended  by  counsel  for  the  appellants  that  the  testimony  of 
special  agents  Bergen  and  Smith,  and  other  witnesses,  relative  to  the 
statements  and  admissions  made  to  them  by  the  several  entrymen  (ex* 
cept  Daniel  Campbell,  who  did  not  appear  at  the  hearing)  is  not  admis- 
sible. I  do  not  think  the  point  is  well  taken.  The  entrymen  are  parties 
to  the  record,  and  the  real  defendants  against  whom  these  proceedings 
were  instituted.  It  must  be  remembered  that  the  government  was 
without  power  to  have  compelled  their  attendance  at  the  trial  as  wit- 
nesses, and  I  know  of  no  rule  of  law  governing  the  admissibility  of 

-  testimony  which  would  exclude  statements  and  admissions  made  by 
them  against  the  validity  of  their  entries,  especially  in  view  of  their 
failure,  and  in  most  cases,  their  absolute  refusal  to  appear  and  testify 

.  in  relation  thereto.    That  the  intervenors  have  not  had  the  opportunity 

•  to  cross-examine  the  entrymen  is  in  great  measure,  their  own  fault,  in- 

•  asmuch  as  the  record  shows  that  their  attorneys  at  the  trial  not  only 
advised  that  the  entrymen  could  not  be  compelled  to  attend  and  testify, 

I  but  also  took  active  measures  to  secure,  and  did  secure,  the  defeat  of 
the  government  in  its  effort  to  obtain  compulsory  process  against  them 
and  other  witnesses  in  the  State  courts  of  California.    They  can  not 

•  now  be  heard  to  complain  that  they  have  not  been  allowed  the  privilege 
of  cross-examination. 

It  is  my  judgment,  therefore,  that  the  fraudulent  character  of  all  the 

-  •entries  in  question,  except  the  one  in  the  name  of  Daniel  Campbell,  is 
abundantly  proven. 

The  defense  interposed  by  the  intervenors,  namely,  that  they  are 
.  bona  fide  purchasers  without  notice,  and  as  such  are  entitled  to  protec- 
tion under  the  law,  is  next  to  be  considered.    The  testimony  submitted 
by  these  parties  shows  that  James  D.  Walker  was,  in  1882  and  1883,  a 

•  member  of  the  firm  of  Faulkner,  Bell  and  Co.,  of  San  Francisco,  at  that 
time  composed  of  himself,  Thomas  Menzies  and  W.  B.  Harrison,  which 
had  been,  for  many  years  previously,  doing  business  as  merchants, 
agents  and  brokers,  having  at  various  times,  made  investments  in  the 
United  States  for  parties  in  Scotland  and  elsewhere;  that  David  Evans 

.  was  a  member  of  the  firm  of  J.  Buss  and  Co.,  also  of  San  Francisco, 
composed  of  J.  Buss,  C.  H.  Eling  and  himself.  Buss  and  King,  it  ap- 
I>ears,  resided  in  San  l>'rancisco,  but  Evans  resided  at  Eureka.  Some 
time  in  the  spring  or  early  summer  of  1882  a  broker  in  San  Francisoo, 
whose  name  is  not  stated,  asked  Walker  if  he  wanted  to  purchase  some 
redwood  timber  lands,  to  which  he  replied  that  he  would  do  so,  if  every- 
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thing  wa<s  satisfactory.  Walker  was  tliereux>on  introduced  by  the  broker 
to  G.  n.  King,  of  the  firm  of  J.  Sass  and  Go.  King  told  him  there  was 
a  large  body  of  redwood  timber  lands  in  Humboldt  coanty  that  would 
soon  be  offered  for  entry;  that  his  firm  had  dealt  largely  in  such  lands, 
but  did  not,  at  that  time,  have  the  money  to  purchase  or  develop  these 
lands ;  and  the  proposition  was  made  to  Walker  that  he  and  his  Mends 
should  buy  the  lands  and  allow  King's  firm  (J.  Euss  and  Go.)  an  inter- 
est therein  by  way  of  a  loan.  Ejng  further  represented  that  his  firm  was 
well  known  in  the  district,  and  was  in  a  position  to  acquire  the  lands 
very  readily;  that  they  would  be  quickly  taken  up  if  it  were  known 
that  his  firm  was  a  buyer.  Walker  thereupon  sent  an  expert  lumber- 
man  to  examine  the  lands,  and  his  report  was  so  favorable  that,  after 
several  interviews  with  King,  it  was  finally  arranged  between  them  that 
Walker  should  buy  of  J.  Suss  and  Go.  fifty  thousand  acres  at  seven 
dollars  per  acre. 

Thereupon,  in  the  early  fall  of  1882,  Walker  went  to  Edinburgh,  Scot- 
land, and  on  October  23,  of  that  year,  entered  into  a  written  agree- 
ment or  contract  with  certain  Scotch  parties,  by  which  the  latter  agreed 
to  make  a  purchase  of  fifty  thousand  acres  of  redwood  timber  lands  in 
Humboldt  county,  Galifornia,  at  the  price  of  seven  dollars  i>er  acre, 
and  to  provide  the  necessary  funds  to  make  such  purchase;  that  the 
title  to  the  lands  should  be  taken  in  the  name  of  Walker,  as  trustee  for 
the  Scotch  parties;  that  upon  acquiring  said  lands.  Walker  should 
forward  to  WilUam  John  Menzies,  of  Edinburgh,  one  of  the  parties  to 
the  agreement,  the  certificate  of  G.  Temple  Emmett,  a  lawyer  of  San 
Francisco,  to  tiie  effect  that  he  had  acquired  a  good  title,  accompanied 
by  the  certificate  of  one  James  Townsend  as  to  the  character  of  the 
lands,  whereupon  he  would  be  entitled  to  draw  upon  said  William  John 
Menzies  for  the  amount  of  funds  necessary  to  pay  for  the  lands  acquired, 
at  the  price  named,  not  to  exceed  fifty  thousand  acres,  it  being  further 
agreed  by  the  Scotch  parties  that  they  would  severally  contribute  the 
amounts  subscribed  by  them  for  the  purpose  of  meeting  the  drafts  on 
said  Menzies;  that  after  the  lands  had  been  acquired  and  paid  for^ 
there  should  be  formed  in  Scotland  a  company,  for  the  purpose  of  taking 
the  same  and  providing  the  necessary  funds  to  develop  them;  that  in 
forming  such  (company  the  subscribers  to  the  agreement  should  be  en- 
titled to  preferred  stock,  to  the  extent  of  the  several  amounts  originally 
subscribed,  and  that  any  profits  which  might  arise  in  floating  such 
company  should  be  divided,  one  half  to  Walker  and  the  other  half  to 
the  Scotch  parties. 

It  is  stated  by  Walker  in  his  testimony,  taken  in  July,  1887,  in  London, 
England,  where  he  then  resided,  having  removed  thereto  from  Gali- 
fornia, that  after  said  agreement  was  made  he  cabled  his  firm  (Faulkner^ 
Bell  and  Go.)  to  accept  the  proposition  of  J.  Russ  and  Go.,  and  he  did 
not  return  to  San  Francisco  until  November,  1882.  He  ftirther  states, 
in  substance,  that  the  price  of  seven  dollars  per  acre  was  agreed  upon 
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by  King  and  himself,  without  any  knowledge  on  his  part  of  the  price 
the  government  charged  for  the  lands;  that  he  never  knew  what  price 
Buss  and  Oo.  paid,  and  was  always  informed  by  them  that  they  made 
bnt  little  xn*ofit  in  the  transaction;  tiiat  he  had  no  knowledge  bow,  or 
by  what  means,  Bass  and  Go.  were  to  purchase  or  acqnire  the  lands; 
that  there  was  no  contract  to  furnish  any  x)articul^  lands,  bnt  simply 
redwood  lands,  on  Redwood  Greek  in  Humboldt  County,  to  the  extent 
of  fifty  thousand  acres;  that  when  he  w^it  to  Edinburgh  and  got  the 
Scotch  parties  together,  he  informed  them  of  the  offer  that  had  been 
made  him,  and  what  he  knew  about  redwood  lands,  stating  to  them  tbat 
as  they  were  apprehensive  as  to  the  outcome  of  some  previous  invest- 
ments made  in  the  United  States  through  his  firm,  he  thought  they  had 
a  good  chance  to  make  something  out  of  the  purchase  of  these  lands, 
which  he  would  s^  them  at  just  what  they  were  to  cost  him,  with  the 
understanding  that  he  was  to  havB  one-half  the  profits  that  might 
accrue  from  the  floating  of  a  company  to  take  and  develop  the  lands; 
that  before  going  to  Edinburgh  he  had  consulted  G.  Temple  Emmett, 
one  of  the  most  prominent  lawyers  in  San  Francisco,  and  a  man  of  high 
reputation  for  integrity,  who  informed  him  that  the  title  to  the  lands, 
if  purchased,  afi  proposed^  woiuld  be  good;  that  he  was  unacquainted 
with  the  timber  land  act,  knew  nothing  about  the  manner  in  which  the 
lands  were  to  be  entered,  and  only  understood  that  after  they  were 
entered,  Buss  and  Go.  would  become  purchasers;  tiiat  Buss  and  Go. 
were  to  acquire  a  good  title  to  the  lands  and  to  turn  that  title  over  to 
him;  that  he  stated  all  the  fkcts  to  the  Scotch  parties,  who  thereupon 
accepted  his  proposition,  which  resulted  in  the  agreement  aforesaid; 
that,  subsequently  thereto,  H.  0.  Putnam,  of  the  State  of  Wisconsin, 
became  a  contributor  to  the  fund  and  was  allowed  a  one-tenth  interest 
in  all  the  lands  purchased;  that  after  his  return  from  Edinburgh  he 
frequently  considted  with  Mr.  Emmett,  and  took  no  step  in  the  matter 
without  his  advice  and  approval;  that  deeds  were  received  from  Buss 
and  Kfaig  and  he  was  then  told  that  David  Evans  was  a  member  of 
their  firm  and  held  the  titles  for  the  firm;  that  he  did  not  know  Evans^ 
and  had  never  met  him  or  had  any  communication  with  him,  all  his 
business  with  J.  Buss  and  Go.  having  been  done  with  either  Buss  or 
King;  that  when  he  learned  he  was  not  to  get  patent;s  for  the  lands 
when  paid  for,  he  consulted  Mr.  Emmett,  who  informed  him  that  afber 
the  receipt  was  issued  by  the  receiver,  the  issuing  of  patent  was  a  mere 
formality  and  would  follow  in  due  time  as  a  matter  of  course;  that 
Emmett  pohited  out  to  him  several  cases  wherein  the  deed  had  been 
made  "beforeUie  issue  of  the  receiver^  receipt,  but  explained  that  under 
certain  regulations  of  the  Land  Department  this  did  not  constitute  a 
deftet  in  the  title,  and  that  as  the  deed  was  always  made  after  the  issue 
of  the  receiver's  receipt^  «nd  wras  accompanied  l^  the  receipt,  he  could 
safely  take  BUcAi  title;  that  the  deeds  tmd  papers  were  all  submitted 
to  Mr.  Emmett,  and  were  only  accepted  in  accordance  wi^  Ms  ei^ifiion 
14561— VOL  U 26 
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and  advice,  the  question  of  title  being  left  entirely  to  him;  that  the 
lands  were  subsequently  conveyed  to  Swift,  Harvey  and  Walker,  trus- 
tees, in  consequence  of  a  disagreement  between  the  Scotch  parties  and 
himself;  that  he  executed  a  deed  directly  to  Putnam  for  his  interest  as 
a  matter  of  justice  to  him,  inasmuch  as  he  was  not  concerned  in  the 
difficulty  with  the  Scotch  parties;  that  in  August,  1883,  he  parted  with 
any  interest  then  in  him,  or  that  he  might  acquire  in  connection  with 
the  purchase  of  said  lands  and  has  now  no  interest  whatever  therein. 
He  further  stated : 

I  knew  nothhig  whateyer  of  the  manner  in  which  Mr.  Eyana  acquired  the  title  of 
the  lands  beyond  what  was  disclosed  by  the  title  papers  which  were  presented  to 
me.  I  neyer  knew  of  Beach  and  Marks.  I  saw  Marks  for  the  first  time  in  Sept-em- 
ber, 1883,  and  neyer  previously  had  heard  of  him.  I  have  never  met  Beach.  Some 
time  after  the  lands  had  been  obtained  by  me  and  paid  for,  I  saw  some  charges  in 
the  newspapers  that  Redwood  timber  lands  in  Humboldt  county  had  been  fraudu* 

lently  entered I  had  no  knowledge  or  notice  of  any  agreement  or 

arrangement  to  enter  the  lands  or  any  of  them  and  then  seU  them  after  the  entry 
was  made.  I  knew  nothing  whatever  about  the  entering  of  the  lands.  I  purchased 
the  lands  from  Russ  and  Co.,  and  told  Mr.  Emmett  everything  I  knew  about  the 
matter  and  submitted  all  papers  of  every  kind  connected  with  the  lands  to  him,  and 
trusted  to  his  legal  advice  in  regard  to  the  title,  and  in  fact  I  did  not  accept  any  of 
the  lands  until  Mr.  Emmett  had  approved  the  title  .  .  •  •  I  was  not  a  partner, 
nor  was  I  interested,  either  directly  or  indirectly,  with  Buss,  King  or  Evans,  or 
either  of  them,  in  the  acquisition  or  purchase  of  any  lands  frt>m  the  United  States. 

It  is  further  shown  that  as  fast  as  the  lands  were  conveyed  by 
Evans  to  Walker  and  the  titles  accepted  by  the  latter^  drafts  were 
drawn  on  the  Scotch  parties  by  Faulkner^  Bell  and  Oo.^  whereby  the 
funds  to  pay  for  the  same  were  secured.  In  this  manner  the  firm  of 
J.  Buss  and  Go.  was  paid  for  the  lands^  at  the  rate  of  seven  dollars  per 

acre. 

On  July  7y  1885^  the  Scotch  parties  organized  the  Humboldt  Bed- 
wood  Company  (limited)  for  the  purpose  of  taking  these  lands^  and 
they  are  now  held,  except  the  one-tenth  interest  of  Putnam,  which  is 
in  his  own  name,  by  the  said  Swift  and  others,  trustees,  under  the 
aforesaid  deeds  from  Walker,  for  the  benefit  of  that  company. 
>  There  is  nothing  in  the  record  to  contradict  the  testimony  of  Walker. 
On  the  contrary,  he  is  corroborated  in  many  particulars  by  the  testi* 
mony  of  Sir  George  Warrender,  and  others,  of  the  Scotch  parties, 
whose  depositions  were  taken  in  Edinburgh,  in  1887,  and  are  now  on  file 
in  the  record.  Most  of  these  parties  were  subscribers  to  the  fund  which 
was  raised  under  the  agreement  of  October  23, 1882,  to  pay  for  the 
lands,  and  were  stockholders  in  the  Humboldt  Bed  wood  Company  when 
their  depositions  were  taken.  Their  testimony  is  to  the  effect  that  they 
bad  no  knowledge  whatever  of  any  fraud  or  irregularity  of  any  kind  or 
description  in  the  manner  in  which  the  title  to  the  lands  in  question 
was  obtained,  until  after  their  several  subscriptions  to  the  ftmd  afore- 
paid  had  been  fiilly  paid,  or  their  respective  interests  in  the  lands  had 
))een  acquired;  that  in  making  the  agreement  of  October  23, 1882,  they 
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relied  entirely  iii>oii  the  representations  made  to  them  by  Walker,  in 
whose  integrity  they  had  the  utmost  confidence;  that  they  had  no 
knowledge  of  the  manner  in  which  title  to  the  lands  was  to  be  acquired 
by  Walker,  the  understanding  being  that  he  was  to  be  their  vendor  and 
was  to  acquire  a  good  title  before  they  should  be  called  upon  to  pay  for 
the  lands ;  that  they  never  knew  of  Evans  having  had  anything  to  do  with 
acquiring  the  title  from  the  government  until  after  the  lands  had  been 
obtained  and  paid  for,  and  that  they  never  knew  or  heard  of  Beach  or 
Marks  until  after  the  institution  of  the  present  proceedings.  The  tes- 
timony of  Putnam  is  also  to  the  effect  that  when  he  acquired  his  inter- 
est in  the  lands,  he  had  no  knowledge  whatever  of  any  irregularity  or 
defect  in  the  tiUe,  and  that  he  first  learned  of  such  irregularity  in  May, 
1866. 

Conceding,  argtiendOy  that  theintervenors  had  no  actual  knowledge 
of  the  fraudulent  character  of  said  entries,  are  they  entitled  to  the  lands 
on  the  claim  that  they  are  ^^  bona  fide  purchasers"!    I  think  not. 

The  act  under  which  the  entries  were  made  contains  a  provision,  as 
we  have  seen,  that  if  any  person  taking  the  oath  therein  prescribed 

fiball  swear  falsely  in  the  premises,  he  shall  be  subject  to  all  the  pains  and  penalties 
cf  pesjory,  and  shall  forfeit  the  money  which  he  may  have  paid  for  said  lands^  and 
all  right  and  title  to  the  same ;  and  any  grant  or  conveyance  which  he  may  have 
madOi  except  in  the  hands  of  ^ona /^pnrchaserSi  shall  be  nnll  and  Toid. 

The  pre-emption  law  (section  2262  E.  S.)  contains  a  similar  provision, 
except  it  is  not  therein  stated  that  the  person  swearing  fedsely  shall  ^^  be 
subject  to  all  the  pains  and  penalties  of  perjury." 

Many  cases  have  arisen  before  this  Department  and  in  the  courts, 
ilnder  the  general  land  laws,  involving  the  rights  of  purchasers  before 
patent)  without  notice  of  defects  in  the  title,  subsequently  found  to 
have  existed  at  the  time  of  the  purchase.  In  such  cases,  as  a  general 
rule,  it  has  been  held,  in  effect,  (1)  that  the  action  of  the  local  officers 
in  accepting  proof  and  payment,  and  issuing  duplicate  receiver's  re- 
ceipt)  is  not  a  final  adjudication  in  feivor  of  the  entryman,  and  does  not 
preclude  the  Land  Department  firom  subsequently  inquiring  into  the 
good  faith  of  the  transaction,  and  canceling  the  entry,  if  found  to  have 
been  obtained  through  fraud,  or  that  the  entryman  has  failed  in  any 
particular  to  comply  with  the  requirements  of  the  law;  (2)  that,  even 
when  an  entry  is  made  in  good  faith,  and  the  law  in  all  respects  has 
l>een  complied  with,  the  entryman,  by  his  receiver's  duplicate  receipt, 
takes  only  an  equity,  the  legal  title  to  the  land  remaining  in  the  govern- 
ment until  patent  issues;  and  (3)  that  a  purchaser  prior  to  patent  takes 
only  the  equity  of  the  entryman,  is  charged  with  notice  of  the  law  and 
the  supervisoiry  control  of  the  Land  Department  over  the  action  of  the 
local  officers,  and  stands  in  no  better  position  than  the  entryman  him- 
self. A  long  line  of  decisions  support  these  propositions  as  applied  to 
the  public  land  laws  as  a  whole,  and  in  the  later  cases  they  have  been 
adhered  to  with  marked  uniformity.    I  need  only  refer  to  the  cases  of 
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Smith  t7.  Custer  (8  L.  D.,  269) ;  Travelers'  Ii&sar4Uice  Oampany  (9  L.  D« 
316),  United  3ta4ie6  v.  Montgamery,  et  ml.  (11  L.  D.,  484:)^  Gates  v.  Scott 
(13  L.  D.,  383). 

Couusel  lor  the  appellants  do  not  assail  the  correctness  of  the  jirin- 
ciple  announced  in  tiiose  authorities,  bat,  conceding  the  same  to  be  cor- 
rect in  a  general  way,  contend  that  Congress  has  engrafted  a  Boodiiicar 
tion  of  that  general  doctrine  upon  the  pre^mptioQ  law,  and  «iK>n  the 
timber  and  stone  act  now  under  consideration.  Their  contention,  sub- 
stantially stated,  is  that,  whilst  the  general  doctrine  is  correct  in  its  ap- 
plication to  all  other  land  ktwsexe^t  these  two,  and  whilst  it  is  equally 
correct  even  as  to  these  two  laws  in  all  matters  involving  jurisdiction 
to  sell  the  lands  entered,  or,  where  the  proof  of  compliance  with  the 
conditions  precedent  to  entry  are  either  lacking  or  false;  yet  that  Ca&- 
gress  has  modifed  the  doctrine  and  made  an  exception  of  its  applica- 
tion to  those  matters  of  pure  conscience,  which  rest  wholly  upon  the 
oath  of  the  entryman  and  relate  to  matters  either  entirely  within  his 
own  personal  knowledge,  or  about  which  the  public  has  no  means  of 
informing  itself:  In  other  words,  that  in  all  cases  where  the  afOrmative 
acts  required  of  the  entryman  have  not  bcenperformed,  or  the  land  en- 
tered, for  any  reason,  was  not  of  the  character  subject  to  entry,  it  is 
conceded  that  it  was  not  the  intention  of  Congress  to  protect  purchas- 
ers after  entry  and  before  patent,  without  knowledge  in  fttct  of  such  de- 
fect in  the  entry ;  but  that,  in  cases  arisiMg  under  either  of  these  two 
laws,  wherein  tiiere  is  nothing  on  the  ground  or  in  the  record  to  ad- 
vise purchasers  before  patent  oi  the  existence  of  fraud  in  the  entry,  or 
of  non-compliance  with  the  law,  and  the  only  defect  arises  from  the  &l8e 
oath  of  the  entryman  as  to  matters  of  personal  conscience  and  touchiaic 
his  antecedent  intent  or  concealed  purpose  to  violate  the  law,  it  was 
the  intention  of  Congress  to  protect  innocent  purchasers  in  all  such 
cases. 

The  case  of  Smith  v.  Custer,  mprck^  was  one  which  involved  this  pre- 
cise question.  It  is  asserted,  however,  by  counsel  for  appellants,  that 
no  such  case  has,  as  yet,  arisen  in  the  courts.  In  Smith  v.  Custer  the 
controversy  arose  under  the  pre-emption  law,  and  was  based  upon  the 
false  oath  of  the  entrymaa.  The  affidavit  prescribed  by  the  statute 
had  been  made,  but  subsequently  to  the  entry  it  was  ascertained  that 
prior  to  making  final  proof  the  entryman^  Custer,  had  made  an  agree- 
ment with  one  Cavanaugh,  to  convey  the  land  to  him  upon  receipt  of 
final  certificate  from  ti^  local  officers.  By  means  ni  several  conv^- 
ances,  the  laud  had  passed  into  the  hands  oi  a  purchaser  having  no 
knowledge  of  the  existence  of  said  agreement.  It  was  held  by  the  De- 
partment that  s«ch  purchaser,  having  taken  the  title,  such  as  it  was^ 
which  was  evidenced  by  the  receiver's  receipt  to  the  pre- emptor,  was 
not  entitled  to  protection  as  a  bimafiie  purchas^^ 

It  is  to  be  observed  that  the  oath  required  to  be  taken  by  aa  aj^U- 
cant  to  purchase  under  the  timber  and  stone  act,  is  not  confined  to  mat* 
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ters  solely  inthm  bis  own  knowledge,  or  about  which  the  general  pnblic 
could  have  no  means  of  informing  itself;  snch  as,  that  he  has  made  no 
other  application  under  the  act,  does  not  apply  to  purchase  on  specula- 
tion, but  for  his  own  exclusive  use  and  benefit,  and  has  made  no  agree- 
ment or  contract  in  any  way  or  manner,  by  which  the  title  should  inure, 
in  whole  or  in  x>art,  to  the  benefit  of  any  one  other  than  himself;  but  it 
also  covers  matters  relating  to  the  character  and  condition  of  the  land, 
about  which  all  persons  would  have  an  equal  opportunity  with  the  ap- 
plicant to  inform  themselves.  He  is  required  to  swear,  among  other 
things,  that  the  land  is  unfit  for  cultivation,  is  valuable  chiefly  for  its 
timber  or  stone,  is  uninhabited,  and  contains  no  improvements,  except 
for  certain  purposes,  save  such  as  were  made  by  or  belong  to  himself. 

It  is  further  to  be  observed  that,  under  the  act,  if  it  shall  be  ascer- 
tained that  the  person  taking  such  oath  has  sworn  falsely  "  in  theprem^ 
isesj^^  that  is,  with  reference  either  to  the  character  or  the  condition  of 
the  laud,  as  to  which  the  general  public  has  had  equal  opportunity  with 
himself  to  become  informed,  or  with  reference  to  matters  about  which 
the  public  has  had  no  such  opportunity,  the  penalties  and  forfeitures  pre- 
scribed are  visited  upon  him,  and  any  grant  or  conveyance  which  he  may 
have  made,  with  the  excei>tion  stated,  is  declared  to  be  null  and  void, 
alike  in  either  case.  The  statute  makes  no  distinction  as  to  the  conse- 
quences oi  the  false  swearing  of  the  entryman;  they  are  the  same 
whether  the  oath  be  false  in  the  one  particular  or  the  other. 

To  sustain  the  contention  of  counsel,  the  statute  would  have  to  be 
constmed  to  mean  that  where  the  applicant  had  sworn  falsely  as  to  the 
character  or  condition  of  the  land,  and  subsequently  to  entry  and  be- 
fore patent  had  sold  to  a  party  having  no  knowledge  of  the  false  oath, 
snch  party  would  not  be  protected  as  an  innocent  purchaser,  whereas, 
if  the  entryman  had  sworn  falsely  as  touching  some  antecedent  hidden 
intent,  or  concealed  purpose  on  his  part  to  violate  the  law  in  making 
the  entry,  and  subsequently  thereto  and  before  patent  had  sold  to  a 
party  having  no  knowledge  of  the  false  oath,  in  such  case  it  was  the 
intention  of  Congress  to  protect  the  party  buying,  as  a  "  bona  fide  pur- 
chaser": In  other  words,  that  in  the  latter  case  the  transferee  would 
be  a  ^'  bofMbfide  purchaser,"  within  the  meaning  of  that  term  as  used  in 
tlie  statute,  while  in  the  former  he  would  not.  In  my  judgment,  there  is 
nothing  in. the  statute  to  warrant  such  a  construction.  There  is  noth- 
ing to  indicate  a  purpose  on  the  part  of  Congress  to  distinguish  between 
the  two  classes  of  purchasers  mentioned,  or  to  constitute  the  latter 
class  '^  bona  fide  purchasers,"  within  the  legal  import  of  that  term. 

A  bona  fide  purchaser  of  land  is  one  who  is  the  purchaser  of  the  legal 
title,  or  estate;  and  a  xHirchaser  of  a  mere  equity  is  not  embraced  in 
the  definition.  Boone  v.  Chiles  (10  Peters,  177);  (3  Ops.  Att'y  Gen'l, 
6G4).  This  was  the  well-defined  meaning  of  the  term  long  before  the 
enactment  of  the  statute  under  consideration,  and,  under  a  well  estab- 
Kshed  rule  of  construction,  unless  it  is  apparent  that  Congress  intended 
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it  to  have  a  different  meaiung,  it  is  to  be  presumed  to  have  been  used 
in  its  technical  sense.  There  is  nothing  in  the  present  statate  to  indi- 
cate that  Congress  used  the  term  in  any  other  than  its  technical  sense. 
Indeed,  it  may  properly  be  considered  as  having  attained  a  technical 
meaning  as  used  by  Congress  in  previous  legislation  relating  to  the  dis- 
posal of  the  public  lands.  As  long  ago  as  1841,  Attorney-General  Le- 
gare  (3  Op'ns,  supra),  in  considering  a  case  which  arose  under  the  pre- 
emption act  of  1838  (1  Lester,  49),  involving  the  use  of  the  term  in  that 
act,  and  the  ri^ht  of  an  assignee  of  a  pre-emption  claimant  thereunder, 
held: 

The  assignee  took  only  an  equity,  and  he  took  it  of  coone  subject  to  all  prior 
equities.  The  patent,  it  is  needless  to  say,  is  the  only  complete  legal  title  under  our 
land  laws.  But  to  protect  a  purchaser  under  the  plea  of  a  purchase  for  a  valuable 
consideration,  without  notice,  he  must  haye  a  complete  legal  title. 

To  the  same  effect  is  the  case  of  Boot  v.  Shields  (1  Wool.,  340),  de- 
cided in  1868  by  the  late  Justice  Miller  of  the  supreme  court.  That 
case  arose  under  the  pre-emption  act  of  1841,  which  is  substantially  the 
law  as  interpreted  in  the  Revised  Statutes.  The  transferees  of  Shields, 
the  pre-emptor,  whose  entry  was  declared  to  be  void,  claimed  protec- 
tion as  bona  fide  purchasers.    In  denying  that  claim,  the  court  said: 

Until  the  issue  of  patent,  the  legal  title  remained  in  the  United  States.  Had  hia 
entry  been  valid.  Shields  would  have  taken  only  an  equity.  His  grantees  took  only 
an  equity.  They  did  not  acquire  the  legal  title.  And  in  order  to  establish  in  him- 
self the  character  of  a  bona  fide  purchaser,  a  party  must  show  that  in  his  purchase 
and  by  the  conveyance  to  him,  he  acquired  the  legal  title. 

It  thus  appears  that  prior  to  the  passage  of  the  act  under  considera- 
tion (June  3, 1878,)  it  had  been  determined,  both  by  executive  constnic- 
tion  and  judicial  interpretation,  that  the  term  ^^  bona  fide  purchaser,"  as 
used  in  the  pre-emption  law,  was  so  used  in  its  technical  sense,  or  with 
reference  to  its  previously-known  and  well-defined  legal  import.  It  is 
therefore  to  be  presumed,  nothing  appearing  to  the  contrary,  that  Con- 
gress in  making  use  of  the  term  in  the  timber  and  stone  act  did  so  in 
the  light  of  such  construction,  and  must  have  intended  its  use  in  the 
same  sense  as  in  the  pre-emption  law,  namely,  that  to  be  a  bona  fide 
purchaser  within  the  protection  of  the  statute,  a  party  must  have  ac- 
quired by  his  purchase  and  the  conveyance  to  him  a  complete  legal 
title. 

Walker,  by  his  purchase  of  the  lands  in  question  from  J,  Buss  and 
Co.,  and  the  conveyance  to  him  by  Evans  as  the  representative  of  that 
firm,  took  only  an  equity.  He  did  not  obtain  the  legal  title.  Patents 
never  having  been  issued,  the  legal  title  still  remains  in  the  United 
States.  Walker  purchased  for  the  Scotch  parties  with  fuU  knowledge 
of  that  fact,  as  is  shown  by  his  own  testimony.  He  is  charged  with 
notice  of  the  law,  and  the  supervisory  control  of  the  Land  Department 
over  the  action  of  the  local  ofiicers  in  allowing  the  entries  to  be  made. 
He  is  not,  thereofore  a  "  bona  fide  purchaser "  within  the  meaning  of 
that  term  as  used  in  the  statute.    The  interveners  herein  stand  in  no 
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better  positioii.  By  the  conyeyance  to  them  from  Walker,  they  took 
only  such  title  as  the  latter  had.  It  is  my  jadgment^  therefore,  that  the 
entries  in  question,  except  that  of  Daniel  Oampbell|  were  properly  can- 
celed. 

The  recent  decision  of  the  supreme  court  in  the  case  of  the  United 
States  V.  David  E.  Budd  and  James  B.  Montgomery  (143  U.  S.,  ) 
has  not  escaped  my  attention,  and  in  my  judgment,  it  does  not  conflict 
with  the  views  herein  expressed.  That  case  arose  upon  the  application 
of  the  government  to  set  aside  a  patent  issued  to  Budd,  for  land 
which  was  subsequently  conveyed  to  said  Montgomery  upon  the  ground 
that  the  land  was  not  timbeo:  land  within  the  meaning  of  said  act, 
and  that  the  title  to  it  was  obtained  wrongfully  and  fraudulently, 
and  in  defiance  of  the  restrictions  of  the  statute,  and  the  court  held  that 
the  act  provides  for  the  sale  of  lands  valuable  chiefly  for  timber,  but 
unfit,  at  the  time  of  the  sale,  for  cultivation,  and  that  the  evidence  sub* 
mitted  by  the  government  in  that  case  was  not  sufficient  to  sustain  the 
charge  of  the  (Jnited  States  that  the  patentee  had  wrongAilly  and  fraud- 
ulently  made  an' agreement  with  his  co-defendant  by  which  the  title  he 
was  to  acquire  flrom  the  government  should  inure  to  the  benefit  of  such 
co-defendant.  In  the  case  at  bar,  however,  the  decision  of  the  Depart- 
ment is  not  based  upon  the  character  of  the  land,  whether  chiefly  valu- 
able for  timber  or  not,  but  upon  the  sufficient  and  overwhelming  proof 
of  fraud  in  the  making  of  said  entries,  which  renders  it  necessary  that 
fhe  same  should  be  canceled.  In  the  case  last  cited  the  court  said 
^  But  after  all,  the  question  is  not  so  much  one  of  law  for  the  coorts  after 
fhe  issue  of  the  patent,  as  of  fact,  in  the  first  instance,  for  the  deter- 
mination of  the  land  officers." 

The  claim  of  counsel  that  the  entries  should  be  submitted  to  the 
board  of  equitable  adjudication  for  final  action  thereon  cannot  be  sus- 
tained. Bule  15,  adopted  by  that  board  in  1847,  within  the  spirit  of 
which  it  is  claimed  these  entries  are  embraced,  has  long  since  become 
obsolete,  which  &ct  furnishes  a  sufficient  answer  to  the  contention  of 
counsel,  even  if  it  be  conceded  that  said  rule,  when  adopted,  was  not 
entirely  without  the  contemplation  of  the  statute  creating  said  board. 
(See  section  2450  Bevised  Stats.) 

The  judgment  of  your  office,  cancelling  the  entries  in  question,  must 
therefore  be  affirmed,  except  as  to  the  entry  of  Daniel  Oampbell,  rela- 
tive to  which  you  are  directed  to  make  further  inquiry,  and  if  necessary, 
to  order  a  special  hearing  in  the  premises;  whereupon  you  wUl  proceed 
to  readjudicate  the  case  as  to  that  entry. 
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PBOCSBDINGS  ON  FINAL  PBOOF-CONT£ST. 

iPTix  V.  Brazibl. 

The  pendency  of  an  appeal  from  a  decision  tdiat  rejeots  final  proof,  bat  learee  the 
original  entry  intact;  does  not  preclnde  the  initiation  of  a  contest  against  snch 
entry. 

First  Asdstcmt  Seoretanry  Chandler  to  the  Commimioner  of  the  General 

Land  Office,  AprU  16, 1892. 

On  the  15th  of  Jime,  1885,  Jobe  Su  Braziel  made  liOHiestead  entry  for 
the  N  W.  i  of  the  NE.  J,  the  K,  J  of  the  NW.  i,  ^d  the  8E.  i  of  the 
liTW.  i  of  Sec.  14,  T.  53  IJJ.,  IL  82  W.,  at  the  Cheyenne  land  district, 
Wyoming. 

He  made  final  commutation  pxoof  before  the  clerk  of  the  district  cooirt 
of  Johnson  county,  Wyoming,  on  the  19th  of  January,  1886^  which  was 
aGComx)anied  by  an  affidavit  in  which  he  stated  that  he  made  settlemeat 
upon  the  land  in  December,  1884,  and  had  continued  to  reside  there<ML 
up  to  the  date  of  making  such  final  proof,  and  that  he  had  broken  and 
cultivated  fifty  acres  of  said  land. 

The  register  and  receiver  endoi^sed  upon,  said  proof  the  following: 
^  Bisected  because  testimony  of  witnesses  and  claimant  as  to  resldience 
is  not  satisfactory/'  and  on  the  15th  of  March,  1886^  returned  the  same 
to  Braziel,  with  a  letter  stating  that  such  proof  was  rejected  m  not 
satisfactory  to  them.  From  thU  action  on  their  paf  t,  he  appealed  t^ 
youi"  office. 

On  the  28th  of  February,  1888,  Eobert  L.  Nix  filed  in  the  local  affiee 
his  corroborat.ed  affidavit  of  contest,  wherein  he  alleged  that  Braziel 
had  wholly  abandoned  the  tract,  had  changed  his  residence  therefrom 
for  more  than  six  mouths  since  making  said  entry,  that  the  traclt  was 
not  settled  upon  and  cultivated  by  him  as  required  by  law,  and  that 
for  the  six  months  last  past  he  had  been  a  non-resident  of  the  Territory 
of  Wyoming. 

The  parties  were  summoned  to  appear  before  a  notary  public,  named 
in  tlie  notice  of  contest,  on  the  9th  of  April,  1888,  "  to  respond  and 
furnish  testimony  concerning  said  alleged  abandonment,''  with  final 
hearing  before  the  local  officers  on  the  17th  of  that  month.  This 
notice  was  served  upon  Braziel  by  publication,  and  on  the  said  9th  of 
Aprils  Nix  appeared  in  person  and  by  attorney  and  filed  affidavits  of 
compliance  with  the  rules  of  practice  in  the  matter  of  posting  the  con- 
test notice,  and  of  mailing  a  copy  thereof  to  Braziel  in  a  registered 
letter. 

Braziel  made  a  special  appearance  by  attorney,  for  the  purpose  of 
moving  to  dismiss  the  contest,  and  that  the  service  be  set  aside,  on  the 
ground  that  the  notice  had  not  been  posted  upon  the  land  as  required 
by  rule  14,  supporting  his  motion  by  affidavits. 


DECiaiONS  EELATma  TO  THE  PUBI,IC  LANDS.  409 

'  Tlie  notary  having  been  eommissioned  to  take  the  testimcmy  in  the 
case,  declined  to  decide  the  motion,  but  continued  the  hearing  until 
the  next  morning  when  additional  affidavits  on  the  question  of  posting 
the  notice  were  filed,  and  the  defendant's  counsel  appeared  specially 
and  moved  to  dismiss  the  contest  because  the  notice  of  contest  did  not 
comply  with  rule  8  of  practice,  and  because  it  did  not  allege  or  state 
any  grounds  or  reasons  on  which  a  contest  could  be  based.  This  motion 
was  denied,  and  defendant's  counsel  excepted  to  such  ruling. 

The  contestant  then  submitted  his  evidence,  his  witnesses  being  cross, 
'examined  at  great  length  by  defendant's  counsel  who  introdiLced  no 
testinwny  in  support  of  Braziel's  claim. 

The  testimony  was  not  returned  to  the  Cheyenne  land  office  in  time 

for  the  final  hearing  before  the  local  officers  there  on  the  17th  of  April^ 

.and  a  new  office  having  been  established  at  Buffalo,  Wyoming,  which 

district  embraced  the  land  in  question,  the  Commissioner  wae  directed 

•to  return  the  testimony  to  that  office.    This  new  office  was  opened  for 

'business  on  the  first  dT  May,  1888,  and  the  testimony  in  the  case  was 

received  there  on  the  third  of  that  month.    On  the  23d,  the  counsel  for 

-the  reapectlTe  parties  appeared  at  the  land  office  in  Buffialo,  and  agreed 

'to  sabmit  argument  in  the  x^ase  on  the  first  of  June  following.    On  that 

<Lay,  the  soveiral  motions  made  in  the  case  were  argued,  but  not  then 

decided. 

No  decision  was  reached  upon  these  motions  until  the  25th  of  January, 
1889,  when  they  were  respectively  denied,  and  the  entry  of  Braziel 
held  f(Mr  canoellati<m.  From  such  decision  an  appeal  was  taken  to  your 
office,  the  defendant  insisting  that  the  contest  was  irregularly  allowed, 
durii^  the  p^idenoy  of  his  appeal  in  your  office  from  the  decision  of  the 
local  officers  in  rejecting  his  final  proof,  and  asking  that  the  judgment 
of  the  local  <^oers  in  the  contest  proceedings  be  reversed,  that  said  pro- 
ceedings be  disnissed,  and  that  in  other  respects  your  decision  be  con« 
'fined  to  the  acceptance  or  rejection  of  Braziel's  final  proo£ 

You  rendered  a  decision  in  the  case  on  the  20th  of  February,  1891,  in 
-which  you  say: 

In  view  of  this  contest  and  the  view  I  take  of  the  law,  it  cannot  be  very  material 
-wiiat  dispoeition  is  made  of  the  appeal  of  this  defendant  from  the  action  of  the  local 
officera  in  rejecting  the  conunutation  proof,  bnt  for  the  purpose  of  making  a  disposip 
tion  of  that  case  I  hold  that  the  proof  was  properly  rejected  for  the  reasons  stated  by 
them  and  Jobe  R.  Braziel's  appeal  dismissed. 

Braziel's  appeal  from  the  contest  decision  of  the  local  officers  is  then 
considered  by  you,  and  affirmed,  you  also  held  his  homestead  entry  for 
cancellation.  An  appeal  from  this  decision  brings  the  case  to  the  De* 
partment  for  consideration. 

Tlie  errors  complained  of  in  your  opinion  are  enumerated  as  follows: 

First.  In  holding  that  any  contest  could  be  recognized  by  the  local  officers  land- 
ing the  appeal  by  said  Braziel  from  the  decision  of  said  officers  rejecting  his  final 
proof. 

SeeooL^  In  holding  the  local  office  or  yonr  office  had  jurisdiction  over  this  case^ 
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because  the  notice  of  contest  did  not  confoim  to  and  was  not  issned  in  aoooidanoa 
with  the  roles  of  practice. 

Third.  In  holding  that  the  notice  of  contest  was  properly  posted  npon  the  land, 
and  in  holding  that  the  defendant  has  ever  by  his  presence  or  otherwise  waived  ob- 
jections as  to  the  service  of  the  summons  in  the  case. 

Fourth.  In  holding  homestead  entry  No.  1016  for  cancellation,  and  not  rejecting 
the  contest  of  said  Nix. 

The  decision  of  the  local  officers  in  rejecting  the  final  proof  of  Braziel, 
lefb  his  homestead  entry  intact.  Had  his  entry  been  held  for  cancellation 
prior  to  the  initiation  of  the  contest,  a  different  question  would  have  been 
presented,  and  a  contestant  would  not  be  allowed  to  step  in  between  the 
claimant  and  the  government,  and  secure  preference  rights  of  entry  in 
case  of  the  cancellation  of  the  entry  as  the  result  of  the  proceedings  on 
the  part  of  the  government.  In  the  case  at  bar  the  government  had 
instituted  no  proceedings  questioning  the  validity  of  Braziel's  entry. 
In  the  case  of  George  F.  Stearns  (8  L.  D.,  673)  it  was  held  that  "  an 
application  to  contest  an  entry  should  not  be  allowed,  pending  proceed- 
ings instituted  s^gainst  the  same  by  the  government*"  This  doctrine 
was  repeated  in  Gage  v.  Lemieux  (9  L.  D.,  66). 

The  question  presented  by  the  case  before  me  was  discussed  and  de* 
cided  in  the  case  of  Glymena  A.  Yail  (6  L.  D.,  833).  In  that  case  the 
local  officers  and  the  Oommissioner  had  rejected  the  final  proof  submit* 
ted,  and  the  case  was  pending  in  the  Department  upon  an  appeal  from 
the  Gomnussioner's  decision.  The  decision  of  your  office  simply  re- 
jected the  final  proo^  but  did  not  hold  the  entry  for  cancellation,  and 
the  Department  held  that  the  application  to  contest  was  properly 
allowed,  and  that  action  on  the  final  proof  of  the  claimant  would  be 
suspended  by  the  Department,  until  a  decision  was  rendered  in  such 
contest  proceedings. 

At  the  time  the  contest  was  initiated  the  &ct  was  duly  established 
before  the  local  officers,  that  Braziel  was  not  a  resident  of  the  Territory 
of  Wyoming,  but  that  he  resided  with  his  £ajnily  at  Yemen,  in  the 
State  of  Texas.  The  notice  was  therefore  served  upon  him  by  publica- 
tion. The  notice  itself  conforms  in  every  particular  with  rule  8  of  Bules 
of  Practice,  and  the  record  in  the  case  est  ablishes  the  fact  that  the  re- 
quirements of  rule  14  were  fully  complied  with,  the  affidavits  filed  by 
tiie  defendant  tending  to  show  that  a  copy  of  the  notice  was  not  posted 
upon  the  land  in  controversy,  being  more  than  overbalanced  by  the  affi- 
davits and  oral  evidence  of  the  contestant  on  that  question.  My  con- 
clusion, therefore,  is  that  the  local  officers  and  your  office  had  jurisdiction 
of  the  subject-matter  of  the  controversies  and  of  thepersonof  the  de- 
fendant, at  the  time  you  respectively  rendered  judgments  in  the  case. 

The  fact  that  Braziel's  residence  upon  the  land  prior  to  his  submis- 
sion of  final  proof,  was  not  such  as  to  meet  the  requirements  of  the  law 
under  which  his  entry  was  made,  was  found  by  the  local  officers,  and 
concurred  in  by  you,  and  as  no  objection  is  made  to  that  part  of  your 
decision,  in  the  appeal  before  me,  your  conclusion  is  considered  final 
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on  that  point.  The  fact  that  he  has  not  resided  upon  the  land  since 
submitting  such  final  proof;  is  established  by  all  tiie  evidence  in  the 
case,  and  the  contrary  is  not  claimed  in  his  behalf. 

Being  clearly  of  the  opinion  that  the  contest  was  properly  allowed^ 
notwithstanding  the  pendency  of  the  appeal  of  Braziel  firom  the  decision 
of  the  local  officers  rejecting  his  final  proof,  and  the  allegations  of  the 
contest  affidavit  having  been  established  by  the  evidence  submitted  at 
the  hearing,  it  follows  that  the  decision  of  the  local  officers  in  &vor  of 
the  contestant  was  correct,  and  that  you  did  not  err  in  affirming  the 
same.    The  decision  appealed  from  is  therefore  affirmed. 


pbb-emptiok-aecond  filing-fikal  pboof. 
Smith  v.  Ghapin. 

A  pre-emption  filing,  made  in  good  faith  by  a  minor,  bni  abandoned  when  the  defect 
is  dlBcoTered,  is  no  bar  to  a  second  filing. 

Final  proof  submitted  dnrmg  the  pendency  of  adyerse  proceedings  on  appeal,  and 
prior  to  the  amendment  of  role  58  of  practice,  may  be  considered  nnder  said 
amendment,  where  due  notice  is  given,  and  no  adyeise  rig^t  is  found  to  ezist. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office^  April  16^  1892. 

On  the  27th  of  April,  1883,  George  W.  Ohapin  filed  his  pre-emption 
declaratory  statement  for  the  NW  J  of  Sec.  20,  T.  128  N.,  E.  67  W., 
Watertown  land  district,  Dakota,  alleging  settlement  on  the  2d  of  Sep- 
tember, 1882.  At  that  time  he  was  not  the  head  of  a  fiEtmily,  nor  twenty- 
one  years  of  age,  and  his  filing  was  therefore  invalid.  He  was  then 
eighteen  years  of  age. 

His  disability  as  a  pre-emptor  was  cnred  by  his  marriage,  on  the  14th 
of  Jnne,  1884,  and  on  the  12th  of  Febmary,  1885,  he  made  actual  set- 
tlement on  the  land  with  his  wife,  and  within  three  months  thereafter 
made  application  at  the  local  land  office  to  make  pre-emption  filing  for 
the  tract,  which  was  rejected  by  the  local  offtcers  for  the  reason  that  he 
had  previously  exercised  his  pre-emption  right.  He  then  applied  to 
your  office  for  restoration  thereof,  serving  notice  of  such  application 
upon  Smith,  the  plaintiff  herein,  who  had  made  homestead  entry  for  the 
land  on  the  28th  of  February,  1885.  Smith  moved  to  dismiss  the  ap- 
plication, but  on  the  6th  of  January,  1886,  you  canceled  his  declara- 
tory statement  of  April  27, 1883,  as  illegal,  without  prejudice  to  his 
pre-emption  right.  He  also  appealed  from  the  action  of  the  local  offi- 
cers in  rejecting  his  application  to  make  filing  for  the  land,  serving  no- 
tice  of  such  appeal  upon  Smith.  In  a  decision  made  by  you  on  the  7th 
of  February,  1887,  you  directed  the  local  officers  to  accept  his  declara- 
tory statement  of  February  12, 1885,  as  of  the  date  of  presentation. 

Smith  appealed  from  such  decision,  and  on  the  19th  of  December, 
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1888,  your  decision  was  affirmed  by  the  Department.  Oa  the  26th  of 
July,  1887,  pending  the  said  appeal  by  Smith,  Ohapin  submitted  his 
fiual  proof,  Smith  protesting.  A  hearing  was  had  on  the  tth  of  Octo- 
ber, 1887,  resulting  in  a  decision  by  the  local  officers  in  fiivor  of  Ghapin« 
From  this  decision  Smith  appealed  to  your  office^  and  in  a  decision 
dated  November  19, 1889,  you  affirmed  the  decision  appealed  fixHO,  al- 
lowed the  final  proof  of  Ghapin,  and  held  the  homestead  entry  of  Smith 
for  cancellation.  The  case  is  before  me  upon  an  appeal  ftom  your  said 
decision,  the  errors  alleged  to  exist  th^i^in  being  specified  as  follows: 

1.  Error  in  finding  that  Chapin  was  a  legally  qualified  pre-emptor  prior  to  date  of 
Smith's  homestead  entry,  and  hence  had  the  prior  right. 

2.  Error  in  not  finding  that  Chapin  did  not  file  for  the  land  in  controversy,  after 
settlement  thereon,  within  three  months  from  date  of  becoming  qnaUfied  to  file  a 
declaratory  statement. 

3.  Error  in  not  holding  that  although  Chapin's  settlement  antedated  Smith's  home- 
stead entry,  he  could  not  take  advantage  of  such  settlement  unless  he  became  a 
legally  qualified  pre-emptor  prior  to  the  date  that  an  adverse  right  attached. 

When  Ghapin  made  settlement  upon  the  land  with  his  wife^  on  the 
12th  of  February,  1885^  he  was  a  qualified  pre-emptor,  and  it  is  not  dis- 
puted that  within  three  months  thereafter  he  applied  to  make  i)re-«mp- 
tion  filing  therefbr.  That  the  local  officers  erred  in  rejecting  such 
application,  on  account  of  his  prior  filing,  was  determined  by  your 
decision  of  February  7, 1887,  which  was  affirmed  by  the  Department  on 
the  19th  of  December,  1888.  The  doctrine  of  those  decisions  was  re- 
affirmed in  the  case  of  Maloney  v,  Charies  (11  L.  D.,  371)  where  it  was 
held  that  ^^A  filing  made  in  good  faith  by  a  minor,  but  abandoned  when 
the  ftict  of  minority  is  discovered,  is  no  bar  to  a  second  filing.'^ 

The  settlement  of  this  question  in  fii^vor  of  Chapin,  disposes  of  all 
the  grounds  of  error  complained  of  by  Smith,  in  your  decision.  Oha- 
pin was  a  qualified  pre-emptor  before  any  adverse  right  to  the  land  at* 
tached,  he  made  settlement  ux>on  the  land  prior  to  the  date  of  Smith's 
homestead  entry,  and  he  applied  to  file  therefor  within  three  months 
after  his  settlement.  He  was  a  resident,  and  had  valuable-  improve- 
ments upon  the  land  at  the  time  of  Smith's  entry,  which  facts  were  weU 
known  to  Smith,  and  he  has  since  continued  to  reside  uj[>on  and  culti- 
vate the  land. 

The  questions  raised  by  the  appeal  being  disposed  of,  a  stiU  further 
one  is  presented  for  consideration.  This  relates  to  the  final  proof  made 
by  Ghapin  in  the  case.  In  a  long  line  of  departmental  decisions^  which 
will  be  found  in  nearly  every  published  volume,  from  the  case  of  the 
Chicago,  Eock  Island  and  Pacific  Eailroad  Company  v.  Easton  (4  L. 
D.,  265)  to  that  of  Bunn  v.  The  Heirs  of  Franklin  (13  L,  D.,  236), 
it  has  been  held  that  final  proof  should  not  be  allowed  to  be  made,  nor 
submitted  and  accepted,  during  the  pendency  of  a  contest  that  involves 
the  land  in  question.  Should  this  rule  be  adhered  to,  Cbapin's  final 
proof,  ina<le  during  the  x)endenoy  of  the  contest  over  the  land  in  contro- 
versy eottkl  not  be  accepted  or  acted  upon,  but  it  would  be  necessary  to 
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require  Mm  to  submit  new  final  proof,  after  due  publication  of  notice 
therefor. 

The  Department,  reoognizing  the  £»ct  that  this  rule  often  resulted  in 
embarrassment,  hardship,  and  unnecessary  expense  to  entrymen,  whose 
every  act  was  characterized  by  the  utmost  good  faith,  changed  rule  53 
of  tiie  Kules  of  Practice,  which  controlted  the  subject,  on  the  15th  of 
March,  1892  (14  L.  D.,  250)  by  adding  to  said  rule  the  Mlowing: 

In  all  cases,  however,  where  a  contest  has  been  brought  against  any  entry  or  filing 
OB  the  pablic  lands,  and  trifil  has  taken  place,  the  entryman  may,  If  he  so  desires,  in 
accordance  with  the  provisions  of  the  law  under  which  he  claims,  and  the  rules  of 
the  Departmont,  submit  final  proof  and  complete  the  same,  with  the  exception  of  the 
payment  of  tho  pnrohase  money  or  commissions,  as  the  case  may  be,  said  final  proof 
will  h%  TeialAiBd  in  the  local  land  eAce  and  shonld  the  entry  ftuaHy  be  adjudged 
YsUd,  Mud  Anal  proo^  if  satis&etory,  wiil  be  aooepted  upon  tiie  paysMOt  of  the  pur^ 
chase  money  or  commissions,  and  final  aertiUcates  will  Ibsim,  withoist  a«y  fordier 
action  on  the  part  of  the  entryman,  exoept  the  furnishing  of  a  nosL^ienatiion  affi- 
davit by  the  «ntryman,  or  in  case  of  his  death,  by  his  leigal  representatives. 

Your  allowance  of  Ghapin's  final  proof,  in  your  decision  of  Nevember 
19, 1889,  was  improper,  under  the  rule  of  the  Department  then  in  force. 
GRiat  rule  remained  in  force  until  the  adoption  of  the  foregoiajj^  amend- 
ment, and  ordinarily  would  control  in  the  decision  in  this  case.  An  ex- 
amination of  the  circumstances  under  which  such  final  proof  was  made 
shows  that  notice  by  publication  was  given  to  aU  the  world  of  the  time 
andplaceof  makingthesame,  and  that  Smith,  theonly  party  who  claimed 
an  adverse  Interest  in  the  land,  was  specially  notified  to  be  present. 
He  appeared  and  protested,  and  a  tdal  was  had  to  determine  the  rights 
of  Ohapin  and  Smith  to  the  land.  After  a  fuU  hearing  of  all  the  facts 
of  the  case,  and  a  fair  consideration  of  the  claims  of  the  parties,  the 
protest  of  Smith  was  overruled.  Such  determmation  on  the  part  of  the 
local  officers  was  approved  by  you,  and  is  concurred  in  by  the  Depart- 
ment. TTndet  these  circumstances,  I  think  equity  and  justice  will  be 
promoted,  and  the  rights  of  no  one  will  be  prejudiced,  by  applying  the 
amended  role  to  the  case,  and  allowing  the  final  preitf  already  com- 
pleted to  be  considered  by  yon. 

My  judgment,  therefore,  is  that  the  homestead  entry  of  Smith  be 
canceled,  and  that  the  final  proof  already  submitted  by  Ghapin  be  ex- 
amined by  you,  and  if  found  satisfactory  it  will  be  accepted,  and  final 
certificate  will  issue,  tcpon  tlie  payment  by  Ghapin  of  the  amoimt  re- 
quired by  ISkV,  and  the  furnishing  by  him  of  a  non-alienation  affidavit 
as  required  by  rule  53  of  Bules  of  Practice,  as  amended.  To  enable 
you  to  comply  with  this  directioUj  the  papers  in  the  case  are  herewith 
returned  to  y onr  office. 


414  DECISIONS   RELATING  TO  THE  PUBLIC  LANDS. 

BAILBOAD  BIGHT  OF  WAT-GBAYXL  BED. 

Oband  Island  and  Koethben  Wyoming  E,  E.  Co, 

Selections  for  railroad  pniposes  under  the  act  of  Mardi  3, 1875|  areTestrictedto  landi 
immediately  accessible  from  the  company's  right  of  way  theretofore  acquired. 

Gravel  beds,  or  ballast  pits  are  not  subject  to  selection  under  said  act^  but  may  be 
used  temporarily  for  construction  purposes. 

Secretary  NoUe  to  the  Oommiasioner  of  the  Oeneral  Land  Office^  AprU 

llj  1892. 

I  have  before  me  your  letter  of  the  25th  ultimo  submittmg  a  plat 
filed  by  the  Grand  Island  and  Northern  Wyoming  Bailroad  Gompanyi 
showing  a  tract  selected  by  it  in  the  SE.  ^  of  section  27  township  50 
north,  range  71  west,  Wyoming,  for  a  ballast  pit,  and  not  for  station 
grounds  as  your  letter  states,  under  the  provisions  of  the  right  of  way 
act  of  March  3, 1875  (18  Stat.,  482). 

This  plat  is  filed  in  place  of  that  submitted  with  your  letter  of  Jan- 
uary 18,  last,  which  was  returned  unapproved  in  accordance  with  your 
recommendation,  because  it  contained  more  than  the  legal  limit  of 
twenty  acres  and  was  not  on  the  main  line  of  the  company's  road,  but 
on  the  line  of  a  ^^  proposed  track.'^ 

It  appears  that  the  area  of  the  selection  now  before  me  is  twenty 
acres  and  this  fact  disposes  of  one  objection  that  prevailed  against  the 
plat  originally  presented. 

A  reason  given  in  my  letter  of  January  29,  last,  14  L.  D.,  117,  re- 
turning the  objectionable  plat,  for  not  approving  it,  was  that  ^^  such 
grounds  must  so  adjoin  the  right  of  way  as  to  enable  them  to  be  reached, 
by  means  of  rail  communication  without  traversing  public  lands,"  and 
it  was  held  that  they  ^^must  be  so  selected  that  they  can  be  rendered 
available  without  transgressing  the  right  of  way  theretofore  acquired." 

You  have  now,  as  appears  from  your  letter  transmitting  the  plat 
under  consideration,  withdrawn  your  objection  to  the  fact  that  the 
grounds  lie  at  a  distance  from  the  line  of  road,  and  your  present  recom- 
mendation is  that  the  plat  be  approved.  This  recommendation  is  based 
on  the  information  given  in  your  letter  that  the  lands  the  company 
must  cross  in  going  from  its  right  of  way  to  the  grounds  selected,  are 
covered  by  valid  existing  entries,  and  further  that  the  tract  is  only 
selected  for  the  purpose  of  obtaining  material  for  road  construction. 

As  regards  the  first  ground  for  your  present  recommendation  I  have 
to  say  that  the  fact  that  the  lands  which  intervene  between  the  right 
of  way  and  the  selection,  are  now  shown  not  to  be  public  lahdd,  furnishes 
no  reason  for  the  Department  to  modiiy  its  previous  ruling  that  the 
company  must  not  transgress  the  right  of  way  theretofore  acquired 
under  the  law  to  reach  any  selection  of  which  it  may  secure  the  ap- 
proval. The  customary  and  logical  location  of  such  grounds  is  along 
side  of  the  line  of  road  and  immediately  accessible  from  it,  and  not  at  a 
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distance  therefrom.  In  this  instance  the  groimds  are  one  fourth  of  a 
mile  from  the  line  of  road. 

The  second  ground  for  yonr  recommendation^  viz :  that  the  tract  is 
only  selected  for  the  parx)ose  of  obtaining  material  for  road  constractiony 
is  borne  out  by  the  letter  you  enclose  from  the  attorneys  of  thfe  com- 
pany, wherein  they  state  that  the  tract  is  desired  particularly  for  a 
ballast  pit. 

This  statement  of  fact  was  not  apparent  when  the  matter  was  first 
presented,  for  your  letter  submitting  the  original  plat  stated  that  the 
tract  was  selected  for  station  purposes.  Your  present  letter  repeats 
the  statement  which  is  however  contradicted  by  the  further  explicit 
avowal  above  mentioned. 

Gravel  beds  or  ballast  pits  are  not  subject  to  selection  under  the  right 
of  way  act.  They  can  only  be  used  temporarily  for  the  purpose  of  sup- 
plying material  for  road  construction  and  such  use  is  provided  for  by 
the  act,  under  regulations  in  the  circular  of  your  office  dated  August 
25, 1885,  approved  by  the  Department.    4  L.  D.,  160. 

The  plat  is  herewith  returned  without  approval 


TIMBER  LAND  BNTBT-IMPBOVEMIINTSU 
WABD  V.  FiTZPATBIOK. 

Land  Ib  not  excepted  firom  pnroliase  under  the  act  of  Jnne  3, 1878,  by  the  improve- 
ments  of  one  who  is  not  asserting  a  claim  to  said  land  under  any  lawaathorizing 
the  occupancy  thereof. 

^rst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  18^  1892. 

E.  H.  Ward  has  appealed  firom  your  decision  of  November  13, 1890, 
dismissing  his  protest  against  the  application  of  John  W.  Fitzpatrick 
to  make  timber  land  entry  of  the  SE.  J  of  the  NE.  J  of  Sec.  30,  T.  34  N., 
B.  6  E.,  Susanville  land  district,  Galifomia. 

The  protest  was  based  upon  the  ground  that  there  were  upon  the 
tract,  at  the  date  of  the  application  to  enter  <^  a  number  of  watering 

troughs  and  more  than  a  fourth  of  a  mile  of  fencing Said 

fencing  formed  a  part  of  an  enclosure  on  said  land  and  on  land  adjoin- 
ing.'' 

A  hearing  was  had,  at  which  it  was  shown  that  the  fence  and  watering 
troughs  were  placed  upon  the  land,  several  years  before,  by  the  cattle, 
company  of  Cone  and  Ward,  who  herded  sheep,  for*  three  or  four 
months  during  the  year,  upon  this  tract,  together  with  several  thou- 
sand acres  more  of  government  land  in  the  vicinity. 

The  local  officers  held  that  because  of  the  ^improvements"  named 
the  tract  in  question  was  not  subject  to  entry  under  the  timber-land 
act  of  June  3, 1878  (20  Stat.,  89). 
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The  applicant  appealed  to  ^our  offioe,  ^hich  held  that — 

The  improvements  upon  the  land  in  dispute  are  not  of  sneh  a  character  as  to  with« 
draw  tbe  land  from  entry.  To  hold  otherwioB  ^vonld  be  to  decide  that  Cone  and 
Ward  could,  by  their  improvements^  defeat  the  sale  of  all  the  thousands  of  acres  of 
government  land  used  by  them  as  a  ranch,  and  enable  them  to  use  and  hold  these 
lands  indefinitely,  without  any  effort  to  purchase  or  enter  the  same,  to  the  exclusion 
of  bona  fide  purchoseis. 

The  "improvements"  which,  according  to  the  second  section  of  the 
act,  except  timber  land  from  entry  under  the  timber-land  act,  are  those 
referred  to  in  the  first  section  of  said  act,  whicli  provides — 

That  nothing  herein  contained  shall  defeat  or  impair  any  bona  fide  claim  under 
any  law  of  the  United  States,  or  authorize  the  sale  of  any  mining  claim,  or  the  im- 
provements of  any  bona  fide  settler,  or  lands  containing  gold,  silrer,  cinnabar,  cop* 
per,  or  eoal,  or  lunds  selected  >>y  aaid  States,  «nder  airy  law  of  tbe  United  States 
donating  lands  for  internal  improvements  or  other  purposes. 

The  written  statement  which  the  second  section  of  the  act  prescribes 
shall  be  filed  mqst  show  that  the  tracts 

Contains  no  mining  or  other  improvements,  «X06pt  ter  ditch  «r  oanal  popesea, 
where  any  snch  do  exist,  save  such  as  were  made  by  or  belong  to  the  afpplscanth 

Cone  and  Ward,  who  herd  sheep  for  three  or  four  months  of  the  year 
npon  several  thousand  acres  of  land  in  this  vicinity,  including  the  tract 
in  controversy,  are  asserting  no  claim  to  the  letter  ^^im^ier  any  law  of 
the  United  States.''  The  watering  troughs  and  fencing  placed  npon 
the  tract  by  them  are  not  improvements  by  a  "bona  fide  settler;'' 
neither  are  they  "  such  as  were  made  by  or  belong  to  the  appUcanf 
Thoy  are  not "  mining  improvements,"  nor  were  they  made  ^^  for  ditch 
and  canal  purposes."  They  are,  therefore,  not  of  snch  a  dsHraeter  as 
to  except  the  tract  from  entry  under  the  timber-land  law. 

The  tract  in  question  was  selected  by  the  State  of  Califomia  as  school 
land  in  September,  1884,  and  a  short  time  thereafter,  the  protestant 
claims,  be  made  application  to  the  state  i6r  the  same,  and  paid  the  fixBt 
installment  of  twenty  per  cent  of  the  price,  and  the  first  year's  iflttereat. 
A  reference  to  tike  records  of  your  office  shows  tiiat  said  traot  is  one  of 
a  considerable  number  that  had  been  selected  by  the  state^  which 
selections  were  canceled  by  your  letter  of  June  4, 1885,*-- 

Bein^  illegal,  fi<oai  the  fact  that  they  wevs  based  upon,  defioiencies  im  fiDBctioaat 
townships  caused  by  a  portion  of  the  land  being  swamp  or  overflowed,  «lso  upon 
deficits  whicli  have  been  satisfied  by  prior  selections  approved  to  the  State. 

From  said  cancellation  the  state  has  never  appealed,  and  the  decree 
of  cancellation  long  ago  became  finaL 

There  remains  no  reason  why  Fitzpatnck's  application  to  enter  skouM 
not  be  granted.    Your  deci£i<Hi  dismiflaing  tlie  protest  is  affiraned. 
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'  TIMBEB  CT7LTUBE  APPLICATION— REPEALING  ACT. 

Thomas  M.  Spabbow. 

A  tiinber  onltnre  application  that  is  not  received  at  the  local  office  nntil  after  the 
repeal  of  the  timber  cnltore  act,  is  not  a  "lawfully  initiated"  claim  protected 
by  the  repealing  statute. 

First  Assistant  Secretary  Oha/ndler  to  the  Oammissianer  of  the  General 

Land  Office^  April  18 j  1892. 

Thomas  M.  Sparrow  has  appealed  from  your  decision  of  Jane  19, 1891, 
sustaining^  the  action  of  the  local  officers  in  rejecting  his  application  to 
make  timber-cnlture  entry  of  the  S.  W.  J  of  Sec.  6,  T.  19  8.,  R.  27  W., 
Wa-Keeney  land  district,  Kansas. 

Applicant  alleges  that  he  made  the  application,  with  the  other  entry 
papers  at  Dighton,  Kansas,  on  March  3, 1891;  that  it  reached  the  local 
office  on  March  5;  and  that  it  was  rejected  becaase  you  had  on  the  4th 
of  that  month  instructed  the  local  officers  to  allow  no  more  timber-cnl- 
ture entries — the  timber-culture  law  having  been  repealed  on  March  3, 
1891,  (26  Stat.  1095). 

He  alleges  that  he  had  ^Mawfully  initiated''  a  timber-culture  entry 
prior  to  the  passage  of  the  act,  and  that  therefore  the  local  officers  and 
your  office  were  in  error  in  rejecting  his  application. 

The  question  as  to  what  constitutes  the  << lawful  initiation"  of  a  tim- 
ber-culture entry  is  frdly  discussed  in  the  case  of  August  W.  Hendrick- 
son  (13  L.  D,,  169).  It  is  clear  that  the  applicant  had  not  ^^  lawftiUy 
initiated"  a  timber-culture  entry  at  the  date  of  the  passage  of  the  re- 
pealing act. 

Your  decision  is  affirmed. 


SCHOOL  IXDEMNITT— HOMESTEAD  SETTIiEMENT. 

Fountain  v.  State  of  Oalifoenia. 

An  interrening  school  indemnity  selection  does  not  defeat  the  right  of  a  homesteader, 
who  settles  prior  to  suryey,  but  fails  to  make  entry  within  the  statutory  period. 

Acting  Secretary  Oha/ndler  to  the  Commissioner  of  the  General  Land  Of" 

fice^  April  18  j  1892. 

With  your  letter  of  January  27, 1891,  you  transmitted  the  appeal  of 
Joseph  Fountain  from  your  decision  of  December  19, 1890,  holding  for 
cancellation  the  homestead  entry  of  said  Fountain,  for  the  ITW^.  \  of 
NB.  4,  Sec.  34,  T.  14  N.,  E.  1  B;,  Humboldt,  California,  by  reason  of  a 
prior  State  selection  for  said  tract  which  was  authorized  by  your  de« 
cision  of  December  19,  on  the  appeal  of  Marcus  J.  Mc]!^amara  and 
others. 
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It  does  not  appear  from  the  record  befbre  me  when  the  State  Bciee> 
tion  was  made,  but,  as  the  survey  of  said  section  34,  T.  14  N,,  B.  1  E., 
was  not  made  until  1888,  the  selection  could  not  have  been  made  prior 
to  that  time. 

It  is  true  that  Fountain's  entry  was  not  made  until  November  13, 
1889,  which  you  state  was  subsequent  to  the  filing  of  the  State's  appli- 
cation, but  he  made  final  proof  upon  said  entry  May  10, 1890,  and  re- 
ceived final  certificate.  In  said  proof  it  was  shown  that  he  first  settled 
upon  the  tract  November  1, 1884,  and  on  the  15th  of  that  month  he 
moved  his  family  upon  it  and  camped;  on  the  25th  of  December  there- 
after, he  built  a  house,  and  has  made  an  actual  and  continuous  resi- 
dence upon  said  tract  with  his  family  ever  since. 

It  is  true  that  the  claimant  .did  not  make  his  entry  within  three 
months  from  the  filing  of  the  township  plat,  but  the  failure  to  comply 
with  the  law  la  this  particular  could  only  forfeit  his  right  in  fiftvor  of 
the  next  settler  in  the  order  of  time,  who  had  complied  with  the  law. 

The  selection  of  the  State  was  therefore  subject  to  the  right  of  the 
claimant,  and  it  should  be  called  upon  to  show  cause  why  the  selection 
as  to  this  tract  should  not  be  canceled.  If  it  £eu1s  to  show  cause,  you 
will  cancel  the  selection,  and  take  such  action  upon  the  final  proof  of 
Fountain  as  may  be  proper. 

Your  decision  is  reversed. 


BAILBOAD  GRANT-INDEMNITY  SELBCTION^SBTTLEMBNT— FILING. 

Maby  J.  Flippen  V.  Southern  Paoipio  E.  B.  Co. 

During  the  pendency  of  an  appeal  from  the  rejection  of  an  indemnity  selection  no 
rights  can  be  acquired  to  the  land  involyed  by  settlement  ox  filing,  and  a  filing 
aUowed  for  land  in  such  status  should  be  suspended,  and  no  action  taken  thereon 
until  final  disposition  of  the  application  to  select. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  April  20^ 

1892. 

I  have  considered  the  case  of  Mary  J.  Flippen  v.  Southern  Pacific 
Bailroad  Company  on  appeal  by  the  former  from  your  decision  of  No- 
vember 15, 1890,  rejecting  her  application  to  transmute  to  homestead 
entry  her  pre-emption  filing  for  the  E  J  KB  J  of  Sec.  22,  the  SB  J  of  the 
SB  i.  Sec.  16,  and  WN  J  of  the  WN  i,  Sec.  23,  T.  25  S.,  B.  30  B.,  M.  D. 
M.,  Yisalia,  Califomia,  land  district. 

The  tracts  in  sections  15  and  23  lie  within  the  indemnity  limits  of  the 
grant  to  the  Southern  Pacific  Eailroad  Company,  and  in  1885,  prior  to 
the  settlement  of  Mrs.  Flippen,  the  railroad  company  applied  to  select 
these  in  lieu  of  land  lost  within  the  primary  limits  of  its  grant.  The 
applications  to  select,  it  appears,  were  rejected,  and  an  appeal  wa^  taken 
to  your  ofiQce.    Pending  this  appeal,  Mrs.  Flippen  settled  upon  the  land 
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ftnd  filed  pze-empHon  declaratory  statement  for  it,  and  afterward  she 
applied  tD  tcansmiite  her  filing  to  homestead  entry.  The  company  filed 
An  objection  to  thia,  and  the  local  officers  rejected  her  application,  from 
which  action  she  appealed  to  your  office.  On  Kovember  15, 1890,  you 
sustained  the  local  officers,  affirmed  their  decision  and  rejected  the  ap- 
plication to  transmute,  from  which  action  she  appealed  to  the  Depart- 
ment. 

It  is  useless  to  discuss  the  effect  of  the  withdrawal  of  the  land.  The 
fact  that  the  company  had  an  application  to  select  pending  before  the 
Department,  was  sufficient  to  prevent  Mrs.  Flippen  from  acquiring  any 
right  to  the  land  thus  selected  until  that  matter  was  disposed  of. 

It  was  said  in  Southern  Pacific  B.  B.  Go.  v.  Nancy  A.  Flippen  (12  L. 
D.,  18)  <<  The  proper  practice  is  to  suspend  the  filing  and  proof  until  the 
final  disposition  of  the  appeal  of  said  company  now  pending  before  your 
office.  Mrs.  Flippen,  however,  may  be  allowed  to  intervene  under  the 
rules  of  practice."  In  that  case  a  pre-emption  filing  had  been  allowed 
and  final  proof  had  been  submitted  whUe  an  application  to  select  the 
land  as  indemnity  was  pending  on  appeal  before  your  office.  The 
rule  is  equally  applicable  to  the  case  now  under  consideration,  where 
a  pre-emption  filing  had  been  allowed  and  an  application  to  transmute 
the  same  to  a  homestead  entry  presented  while  the  railroad  company's 
elaim  to  the  land  as  indemnity  was  pending  in  your  office.  Mrs.  Flip- 
pen's  application  to  transmute,  and  her  pre-emption  filing  will  remain 
suspended  until  the  final  disposition  of  the  railroad  company's  applica- 
tion which  should  be  considered  with  the  least  possible  delay.  The  de- 
cision appealed  from  is  accordingly  modified. 


OKLAHOMA  LANXIS-TOWNSITE  LAWS. 

Jahes  T.  FAJKEALL  £T  al. 

Lands  acquired  from  the  Sac  and  Fox  Nation  nnder  the  agreement  approved  Febru- 
ary 13, 189t,  and  included  within  a  homestead  entry,  may  be  purchased  for  town- 
site  purposes  under  the  second  proviso  of  section  22,  act  of  May  2^  1890. 

Payment  for  such  land  should  be  made  either  in  currency,  or  by  draft  on  New  York, 
exchange  paid. 

Secretary  Nobis  to  the  Commissioner  of  the  General  Land  Office^  April  20^ 

1892. 

I  am  in  receipt  of  yonr  letter  of  Marcli  21, 1892,  transmitting  for  my 
consideration  the  final  proofs  and  triplicate  plats  of  James  T.  FarraUL 
and  Etta  B.  Beard,  n^e  Bay,  made  and  submitted  under  the  provisions 
of  the  second  proviso  of  section  22,  of  the  act  of  May  2, 1890,  covering 
the  SW.  i  and  NW.  i  of  section  19,  T,  10  K.,  E.  4  B.,  respectively, 
Oklahoma  City,  Oklahoma. 

These  lands  are  portions  of  the  tract  acquired  from  the  Sac  and  Fox 
Kation  of  Indians  and  opened  to  settlement  at  noon  on  the  twenty- 
second  day  of  September,  1891. 
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By  the  seventh  section  of  the  act  ratifying  the  agreement  made  with 
said  Indians,  approved  February  13, 1891  (26  Stat,  769)  said  lands  were 
made  subject  to  disposal  ^<  to  actual  settlers  only,  under  the  provisions 
of  the  homestead  laws.'^ 

You  express  the  opinion  that  no  portion  of  said  lands  can  be  entered 
under  any  of  the  Oklahoma  townsite  laws. 

The  first  question  therefore  to  be  determined  is  this:  Oan  an  entry 
be  made  on  these  lands  under  the  second  proviso  of  section  22  of  the 
act  of  May  2, 1890  (26  Stat.,  81). 

This  question  was  discussed  at  length  in  an  opinion  rendered  Octo- 
ber 12, 1891,  by  the  Assistant  Attorney  General,  assigned  to  this  De- 
partment, and  he  held  that  the  lands  obtained  from  the  Sac  and  Fox 
Nation  of  Indians,  were  subject  to  entry  under  the  provisions  of  the 
act  in  question.  A  copy  of  this  opinion  was  sent  to  the  United  States 
district  attorney  for  Oklahoma,  on  October  17, 1891,  with  a  statement 
that  in  view  of  the  fact  that  the  question  had  not  been  fully  heard  be- 
fore the  Department,  I  did  not  deem  it  proi>er  to  formally  adopt  the 
same,  or  to  consider  it  binding  upon  myself,  in  the  event  of  a  conflict 
of  opinion. 

Since  that  date  no  argument  has  been  advanced  in  opposition  to  the 
views  taken  by  the  Assistant  Attorney  General,  and  upon  fiirther  con- 
sideration of  the  case,  I  am  of  the  opinion  that  the  views  expressed  by 
that  officer  are  correct,  and  it  is  therefore  held,  that  entries  of  the  landjs 
in  question  may  be  made  under  the  second  proviso  of  section  22  of  the 

act  of  May  2, 1890. 

•  •••••• 

As  you  have  expressed  no  opinion  as  to  the  sufficiency  of  the  proofs 
submitted  by  the  applicants,  I  herewith  return  the  papers  for  such 
action  as  may  be  deemed  proper  in  the  premises,  esx)edally  calling  your 
attention  to  the  affidavits  of  contest  filed  against  the  entry  of  Etta  B. 
Beard,  also  calling  your  attention  to  the  manner  of  payment  for  the 
lands  in  question. 

Said  payment  should  be  made  either  in  currency,  or  by  draft  on  New 
York  exchange  paid,  and  not  by  cashier's  check  on  a  bank  in  Arkansas 
Oity,  Elansas. 

CONTEST— BEIilNQUISHMENT— SECOND  CONTESTAST. 

Babnaby  V.  Lazieb  et  al. 

A  lelinqaisbment  filed  during  the  pendency  of  a  contest,  and  as  the  reanlt  thereof, 
innres  to  the  benefit  of  the  contestant,  and  excludes  aU  rights  under  the  sahee- 
qnent  application  of  another  to  proceed  against  the  entry  in  question. 

Firat  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  20^  1892. 

I  have  considered  the  appeal  of  Healy  A.  Watuston  from  your  decis- 
ion on  February  24, 1891,  in  the  case  of  Nelson  Bamaby  v.  George  B. 
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Lazier,  involving  the  latter^s  §ntry  under  tlie  homestead  law,  for  NW,  J, 
Sec.  23,  T.  63  N.,  R.  11  W.  Duluth,  Minnesota. 

Defendant  made  entry  of  said  tract  February  3, 1887,  and  on  March 
13, 1888,  Barnaby  filed  affidavit  of  contestant  against  the  entry  alleging 
that  the  defendant  had  never  settled  upon  or  cultivated  any  portion  of 
the  S.  i  of  NW.  i  and  NE.  J  of  NW.  J  of  said  section  23,  but  had  wholly 
abandoned  the  same. 

May  1, 1888,  the  day  set  for  the  hearing,  both  parties  appeared  with 
counsel,  defendant  moved  to  dismiss  the  contest  on  the  ground  that  the 
affidavit  was  void,  it  failing  to  describe  all  the  land  in  said  entry;  this 
motion  was  overruled  by  the  local  officers,  and  the  contestant  submitted 
testimony  to  show  abandonment  by  the  homestead  party,  the  defendant 
offering  no  testimony  in  defense. 

The  local  officers  sustained  the  contest,  whereupon  the  defendant 
appealed.  On  December  19, 1890,  you  decided  that  the  overruling  of 
defendant's  motion  was  in  error,  and  therefore  sustained  the  appeal, 
remanding  the  contest  affidavit  as  a  basis  for  a  new  hearing,  instructed 
the  local  officers  to  allow  thirty  days  within  which  to  .file  a  new  or 
amended  affidavit  of  contest  and  issue  new  notice  of  hearing  in  the  case. 

December  26, 1890,  Healy  A.  Watuston  filed  application  to  contest 
said  entry,  asking  that  notice  of  contest  be  issued,  which  was  refused 
by  the  local  officers  for  the  reason  that  you  had  on  the  19th  of  the  same 
month,  remanded  the  former  contest  by  Barnaby  for  the  same  land  to 
the  local  office  for  a  new  hearing.  December  30,  following  Watuston 
appealed  on  the  ground  that  he  was  an  adverse  claimant  and  therefore 
Barnaby  should  not  be  allowed  to  amend  his  application  or  to  file  a 
new  affidavit  of  contest  On  February  24, 1891,  you  affirmed  the  de- 
cision below,  when  the  party  again  apx)ealed. 

It  appears  that  the  contestant  Barnaby  filed  an  amended  contest  affi- 
davit within  the  time  allowed  and  a  hearing  was  had  March  24, 1891, 
at  which  time  the  conr.estant  appeared  and  produced  testimony — ^the 
defendant  in  default. 

On  March  27, 1891,  before  the  local  officers  rendered  a  decision  in  the 
case,  the  defendant  filed  a  relinquishment  of  his  entry  and  the  contest- 
ant filed  a  withdrawal  of  the  contest,  whereupon  Barnaby  was  allowed 
to  enter  the  land  in  controversy. 

The  local  officers  reported  the  above  fact  to  you  April  10, 1891,  and 
on  April  29,  following,  you  dismissed  and  closed  the  case,  thereby  ap- 
proving the  action  of  the  register  and  receiver  in  allowing  the  home- 
stead entry  of  contestant  Barnaby. 

Subsequently,  on  May  29, 1891,  you  directed  the  local  officers  to  sus- 
pend action  on  the  Barnaby  entry  until  the  pending  appeal  of  Watuston 
be  disposed  oi^  and  on  July  2, 1891,  the  local  officers  reported  to  you 
that  on  June  22, 1891,  said  Barnaby  had  relinquished  his  entry  and  that 
at  the  same  time  Edward  E.  Murphy  filed  application  for  the  same  land. 

The  local  officers  furthermore  report  that  the  Murphy  application  is 
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held  in  abeyance  and  transmit  the  petition  of  Wataston  asking,  in  view 
of  the  relinqnishment  by  Bamaby,  that  his  homestead  application  be 
placed  of  record. 

Wataston  contends,  in  his  appeal,  that  by  reason  of  his  application 
to  contest  an  adverse  interest  had  intervened  and  therefore  yon  were 
in  error  in  allowing  Bamaby  thirty  days  to  amend  his  affidavit  of  con. 
test  or  to  snbstitnte  a  new  one. 

The  record  shows  that  Wataston  did  not  file  his  affidavit  of  contest 
nntil  December  26, 1890,  seven  days  after  the  decision  remanding  the 
first  contest  to  the  local  office  for  a  new  trial. 

Under  these  circnmstances  it  is  plain  that  the  filing  of  the  second  con- 
test application  could  not,  in  any  wise  constitute  a  valid  adverse  interest^ 
unless  the  proceeding  by  which  the  first  contestant  was  allowed  a  new 
trial  was  clearly  in  error  and  illegal.  But  this  does  not  appear.  Bam- 
aby should  have  been  allowed  to  amend  his  contest  affidavit.  Sims  v. 
Busse  et  al.  (4  L.  D.,  369);  Griffin  v.  Forsyth  (6  L.  D.,  791);  hence  in 
this  case  the  local  officers  were  in  error  in  overruling  the  motion  of  de- 
fendant and  therefore  I  perceive  no  error  in  your  decision  in  remanding 
the  case  for  another  trial.  This  action  in  effect  is  simply  a  continuance 
of  the  original  trial  and  carries  the  amendment  back  to  liie  date  of  filing 
of  the  original  contest  affidavit. 

The  application  of  a  second  contestant  may  be  received  but  no  action 
should  be  taken  thereunder  until  the  final  disposition  of  the  prior  con- 
test. Hawkins  et  al.  t?.  Lamm  (9  L.  D.,  18),  Westenhaver  v.  Dodds  (13 
L.  D.,  196);  Garter  v.  Griffith  (13  L.  D.,  437),  and  cases  cited  therein. 

In  the  event  of  the  success  of  the  first  contest,  a  hearing  in  the  second 
would  be  unnecessary.    Kiser  v,  Eeech  et  al.  (7  L.  D.,  25). 

The  relinquishment  of  an  entry  which  is  the  result  of  a  contest  pend- 
ing, inures  to  the  benefit  of  the  contestant  and  he  would  be  entitled  to 
the  preference  right  of  entry.  Hay  v.  Yager  et  oZ.  (10  L.  D.,  105); 
Carter  v.  Griffith  (13  L.  D.,  437) ;  Brown  v.  Henderson  (14  L.  D.,  306). 

In  the  case  under  consideration,  it  appears  that  the  defendant  relin- 
quished his  entry  March  27, 1891,  and  at  the  same  time  Barnaby  filed 
a  withdrawal  of  the  contest  and  made  entry  of  the  land  under  the  home- 
stead law.  There  appears  to  be  no  question  as  to  the  relinquishment 
having  been  the  result  of  the  contest,  as  all  the  papers  were  executed 
on  the  same  day  before  the  local  officers.  This  being  tiie  case  then 
Barnaby's  contest  has  been  prosecuted  to  a  successful  issue  and  tiie 
contest  closed,  therefore  the  second  application  to  contest  was  concluded 
and  of  no  farther  force  and  effect. 

Subsequently,  however,  Bamaby  relinquished  his  entry  and  one 
Murphy  made  entry  of  the  land.  Watuston  now  seeks  to  have  his  ap. 
plication  for  the  land  allowed  on  the  ground  that  Barnaby  by  relin- 
quishing his  entry  admits  the  claim  of  said  Watuston. 

Although  this  question  was  not  raised  by  Watuston  in  his  specifica- 
tion of  errors  but  was  brought  to  the  attention  of  this  Department  in- 
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formally,  yet  I  deem  it  eipedient  to  pass  apon  the  matter.  When  the 
land  was  awarded  to  Barnaby  as  the  successfdl  contestant,  the  rights 
of  the  second  contestant  were  concluded.  Hyde  et  al.  v.  Eaton  et  dL 
(12  L.  D.,  157),  hence  at  the  time  Barnaby  rdinquished  his  entry  and 
Morphy  I'e-entered  the  land,  Watnston  did  not  possess  an  adverse  in- 
terest therein,  bnt  if  it  had  been  shown  that  the  relinquishment  of  the 
defendant  and  entry  of  Barnaby  was  the  result  of  collusion,  the  relin- 
quishment would  not  have  inured  to  the  benefit  of  Barnaby  and  the 
land  in  question  would  have  been  subject  to  the  rights  of  the  second 
contestant. 

It  does  not  appear,  however,  from  the  record  in  the  case  at  bar, 
tliat  any  collusion  was  had  and  as  the  whole  transaction  occurred  in 
the  local  office  and  the  relinquishment  and  other  papers  were  executed 
before  the  local  officers,  the  presumption  is  that  there  was  no 
and  Idiat  the  entry  of  Barnaby  was  legally  made. 

With  this  understanding  of  the  case  your  decision  is  affirmed* 


Davis  v.  Foreman. 

Motion  for  the  review  of  departmental  decision  rendered  February  6, 
1892, 14  L.  D.,  146,  denied  by  Secretary  Noble,  April  21, 1892. 


TIMBER  CULTTTRE  CONTSST— AFPEAL-EXTEKSION  OF  TIME. 

Hapfbt  V.  States. 

The  time  within  which  an  appeal  miut  be  taken  can  not  be  extended  by  stipnlation 
of  attorneys;  nor  have  the -local  officers  aathority  to  grant  an  extension  of  such 
period.  An  application  for  such  purpose  should  be  addressed  to  the  General 
Land  Office,  «nd  presented  before  the  time  allowed  for  appeal  has  expired. 

One  who  consents  to  delay  in  the  taking  of  an  appeal  can  not  be  heard  to  raise  the 
question  of  time,  if  the  Department,  in  the  exercise  of  its  discretion,  takes  action 
on  the  merits  of  the  case. 

Failure  to  secure  the  requisite  growth  of  trees  does  not  warrant  canceUation  of  a 
timber  culture  entry,  if  such  result  is  not  due  to  the  negligence  of  the  entry- 
man. 

An  appUoation  to  enter  oan  not  be  aUowed  during  the  pendency  of  an  appeal  from  a 
decision  holding  for  oanoeUation  the  existing  entry  of  another  for  the  land  in 
question. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  21, 1892. 

On  the  25th  of  July,  1891,  you  transmitted  to  the  Department  the 
record  in  the  above  entitled  case,  in  accordance  with  a  writ  of  certiorari, 
dated  Jnly  14, 1891, 13  L.  D.,  44,  issued  upon  the  application  of  Thomas 
£.  States. 
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From  the  record  it  appears  that  on  the  3d  of  May,  1880,  States  made 
timber  culture  entry  for  the  KE.  J  of  Sec,  2,  T.  150  If.,  E.  63  W.,  Grand 
Forks  land  district,  Korth  Dakota,  which  entry  was  contested  June  9, 
1885,  by  William  Haffey.  The  hearing  which  followed,  resulted  in  a 
decision  by  the  local  officers  on  the  29th  of  December,  1886,  in  which 
they  recommended  the  dismissal  of  the  contest.  From  that  decision 
ah  appeal  was  taken  to  your  office,  and  on  the  14th  of  February,  1887, 
you  reversed  the  decision  of  the  local  officers,  and  hdA  the  entry  of 
States  for  cancellation. 

All  parties  in  interest  were  notified  of  this  decision,  on  the  23d  of 
February,  1887,  States  and  his  attorney  being  each  notified  by  regis- 
tered letter.  At  the  time  of  receiving  notice  of  your  decision  of  Feb- 
ruary 14, 1887,  the  attorney  for  States  was  officially  engaged  at  the 
Territorial  capital,  and  he  and  the  attorney  for  Haffey  entered  into  a 
stipulation  by  which  they  agreed  to  extend  the  time  for  serving  and 
filing  an  appeal  from  your  decision  until  such  time  as  the  official  duties 
of  said  attorney  would  permit  him  to  return  to  Grand  Forks  and  per- 
fect the  same. 

No  appeal  was  therefore  filed  in  the  case  until  the  7th  of  May,  1887, 
which  was  transmitted  to  your  office  on  the  12th  of  that  month. 

Overlooking  the  fact  that  you  had  rendered  a  decision  in  the  case  on 
the  14  th  of  February,  1887,  and  that  an  appeal  therefrom  had  been 
transmitted  to  your  office  on  the  12th  of  May  of  that  year,  you  directed 
that  the  entry  be  canceled  on  the  18th  of  July,  1887.  ISo  record  to  this 
efiect  was  made  in  the  local  office,  and  when  Anna  M.  Gray  applied  to 
make  homestead  entry  for  the  land,  on  the  19th  of  February,  1891,  her 
application  was  rejected  on  account  of  the  uncanceled  timber  culture 
entry  of  States. 

From  such  decision  by  the  local  officers  she  appealed  to  your  office, 
and  in  their  letter  to  you,  transmitting  her  application  and  appeal,  the 
local  officers,  under  date  of  March  6, 1891,  gave  an  abstract  from  their 
docket,  the  last  entries  thereon  prior  to  her  application  being  a  record 
of  your  decision  of  February  14, 1887,  holding  States'  entry  for  cancel- 
lation, and  the  appeal  therefrom. 

Upon  the  receipt  of  this  letter  you  examined  the  record  in  your  office, 
and  found  that  your  decision  of  July  18, 1887,  canceling  States'  entry, 
was  inadvertently  made.  You,  therefore,  under  date  of  March  28, 1891, 
revoked  the  same,  and  reinstated  said  entry.  You  then  dismissed  the 
appeal  from  your  decision  of  February  14, 1887,  as  not  having  been 
filed  in  time,  and  allowed  States  twenty  days  within  which  to  apply  for 
a  writ  of  certiorari,  with  notice  that  if  such  application  was  not  made, 
his  entry  would  be  canceled  and  the  case  closed.  In  that  decision  you 
also  approved  the  action  of  the  local  officers  in  rejecting  the  application 
of  Miss  Gray  to  make  homestead  entry  for  the  land. 

The  application  for  certiorari  was  made  and  granted,  and  the  case  is 
accordingly  before  me  for  consideration.    Among  the  papers  which  con* 
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stitate  the  record,  is  an  appeal  by  Miss  Gray,  from  that  part  of  your 
decision  of  March  28, 1891,  in  which  you  approved  the  action  of  the 
local  officers  in  rejecting  her  homestead  application. 

The  time  within  which  appeals  must  be  taken  from  decisions  by  local 
officers,  and  from  your  decisions,  is  fixed  by  the  Boles  of  Practice  of 
the  Department.  These  rules  can  not  be  changed,  nor  the  time  for 
"^appeal  extended  by  the  stipulation  of  attorneys.  Neither  have  local 
officers  authority  to  grant  extension  of  the  time  limited  by  the  rules. 
Where  an  extension  is  necessary,  application  therefor  should  be  ad- 
dressed to  your  office,  and  be  presented  before  the  time  for  appeal 
allowed  by  the  rules  has  expired. 

Still,  the  subject  is  one  which  the  Department  may,  in  its  discretion, 
consider,  and  Haffey,  by  his  attorney,  having  consented  to  the  delay  in 
bringing  the  appeal,  is  not  in  a  position  to  now  raise  the  question  that 
it  was  not  brought  in  time. 

By  its  decision  upon  the  application  for  certiorari,  the  Department  in 
effect  gave  notice  that  the  merits  of  the  case  would  be  considered  when 
the  record  was  brought  before  it,  and  I  have  therefore  examined  the 
evidence  submitted  at  the  hearing,  upon  which  the  register  and  receiver 
united  in  a  decision  recommending  that  the  contest  be  dismissed. 

This  evidence  shows  that  the  first  five  acres  were  planted  prior  to  the 
expiration  of  the  third  year.  May  3, 1883.  The  trees  planted  failed  to 
grow,  and  the  land  was  replanted  with  trees  and  seeds  in  the  fall  of 
that  year,  and  additional  seeds  were  planted  in  the  spring  of  1884. 
That  season,  however,  was  an  exceptionally  dry  one,  and  the  trees  did 
not  prosper.  In  the  spring  of  1885,  the  entire  ten  acres  were  plowed 
and  put  in  proper  condition,  and  tree  seeds  sown  and  planted  thereon. 
Before  the  result  of  this  last  planting  was  made  known,  the  contest  was 
instituted. 

As  is  usual  in  cases  of  this  character,  the  evidence  as  to  the  condi- 
tion of  the  ground,  the  cultivation  of  the  trees,  and  the  growth  of  weeds, 
is  conflicting,  but  the  contestant  failed  to  show  by  a  preponderance  of 
the  evidence  submitted,  that  the  claimant  had  not  acted  in  good  faith, 
or  that  he  had  not  planted  and  replanted  the  land,  and  done  all  that 
could  be  reasonably  expected  to  promote  the  growth  of  trees. 

In  Kelsey  v.  Barber  (11  L.  D.,  468),  it  was  held  that  '^the  failure  of 
the  entryman  to  secure  the  requisite  growth  of  trees  does  not  call  for 
cancellation,  when  such  result  is  not  due  to  negligence  in  planting  and 
cultivation,  but  to  the  character  of  the  season,  and  seed  that  proves 
defective.'*  This  ruling  is  repeated  in  the  case  of  Friel  v.  Bartlett  (12 
L.  D.,  502) ;  Cropper  v.  Hoverson  (13  L.  D.,  90),  and  Griffin  v.  Forsyth 
(13  L.  D.,  254). 

Under  these  decisions  of  the  Department,  and  from  the  facts  in  this 
case,  I  concur  in  the  conclusion  reached  by  the  register  and  receiver, 
that  the  contest  should  be  dismissed.  The  decision  appealed  from  is 
therefore  reversed,  and  the  timber  culture  entry  of  States  wiU  remain 
Intact. 
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As  to  the  appeal  of  Aima  M.  Gray,  which  oonstitates  part  of  the  rec- 
ord before  me,  it  is  only  necessary  to  say  that  her  application  to  make 
homestead  entry  for  the  land  was  properly  rejected  by  the  local  officers^ 
and  their  action  was  properly  approved  by  yon. 

In  Patton  v.  KeUey  (11  L.  D.,  469),  it  was  held  that 

An  applicatioii  to  enter  cannot  be  allowed  during  the  pendency  of  an  appeal  to  the 
Department  from  a  decision  holding  for  cancellation  the  eziating  entry  of  another 
for  the  land  in  qneetion. 

This  is  her  case,  and  her  appeal  is  accordingly  dismissed. 


HOMESTEAI>  ENTRY— MINERAL  ULNB— RBVTXW. 

Dickinson  v,  Capen  (on  Eetiew). 

The  discovery  of  coal  on  land  embraced  within  a  homestead  entry  precludes  the  com- 
pletion of  such  entry. 

A  motion  for  review  on  the  ground  that  the  decision  is  against  the  weight  of  evi- 
dence will  not  be  granted  where  the  testimony  is  of  such  character  that  fair  minds 
might  differ  as  to  the  conclusion  to  be  drawn  i^refix>m. 

Secretary  N^oble  to  the  Commissioner  of  the  Oeneral  Land  Offloej  April 

22,  1892. 

This  is  a  motion  by  George  H.  Capen  for  "  a  review  and  recall"  of 
the  departmental  decision  dated  Kovember  2, 1891,  in  the  case  of  J.  T. 
Dickinson  v.  said  Capen,  involving  the  SB.  J  of  SB.  J  of  Sec  6,  T.  15 
N.,  E.  120  W.,  BvaDSton,  Wyoming. 

Capen  made  homestead  entry  for  said  land  Jnly  17, 1889.  On  Sep- 
tember 11,  1889,  Dickinson  filed  his  affidavit  of  protest  against  said 
entry,  alleging  that  the  land  was  valnable  for  coal,  and  on  the  23d  of 
the  same  month,  he  applied  to  enter  it  nnder  the  coal  land  laws.  There- 
npon  the  parties  were  cited  to  appear  before  the  local  officers  October 
29, 1889,  and  snbmit  testimony.  Dickinson  filed  a  motion  to  summa- 
rily cancel  Capen's  entry.  This  motion  was  denied  and  the  hearing  hadL 
From  the  evidence  adduced  the  local  officers  found  that  Dickinson  had 
failed  to  prove  that  the  land  was  more  valuable  for  coal  than  for  agri- 
culture and  that  Capen's  entry  should  remain  intact.  Dickinson  ap- 
I>ealed,  whereupon  you  reversed  said  ruling  and  held  Capen's  entry  for 
cancellation.  On  appeal  by  Capen  this  judgment  was  affirmed  by  the 
decision  that  I  am  now  asked  to  reconsider. 

In  said  decision  it  was  in  effect  held  under  the  ruling  in  the  case  of 
Mulligan  r.  Hansen  (10  L.  D.,  311),  that  the  land,  having  been  designated 
in  the  public  surveys  as  "  coal  land,''  Dickinson's  said  affidavit  of  pro- 
test off-set  Capen's  non-mineral  affidavit  and  that  in  consequence,  the 
burden  of  proving  the  land  more  valuable  for  agricultural  than  mining 
was  with  Capen. 
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The  Department  found  that  Gapen  failed  to  so  prove  the  agricnltural 
character  of  the  land^  and  also  that  the  evidence  favored  the  proposi- 
tion that  coal  conld  be  taken  from  the  land  in  pajdng  quantities. 

The  motion  is  based  upon  seven  allegations  of  error  which  set  out  in 
substance,  that  Capen  was  not  obliged  to  show  the  greater  agricultural 
value  of  the  land;  that  it  was  not  enough  for  Dickinson  to  show  that 
the  land  contained  coal^  but  that  it  must  appear  that  the  same  could  be 
worked  with  profit;  thatOapen's  improvements  (valued  at  $450),  which 
made  the  land  more  valuable  as  a  place  of  residence,  should  have  been 
considered,  and  that  said  decision  is  contrary  to  law  and  against  the 
evidence. 

In  its  said  decision  this  Department  found  that  <^  when  Gax)en  entered 
the  tract  no  coal  had  been  discovered  upon  it."  It  is  urged  that  the 
said  decision  is  in  conflict  with  that  in  the  case  of  Harnish  v.  Wallace 
(13  L.  D.,  108),  wherein  it  was  held  that  '^  to  defeat  a  pre-emption  entry 
on  the  ground  of  the  mineral  character  of  the  land,  it  must  be  shown 
that  the  mineral  was  known  to  exist  at  the  date  of  entry." 

This  contention  is  without  force.  In  the  case  of  Harnish  v.  Wallacej- 
supraj  the  entry  in  question  was  a  final  pre-emption  entry.  The  com- 
plaint alleging  inter  alia  that  forty  acres  thereof  <<  are  mineral  in  char- 
acter" was  not  made  until  almost  five  years  after  the  date  of  such 
entry. 

In  the  case  at  bar  the  entry  involved  is  an  original  homestead  entry 
and  the  affidavit  of  protest  was  filed  within  two  months  after  its  date. 
Said  entry  could  not,  of  course,  be  completed  for  land  valuable  for 
coal. 

The  existence  of  coal  on  the  land  is  not  questioned.  Moreover,  there 
is  some  evidence  to  sustain  the  finding  that  the  testimony  favored  the 
proposition  that  coal  could  be  taken  from  the  land  in  paying  quanti« 
ties.  Unless  this  finding  is  clearly  against  the  palpable  preponder- 
ance of  the  evidence  it  is  plain  that  review  can  not  be  granted.  Mary 
Campbell  (8  L.  D.,  331).  Ooncerning  the  question  just  stated^  the  tes- 
timony is  conflicting,  but  is  of  such  character  that  fair  minds  might 
differ  as  to  the  conclusion  to  be  drawn  therefrom.  Waiving,  therefore, 
the  question  as  to  whether  or  not  the  burden  of  proving  the  land  val- 
ueless for  coal  was  with  Oapen  it  follows  that  the  motion  can  not  be 
allowed  on  the  ground  that  the  decision  is  against  the  evidence.  Tyler 
V.  Emde  (13  L.  D.,  616). 

The  remaining  allegations  contained  in  the  motion  simply  j*ecite  mat- 
ters that  were  necessarily  considered  by  the  Department  in  making  its 
finding  of  fact  touching  the  character  of  the  land.  In  the  absence  of 
new  evidence,  the  matters  thus  alleged  do  not  warrant  a  review  of  the 
decision  complained  of.    Pike  v.  Atkinson  (12  L.  D.,  226). 

The  motion  is  denied. 

This  action  renders  it  unnecessary  for  me  to  discuss  Dickinson's 
motion  to  dismiss,  filed  pending  the  said  motion  for  review* 
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PRACTICE-K^OTICB  OP  DECISION— APPEAL. 

OOOPEB  V.  ABANT. 

Where  notice  of  a  decision  is  served  both  on  tlie  attorney  of  record,  and  tiie  party 
he  represents,  the  time  within  which  an  appeal  mnst  be  taken  runs  £rom  the 
date  of  the  service  first  made. 

First  Assistcmt  Secretary  Ohtmdler  to  the  Oommisrianer  of  the  General 

Lcmd  Officej  April  26^  1892. 

On  October  11, 1887,  William  F.  Arant  made  homestead  entry  Sfo. 
889  for  the  W.  J  of  the  K  E.  J  and  the  W.  J  of  the  8.  E.  J  of  Sec.  8,  T. 
39  S.,  E.  10  E.,  Lakeview,  Oregon. 

He  made  commutation  proof  thereon  on  October  15, 1888,  and  on  the 
same  day  James  E.  Cooper  filed  a  protest  against  the  approval  thereol 
A  trial  was  had  on  April  17, 1889,  and  on  September  18, 1889,  the  reg- 
ister and  receiver  found  in  favor  of  protestant  Cooper;  an  appeal  was 
taken  by  claimant  to  you  and  on  November  7, 1891,  you  affirmed  the 
finding  of  the  local  land  officers  and  held  Arant's  entry  for  cancella- 
tion. 

He  filed  an  appeal  in  your  office  from  said  judgment  on  January  19^ 
1892,  and  on  March  23, 1892,  attorneys  for  Cooper  filed,  in  your  offices 
motion  to  reject  said  appeal  because  not  taken  in  time,  alleging  among 
other  things,  that 

The  decision  m  this  case  was  made  hy  letter  ''  H,"  dated  Kovember  7>  1891.  Notice 
was  given  by  letter  '^  H ''  of  the  same  date  to  Mr.  William  B.  Mathews  of  this  city, 
as  attorney  for  the  defendant,  Arant.  Allowing  one  day  for  transmission  of  this 
notice  (Rule  97)  the  time  for  appeal  expired  on  January  1, 1892. 

You  did  not  reject  the  appeal  but  transmitted  it  to  this  Department. 

The  attorneys  for  Oooper  have  now  renewed  the  motion  to  i^iamii^ 
the  appeal 

The  record  transmitted  by  you  on  the  appeal  of  Arant  from  your 
judgment  shows  that  notice  of  your  decision  was  served  on  Arant  by 
registered  mail  on  JSTovember  19, 1891,  and  the  appeal  is  shown  to  have 
been  filed  by  him  on  January  19, 1892,  Allowing  the  sixty  days  pre- 
scribed by  Rule  86  of  the  Eules  of  Practice  within  which  an  appeal 
may  be  filed  from  your  judgment  and  the  additional  ten  days  allowed 
by  Eule  87,  the  appeal  was  taken  in  time,  but  on  inquiry  at  your  office 
it  has  been  ascertained  that  a  notice  of  your  judgment  was  given  to 
William  B.  Mathews  of  this  city,  the  attorney  of  record  representing 
Arant  by  letter  of  your  office,  dated  November  7, 1891,  and  you  have 
since  furnished  a  copy  of  this  letter,  which  has  been  added  to  l^e  record 
where  it  properly  belongs.  Why  it  was  not  with  the  other  part  of  the 
record  has  not  been  explained.  Mathews  received  this  letter,  as  is 
shown  by  his  written  acknowledgment  on  November  8, 1891,  and  as 
the  appeal  was  not  filed  until  January  19, 1892,  it  was  not  filed  within 
the  sixty  days  allowed  for  such  filing  when  service  of  notice  \&  had  on 
counsel  residing  in  this  city. 
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In  this  case  notice  was  seryed  on  local  counsel  on  JSToyember  8^  1891, 
and  on  claimant  in  person  on  November  19, 1891.  Under  the  decision 
in  the  case  of  Peterson  v.  Fort  (11  L.  D.  439)  the  time  in  which  an 
appeal  may  be  taken  runs  from  the  date  of  the  first  service;  following 
this  rule  the  motion  to  dismiss  this  case  must  be  allowed. 

The  appeal  is  accordingly  dismissed. 


TIMBEB    CT7LTUBB   ENTBT— PENBIM'O    CONTEST— COMPLIANCB   TTITH 

LAMT. 

SIMMS  ET  AL  V.  BUSSE. 

A  timber  cnltnie  entryman  who  is  irregalarly  allowed  to  enter  land  inYolved  in  a 
pending  contesti  is  required  to  comply  with  the  law  during  thependency  of  snch 
contest. 

The  case  of  Jones  «.  Kennett,  6  L.  I>.,  688,  oyerroled. 

First  AasisUmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  26 j  1892. 

On  2?^ovember  4, 1881,  Theodore  B.  Vestry  made  timber  cnltnre  entry 
No.  6969  for  the  N.  E.J  of  Sec.  18,  T.  107  K,  E.  62  W.,  Mitchell,  South 
Dakota. 

On  Koyember*6, 1883,  Edmund  L.  Davis  filed  a  contest  against  said 
entry,  charging  that  it  was  made  for  speculative  purposes.  The  regis- 
ter and  receiver  dismissed  the  contest  because  of  the  insufficiency  of  the 
affidavit  of  contest.  An  appeal  was  taken  to  you  and  after  considering 
the  appeal  you  affirmed  the  action  of  the  local  land  officers  and  dismissed 
the  contest. 

An  appeal  was  then  taken  from  your  judgment  to  this  Department 
and  in  January  1886,  your  judgment  was  modified  and  Davis  was  al- 
lowed to  amend  his  contest  affidavit,  this  he  did,  on  March  26, 1886, 
alleging  bad  faith  on  the  part  of  Vestry.  Another  hearing  was  had  and 
the  case  was  finally  disposed  of  on  March  17, 1890,  by  failure  of  Davis 
to  appeal  from  your  decision  of  July  18, 1889,  adverse  to  him. 

On  February  25, 1884,  while  Davis'  contest  was  still  pending.  Vestry's 
entry  was  canceled  on  relinquishment  and  notwithstanding  the  pending 
contest  W.  H.  Busse  waa  allowed  to  make  timber  culture  entry  Ko. 
11,826  for  the  tract  in  question. 

On  December  6, 1887,  Ansel  L.  Sims  initiated  a  contest  against  said 
entry,  aQeging  that  Busse  had  not  complied  with  the  law  in  that  he  had 
failed  to  plant  trees,  seeds  or  cuttings  on  said  tract  during  the  third 
year  after  making  said  entry  and  that  said  tract  was  then  entirely  des- 
titute of  trees,  seeds  or  cuttings.  On  December  10, 1888,  Minnie  L. 
Burdick  also  initiated  a  contest  against  said  entry. 

On  August  26, 1889,  Ansel  L.  Sims  filed  an  amended  contest  in  lieu  of 
the  original  contest  filed  by  him  in  1887* 
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Kotice  was  issued  on  the  contest  of  Bnrdick  and  December  10, 1887, 
set  for  hearing  on  that  day ;  both  Burdick  and  Sims  appeared  and  Sima 
protested  against  the  hearing,  claiming  a  preference  right  to  eontestthe 
entry.  Tbe  10th  day  of  February  1890,  was  designated  by  the  local  land 
officers  to  hear  evidence  as  to  which  was  entitled  to  contest  the  entry, 
the  trial  was  had  and  after  considering  the  case  the  register  and  receiver 
awarded  the  preference  right  to  Sims.  His  original  contest  papers 
could  not  then  be  found,  but  since  then  they  have  been  discovered  in 
the  local  office  and  transmitted  to  this  Department. 

Evidence  was  introduced  by  both  Sims  and  Burdick  showing  conclu- 
sively that  Busse  had  made  no  attempt  to  comply  with  the  timber  cul- 
ture law  since  his  entry  was  made. 

Busse  made  a  motion  before  the  register  and  receiver  to  dismiss  the 
contest  of  both  Sims  and  Burdick  and  appealed  to  you  from  their  order, 
rejecting  said  motion. 

Burdick  appealed  to  you  from  the  finding  of  the  register  and  receiver 
awarding  Ansel  L.  Sims  the  prior  right  to  contest  the  entry  of  Busse 
and  on  August  2, 1890,  the  local  land  officers  transmitted  to  you  the 
contest  record  of  Sims  v.  Busse  and  the  appeal  of  Busse  from  their 
decision,  recommending  his  entry  for  cancellation. 

On  December  10, 1890,  you  considered  these  various  appeals  and  held 
that  the  motion  of  Busse  to  have  the  contests  of  Sims  and  Burdick  dis- 
missed should  be  sustained,  you  accordingly  sustained  the  motion  and 
dismissed  said  contests,  stating  that 

I  am  of  the  opiuion  that  the  timber  culture  entry  of  Basse  No.  11^826  made  Febni- 
ary  25, 1884,  for  the  said  land  was  not  open  to  contest  for  any  failure  to  comply  with 
the  law,  until  sometime  subsequent  to  March  17, 1890,  when  there  was  a  determina- 
tion  of  the  contest  of  Davis  v.  Vestry. 

Sims  and  Burdick  have  appealed  from  your  judgment  to  this  Depart- 
ment. 

It  is  stoutly  maintained  by  counsel  for  Busse  that  your  judgment  is 
correct  because  while  the  contest  of  Davis  against  the  entry  of  Yestry 
was  pending,  Busse,  who  had  purchased  the  relinquishment  of  Vestry 
and  made  an  entry  on  the  tract,  was  not  bound  to  perform  any  labor 
on  the  land  or  to  comply  with  the  timber-culture  laws.  As  a  reason 
for  this  contention  it  is  asserted  that  to  require  him  to  expend  money 
and  labor  on  the  tract  without  having  any  assurance  that  he  would 
ultimately  get  the  land,  would  be  a  great  hardship. 

I  do  not  think  your  judgment  is  correct.  The  allowance  of  Busse's 
entry  during  the  pendency  of  the  contest  of  Davis  was  in  violation  of 
the  rules  of  the  Department,  but  having  been  allowed  and  he  given 
whatever  benefits  it  conferred  (and  it  did  confer  the  right  of  possession) 
he  should  be  held  to  have  also  assumed  all  the  obligations  incident  to 
said  entry;  one  of  these  obligations  is  that  he  should  comply  with  the 
law  the  same  as  other  entrymen  under  the  timber  culture  law. 

It  is  held  by  the  Department  that  during  the  pendency  of  a  timber 
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cnltore  contest,  the  entryman  is  not  excused  from  complying  with  the 
law,  but  it  is  said  in  this  case  that  no  contest  was  pending  against  this 
entry  prior  to  the  initiation  of  the  present  one  and  that  therefore  the 
rule  above  referred  to  is  not  applicable.  This  contention  is  untenable, 
of  course,  if  ho  contest  was  pending  an  entryman  is  required  to  com- 
ply with  the  law.  In  any  event,  Busse  having  been  allowed,  at  his 
own  instance  and  upon  his  own  application  to  make  an  entry  must  be 
held  bound  to  comply  with  the  law.  The  application  of  Sims  to  con- 
test having  been  received  first  must  be  held  to  have  conferred  upon 
him  the  preference  right  to  contest  The  application  of  Burdick  to  con- 
test  said  entry  is  denied,  the  contest  of  Sims  held  to  be  prior  and  as 
the  evidence  introduced  by  him  shows  that  Busse  has  not  complied 
with  the  timber  culture  law  his  entry  must  be  and  is  hereby  canceled 
and  Sims  allowed  the  preference  right  to  make  an  entry  on  the  tract. 

The  case  of  Jones  v.  Kennett  (6  L.  D.,  688),  decided  May  17, 1888,  is 
hereby  overruled,  in  so  far  as  it  is  conflict  with  this  decision. 

Your  judgment  is  accordingly  reversed. 


PKE-BMFTION  XNTBT-CONFIBMATION— SETTLEMENT. 

Fox  V.  CxmianaB, 

An  adTerse  claim  originating  prior  to  final  entry  defeats  confirmation  under  the  body 
of  eeotion  7,  act  of  March  8, 1891. 

An  erroneous  aUegation  in  a  pre-emption  declaratory  statement  as  to  the  date  of  set- 
tlement, does  not  preclude  the  pre-emptor  firom  showing  the  actual  date  thereof 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  27^  1892. 

I  have  considered  the  case  of  Henry  Fox  v.  William  D.  Oummings, 
involving  pre-emption  entry  made  by  the  latter  November  17, 1886,  for 
the  SE.  i  of  the  NE.  1,  the  E.  i  of  the  BE.  ^  and  the  S  W.  I  of  the  BE. 
4  of  section  12,  T.  2  K.,  B.  68  W.,  Denver  land  district,  Colorado. 

Fox  made  homestead  entry  of  the  tract  August  28, 1886. 

One  William  F.  Lewis,  claiming  to  be  a  mortgagee  of  the  entryman 
Cummings,  has  filed  a  protest  against  the  cancellation  of  the  entry, 
setting  forth  that  he  is  the  present  owner  of  the  land,  having  foreclosed 
a  mortgage  thereon;  and  that,  should  the  entry  be  canceled,  it  would 
involve  a  loss  to  him  of  $2,500. 

The  entry  can  not  be  confirmed  under  section  7  of  the  act  of  March 
8, 1891 ;  because  the  adverse  claim  of  Fox  (whether  or  not  it  shall  be 
held  to  be  a  valid  adverse  claim)  originated  prior  to  Oummings'  final 
entry,  and  is  therefore  expressly  excluded  by  the  terms  of  said  section 
(26  Stat.,  1095). 

Final  proof  was  made  (before  the  local  officers)  liTovember  15,  and 
final  certificate  issued  November  17, 1886.  Fox  and  his  attorney  were 
present  and  cross-examined  the  entryman  and  his  witnesses. 
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From  the  proof  it  appears  that  Gammings  settled  on  the  tract  on 
February  18, 1884;  that  he  soon  afterward  built  a  small  frame  honse^ 
eight  by  sixteen  feet,  in  which  he  and  his  feunily  resided  for  a  while; 
that  he  afterward  erected  a  brick  house,  measuring  sixteen  by  thirty 
feet,  a  story  and  a  half  high,  with  two  rooms  below  and  two  above; 
with  two  outside  doors,  six  inside  doors,  eight  windows,  matched  floor- 
ing  throughout,  and  a  shingle  roof;  contract  price  9940;  the  small 
house  in  which  he  first  lived  is  now  used  for  a  coal-house;  that  he  also 
built'a  frame  barn,  sixteen  by  thirty-six  feet;  a  granary  sixteen  by 
twenty  feet;  that  he  put  up  a  wire  fence  (partly  of  two  wires  and  partly 
of  three)  around  the  entire  tract;  that  he  broke  eight  or  ten  acres,  and 
has  since  cultivated  the  same,  but  that  the  principal  use  he  has  made  of 
the  larm  has  been  for  grazing  purposes.  In  regard  to  residence  he 
testifies  that '^ for  the  first  two  years  he  was  not  gone  at  all";  since 
then  he  has  worked  elsewhere  ^'off  and  on";  that  he  and  his  family 
were  on  the  claim  all  the  winter  preceding  his  making  proof;  that  for 
the  six  months  preceding  final  proof  he  had  been  absent,  working  (prin- 
cipally for  his  father)  probably  about  four  months ;  that  his  &mily  were 
a  part  of  the  time  with  him  at  his  father's  and  a  part  of  the  time  on  the 
claim  even  when  he  was  absent;  that  during  the  absences  of  the  family 
the  house  was  locked,  and  the  furniture  left  in  it — consisting  of  bed- 
stead and  bedclothes,  stove,  table,  five  or  six  chairs,  safe,  dishes,  etc 

It  is  clear  that  no  failure  to  comply  with  the  law  as  to  residence^ 
cultivation,  or  improvements  is  shown  that  would  justify  a  cancellation 
of  the  entry. 

The  ground  ux)on  which  you  held  the  entry  for  cancellation  is,  that 
in  his  pre-emption  declaratory  statement,  filed  March  4, 1884,  Oummings 
alleged  settlement  on  February  18, 1883 — a  year  and  two  weeks  pre- 
viously. Calculating  from  that  date,  you  find  that  filing  expired  No- 
vember 18, 1885;  and  that  his  final  proof  of  November  15, 1886,  made 
nearly  a  year  afterward,  could  not  be  accepted,  in  view  of  the  homestead 
entry  of  said  Fox,  made  August  28, 1886. 

The  attendant  circumstances  strongly  indicate  that  the  date  of  Feb- 
ruary 18,  <<  1883,"  ux>dn  which  settlement  is  alleged  in  the  pre-emption 
declaratory  statement,  is  a  clerical  error  fbr  February  18, 1884.  It  seems 
much  more  probable  tbat  a  person  would  file  his  declaratory  statement 
within  a  fortnight  after  settlement  than  that  he  would  violate  the  law 
and  risk  the  loss  of  his  claim  by  postponing  such  filing  for  a  year  and  a 
fortnight  thereafter.  It  seems  more  probable  that  he  would  make  his 
final  proof  two  days  before  the  time  prescribed  by  law,  than  that  he 
would  risk  the  loss  of  his  finely  improved  claim  by  postponing  it  until 
a  year  (lacking  two  days)  after  the  expiration  of  that  period.  It  is  not 
necessary,  however,  to  enter  into  any  careful  investigation  to  determine 
the  origin  of  the  error  in  the  date  of  settlement,  as  found  in  the  declar- 
atory statement,  in  case  it  is  clearly  shown  to  be  an  error. 

In  his  final  proof,  the  entryman  states  that  he  first  made  settlement 
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on  <^  February  18^  1884."  Both  Ms  witnesses  testify  that  he  made  set- 
tlement in  the  "  spring  of  1884J^ 

la  the  case  of  Tipp  v.  Thomas  (3  L.  D.,  102)  the  Department  held  that 
the  law  gives  the  entryman  a  right  to  the  land  from  the  date  of  his  set- 
tlement, if  duly  exercised;  and  this  right  is  not  to  be  defeated  by  a  dis- 
crepant allegation  he  may  have  made,  when  he  can  show  that  it  was 
made  by  mistake."  See  also  the  case  of  Zinkand  v.  Brown  (3  L.  D. 
380);  Northern  Pacific  B.  B.  v.  Stuart  (11  L.  D.,143);  same  t^.  Sales,  (12 
L.  D.,  209). 

In  the  cases  above  cited  the  date  as  proved  is  earlier  than  that  set 
forth  in  the  declaratory  statement;  but  the  principle  applies  equally  to 
the  case  at  bar,  wherein  it  is  shown  by  sworn  testimony  (and  not  denied 
by  the  protestant,)  that  the  settlement  was  actually  made  at  a  date 
later  than  that  alleged  in  the  declaratory  statement. 

Acjcepting  it  as  a  &ct  that  the  pre-emption  claimant  settled  on  the 
land  February  18, 1884,  the  time  prescribed  by  law  had  not  expired 
when  he  made  final  proof^  November  15, 1886. 

The  homestead  entry  of  Fox,  made  while  Gummings  was  residing 
upon  and  occupying  the  tract,  and  prior  to  the  expiration  of  the  period 
prescribed  by  law  within  which  final  proof  must  be  made,  conferred 
upon  him  no  rights  as  against  the  pre-emption  claimant. 

Your  decision  is  reversed.  Patent  will  issue  xvpon  Gununings'  final 
proof,  and  Fox's  homestead  entry  will  be  canceled. 


APPLICATION  FOR  SUBVET— ISLABTD. 

L.  F.  Scott. 

An  island  formed  in  a  river,  after  the  soryey  and  disposition  of  the  adjoining  shore 
lands,  does  not  belong  to  the  United  States,  and  the  Department,  therefore,  has 
no  Jurisdiction  to  direct  its  snryey. 

AeHng  Beoretary  Ohandler  to  the  Commissioner  of  the  Oeneral  Lo/nd 

Office^  ApnlJd7y  1892. 

I  am  in  receipt  of  your  letter  of  September  28, 1891,  transmitting  the 
application  of  L.  F.  Scott,  of  Howard  county,  Missouri,  for  the  survey 
of  an  island,  described  as  being  in  the  Missouri  river,  "  opposite  sec- 
tions 10, 14,  and  15,  township  62  N.,  R.  19  W.,  Saline  Co.,  and  opposite 
sections  17  and  18,  T.  62  K,  E.  18  W.,  in  Chariton  Co.,  Missouri.'^ 

It  is  shown  that  the  island  contains  about  three  hundred  acres  of 
land  3  that  the  width  of  the  channel  on  either  side,  between  the  island 
and  the  main  shore,  is  one  thousand  feet,  and  the  depth  thereof  at  ordi- 
nary stages  of  water  is  about  ten  feet;  that  the  island  is  about  three 
feet  above  high  water  mark  not  subject  to  overflow,  and  the  land  fit  for 
agricultural  purposes.    No  improvements  are  on  the  island. 

■N'otice  of  the  applicant's  intention  to  apply  for  the  survey  appears  to 
have  been  served  upon  the  owners  of  all  the  adjoining  lands  upon 
opposite  sides  of  the  river,  and  also  upon  the  Attorney  General  of  the 
14661— VOL.  14 ^28 
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State  of  Missouri^  as  evidenced  by  his  acknowledgment  thereof  on  Au- 
gust 26,  1891. 

No  protest  appears  to  have  been  filed  against  the  application,  either 
by  the  State,  or  by  other  persons,  and  you  recommend  that  the  appli- 
cation be  allowed  and  the  survey  ordered. 

The  survey  applied  for  can  only  be  ordered  when  it  clearly  appears 
that  the  island  belongs  to  the  United  States;  otherwise  the  Department 
has  no  jurisdiction  and  therefore  no  power  to  direct  the  survey. 

The  photolithographic  copies  of  the  official  plats  of  the  townships  52 
north,  ranges  18  and  19  west,  Missouri,  transmitted  with  your  letter, 
indicate  no  island  in  the  Missouri  river  in  the  location  represented  on 
the  diagram  submitted  with  the  application. 

The  survey  of  the  two  townships  was  made  in  the  year  1820,  and  the 
same  was  approved  by  the  surveyor-general  August  9, 1843. 

South  of  Sec.  17,  T.  52  N.,  B.  18  W.,  is  an  island,  called  « Island  No. 
24,^  which  by  the  survey  of  1820  contained  57.81  acres,  and,  in  a  letter 
of  June  28, 1891,  B.  B.  Oaples,  attorney  for  applicant,  says: 

There  is  now  no  island  at  the  point  indicated  for  Island  24.  What  was  an  island 
when  the  survey  was  made  is  now  a  part  of  the  main  land — the  slongh  having  fiUed 
up  many  years  since.  The  island  we  desire  surveyed  is  a  later  formation,  and  is 
about  half  a  mile  from  the  old  island  24,  at  the  nearest  point.  The  main  channel  of 
the  Missouri  river  passes  between  the  two  bodies  of  laud.  They  were  never  con- 
nected. 

It  appears  from  the  above  statement  that  the  island  applied  to  be 
surveyed  is  of  late  formation.  It  is  represented  as  being  nearly  eqm- 
distant  from  the  opposite  shores  of  the  river,  which  is  about  ten  feet 
deep  on  each  side  of  the  island. 

This  island  having  formed  since  the  survey  and  disposition  of  the 
adjoining  shore  lands,  does  not  belong  to  the  United  States,  and  there* 
fore  this  Department  has  no  jurisdiction  to  direct  its  survey.  Hardin 
V.  Jordan,  140  U.  S.,  371;  John  P.  Hoel,  13  L.  D.,  588. 

Your  recommendation  that  the  island  be  surveyed  is  therefore  disap- 
proved. 

TIMBER  CULTURE  ENTRT-FINAIi  PROOF-ACT  OP  MARCH  8,  1891. 

Samuel  C.  Donaldson. 

The  act  of  March  3,  1891,  does  not  relieve  a  timber  culture  entryman  fVom  cultivat- 
ing the  quantity  and  character  of  trees  specified  in  the  act  of  1878,  nor  repeal 
the  provision  in  said  act  that  requires  at  least  six  hundred  and  seventy-live  living 
and  thrifty  trees  to  each  acre  at  the  time  final  proof  is  submitted. 

First  Assistaiit  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  28j  1892. 

Samuel  C.  Donaldson  has  appealed  from  your  decision  of  April  1, 1891, 
rejecting  his  final  proof  upon  timber-culture  entry  No.  512,  made  Jan- 
uary 9, 1882,  for  the  W.  J  of  XW.  J  and  the  W,  J  of  SW.  i,  Sec.  2,  T.  3 
B.;  B.  26  E.,  The  Dalles  land  office,  Oregon. 
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Tour  decision  affirms  tliat  of  the  register  and  receiver. 

Claimant's  testimony  in  his  final  proof^  made  March  21, 1890,  shows 
that  he  broke  ten  acres  in  April  of  the  first  year ;  thirty  acres  in  March 
and  April  of  the  second  year,  and  sixty  acres  in  March  and  April  of  the 
third  year;  that  in  April  of  the  second  year  (1883)  he  planted  five  acres 
to  lombardy  poplar  cuttings  and  box-elder  seeds,  measuring  the  ground 
with  a  tape  line;  that  in  the  third  year  (1884)  he  planted  five  additional 
acres  to  box-elder  poplars  and  walnuts — ^again  measuring  the  land ;  that 
the  ground  was  well  plowed,  harrowed,  and  cultivated,  and  he  raised 
thereon  fine  crops  of  wheat.  He  says  ^^  some  trees  died  out  in  dry  sum- 
mers and  was  filled  up  by  replanting  and  are  now  growing;"  that  he 
had  planted  eleven  acres  in  trees,  and  they  were  all  in  a  healthy  condi- 
tion; that  he  had  planted  over  27,000  seeds  and  cuttings  on  the  tract, 
and  that  on  day  proof  was  made  there  were,  by  actual  count,  750  trees 
to  the  acre. 

One  of  the  proof  witnesses  (Swoggant),  substantially,  corroborated 
claimant's  testimony,  as  to  the  planting  and  cultivation  of  the  cuttings 
and  seeds,  but  had  no  personal  knowledge  as  to  the  number  of  growing 
trees  at  date  of  proof. 

Witness,  Charles  E.  Fell,  keeper  of  a  nursery,  testified  that  he  had 
no  personal  knowledge  of  the  breaking  done  the  second  and  third  years; 
but  swears  that  the  land  was  well  prepared  and  planted;  that  claimant 
lost  by  the  drouth  quite  a  number  of  trees  in  1886  and  1887,  and  during 
those  years  16,000  trees  were  planted  (presumably  in  the  missing  places) ; 
that,  in  1889,  5,000  additional  trees  were  planted,  and  in  1890  1,000 
more;  that  on  the  day  proof  was  made  there  were  750  trees  growing  on 
each  acre,  all  in  good  cultivation  ^<  at  present  in  character  from  the  size 
of  a  lead  pencil  up  to  three  inches,"  height  from  one  foot  to  twelve  feet; 
that  the  planting  and  cultivation  had  been  throughly  done.  Witness, 
Krow,  knew  nothing  of  the  breaking,  cultivation,  or  replanting,  but 
swears  eleven  acres  were  planted  to  trees,  and  corroborated  the  other 
witnesses  as  to  the  number  growing  at  date  of  proof  and  the  size  of  the 
trees. 

You  rejected  the  proof,  because 

There  is  nothing  to  show  that  a  sufficient  number  of  the  trees  are  of  a  sise  and  age 
to  indicate  that  they  have  been  cultivated  the  proper  length  of  time. 

It  will  be  seen  that  final  proof  was  submitted  but  little  over  eight 
years  from  date  of  entry.  Five  thousand  trees  were  planted  in  1889, 
and  one  thousand  in  1890.  The  last  thousand  were  evidently  planted 
just  before  proof  was  offered. 

While  the  act  of  March  3, 1891  (26  Stat.,  1095),  changed  the  depart- 
mental construction  then  in  force  as  to  the  period  of  cultivation  and  as 
to  what  shall  be  deemed  acts  of  cultivation,  it  does  not  relieve  the 
claimant  from  cultivating  "the  quantity  and  character '^  of  trees  men- 
tioned in  the  timber-culture  act  of  1878,  or  repeal  the  provision  which 
requires  at  least  "  675  living  and  thrifby  trees  to  each  acre"  to  be  grow- 
ing at  the  time  final  proof  is  submitted. 
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If  in  1890  it  was  needftil  to  plant  one  thousand  trees  to  All  up  miss- 
ing places,  occasioned  by  dry  weather,  it  can  not  be  said  that  such  trees 
in  March  of  that  year  were  ^Hhrifby.^ 

While  the  proof  shows  that  claimant  has  used  diligence  in  his  efforts 
to  grow  trees,  yet  unfavorable  seasons  have  prevented  such  growth, 
and  the  provisions  in  the  act  of  1878,  giving  five  years  additional  time, 
were  enacted  to  meet  just  such  contingencies  as  have  happened  in  this 
case. 

I  think  the  proof  fails  to  show  such  a  number  of  "  living  thrifty'^ 
trees  as  justifies  its  aooeptance.  He  still  has  about  five  years  from 
date  of  proof  to  show  full  compliance  with  law. 

The  judgmeut  appealed  from  is  accordingly  affirmed. 


TIMBER  liAND— APPIilCATION— PRBLIMTNART  AFFEDAVXT. 

GBACE  V.  Oaspenteb. 

The  prior  personal  inspection  of  laud  required  of  an  applicant  nnder  the  act  of  Jnne 
3;  1878,  does  not  necessarily  require  said  applicant  to  actually  pass  oyer  the  land 
in  question. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  29^  1892, 

I  have  considered  the  appeal  of  A.  O.  Carpenter  from  your  decision 
of  August  23, 1890,  awarding  to  Frank  P.  Grace  the  S.  i  of  SW.  ^,  Seo- 
14,  and  E.  ^  of  NW.  \^  See.  23,  T.  16  N.,  B.  15  W.,  San  Franciseo  laud 
district,  California. 

It  appears  that  Grace  and  Carpenter  filed  applications  on  the  same 
day  (March  1, 1888,)  to  enter  the  above  described  tracts  under  the  tim- 
ber law,  filing  therewith  the  usual  sworn  statement  as  to  the  chara<*ter 
of  the  land,  etc.  In  point  of  time  the  application  of  Grace  was  received 
some  two  or  three  hours  before  that  of  Carpenter  and  both  parties  gave 
notice  of  intention  to  submit  proof  in  support  of  their  claims  before  the 
local  officers. 

May  23, 1888,  the  day  set  for  the  hearing  to  decide  which  applicant 
had  the  better  right,  Grace  and  Carpenter  both  appeared  with  counsel 
and  witnesses  and  the  testimony  submitted  was  taken.  The  local  offi- 
cers decided  in  favor  of  the  contestant;  thereupon  the  defendant  ap- 
pealed and  you  sustained  the  decision  below. 

Defendant  again  appealed,  alleging  in  substance,  that  Grace  did  not 
make  personal  examination  of  the  land  as  required  and  therefore  he 
was  not  competent  to  make  said  timber  application. 

The  fact  that  the  land  in  question  is  uninhabited;  that  it  contains  no 
mining,  or  other  improvements,  or  known  minerals,  and  that  the  tracts 
are  timber  land  chiefly  valuable  as  such  and  unfit  for  agricultural  pur- 
posesy  is  satisfactorily  established  and  is  also  conceded  by  both  parties 
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to  this  contest  J  therefore  the  only  question  in  this  case  is^  whether 
Grace  did  make  such  an  examination  of  the  land  contemplated  by  the 
timber  law  as  woaM  entitle  him  to  the  prior  right  of  purchase. 

The  testimony  adduced  in  this  case  shows  that  Grace  was  a  conductor 
on  a  railroad  in  Oalifornia,  and  desiring  togpurchase  some  government 
tiinber  land,  made  arrangements  with  W.  H.  Snell,  land  agent,  to  select 
him  a  tract. 

About  February  25, 1888,  he  wrote  Grace  that  he  had  found  a  timber 
tract  such  as  would  probably  suit  him,  and  set  a  day  that  he  would 
go  with  him  and  examine  the  land. 

In  accordance  with  this  understanding,  Grace  made  arrangements  to 
leave  his  employment  for  a  few  days  and  on  February  27, 1888,  met 
Snell  and  five  other  parties  seeking  government  laud,  at  XTkiah,  the 
county  seat  of  Mendocino  county,  California. 

The  agent  gave  Grace  a  township  plat,  showing  the  above  described 
tracts  marked  thereon,  as  the  land  selected  for  him,  and  the  morning 
after  his  arrival  at  Ukiah,  Snell  being  unable  to  act  as  guide  to  the 
party,  himself,  sent  Oharles  Smith,  county  assessor,  and  a  Mr.  Mont- 
gomery to  show  the  parties  the  different  selections  of  government  land. 

It  further  appears  that  when  the  party  started  from  Ukiah,  Oarpen- 
ter,  the  defendant,  also  joined  l^m  with  the  understanding  that  as  he 
came  in  last,  the  others  were  to  have  the  right  to  make  their  selections 
first.  After  a  ride  on  horseback  of  about  twenty  miles,  the  whole  party- 
remained  over  night  at  the  house  of  Eobert  W.  Kellen,  one  of  the  wit- 
nesses in  this  case,  and  in  the  morning,  as  the  lands  to  be  inspected 
were  located  iu  different  directions  within  a  radius  of  a  few  mUes,  the 
party  divided,  Montgomery,  one  of  the  guides,  taking  with  him  Grace, 
Shattuck,  Hughs,  and  Davidson;  and  Assessor  Smith  taking  the  bal- 
ance of  the  party,  including  the  defendant.  Grace  testifies  that  soon 
after  starting  out  he  asked  Montgomery  if  they  were  not  going  to  see 
all  the  selections,  psurticularly  the  one  selected  for  him  by  Snell;  to 
which  he  replied  <^he  did  not  think  we  could  go  over  all  of  them  in  one 
day,  but  that  we  would  in  a  short  time  be  near  enough  to  see  it  all  and 
that  was  all  that  was  necessary  to  file;"  that  after  going  some  two 
mUes  Montgomery  pointed  out  the  land  on  the  opposite  side  of  the 
river,  plainly  seen  and  covered  with  timber.  A  little  farther  on  they 
reached  another  high  point  where  they  could  see  for  miles  around. 
Here  Montgomery  again  pointed  out  the  land,  and  on  returning,  after 
inspection  of  the  other  tracts,  they  again  passed  in  sight  of  the  land 
in  question. 

On  I'caching  Eellen's  after  the  inspection,  they  found  the  other  party 
there,  and  Assessor  Smith  corroborated  Montgomery's  statement  that 
Grace  had  examined  the  land  sufficiently  to  make  his  filing  and  there- 
fore it  was  not  necessary  tbr  him  to  go  upon  the  land. 

Grace  ftirther  testifies  that  after  their  return  to  Ukiah,  he  learned 
that  the  parties  prox>osed  drawing  lots  for  the  different  tracts  exam- 
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ined;  that  he  declined  to  enter  into  such  an  arrangement,  as  he  had 
already  selected  the  land  now  in  controyersy.  Soon  afterwards  he  was 
informed  that  one  Gibson  had  drawn  his  daim  and  subsequently  it 
transpired  that  Gibson  and  Carpenter  before  presenting  their  apphca- 
tioiis  at  the  local  office,  exchanged  claims  and  in  this  manner  Carpen- 
ter became  applicant  for  the  same  land  Grace  had  applied  for. 

After  making  application  Grace  with  a  view  of  confirming  his  state- 
ment as  to  the  character  of  the  land  again  visited  that  section  accom- 
panied by  Snell  and  Smith  and  made  a  thorough  examination  of  the 
tracts.  He  found  that  not  only  had  the  agent  correctly  represented 
the  land,  but  that  his  former  observations  in  relation  to  the  land, 
although  at  a  distance  therefrom,  were  m  every  particular  correct 

Montgomery's  testimony  in  the  main  corroborates  that  of  Grace;  he 
admits  pointing  out  the  land  as  indicated  and  that  Grace  showed  him 
the  plat  given  him  by  Snell  with  the  land  marked  thereon,  sJso  that  he 
instructed  him  that  seeing  and  examining  the  land  in  the  manner  indi- 
cated was  sufficient  to  make  a  filing. 

The  testimony  of  Kellen  shows  that  he  has  lived  in  the  vicinity  of  the 
land  for  fourteen  years;  that  he  is  well  acquainted  with  the  country 
and  can  point  out  the  land  in  question  from  the  places  Grace  saw  it; 
that  ^^he  (Grace)  seemed  anxious  to  be  in  the  right"  and  secure  this 
particular  land  and  that  he  heard  Assessor  Smith  tell  Grace  at  his 
house  after  the  inspection,  that  the  examination  made  was  all  that  was 

necessary. 

Shattuck's  testimony  shows  that  he  heard  Grace  ask  where  his  land 
was  and  that  Montgomery  took  him  out  on  a  high  bluff  overlooking 
the  land  and  pointed  out  the  tract  marked  out  for  him  by  Snell,  and 
when  asked  by  Grace  if  he  was  certain,  answered  ^^yes,"  pointing  out  a 
well-known  claim  in  the  vicinity  of  the  land  as  establishing  the  correct- 
ness of  the  designation. 

The  act  of  June  3, 1878  (20  Stat,  89),  for  the  sale  of  timber  and  stone 
lands,  provides  that  applicants  to  purchase  such  lands  shall  file  a  sworn 
statement  designating  the  land,  that  the  same  is  unfit  for  cultivation, 
and  valuable  chiefly  for  its  timber  or  stone;  that  it  is  uninhabited; 
contains  no  mining  or  other  improvements  nor  any  valuable  deposits  of 
minerals;  that  applicant  has  made  no  other  application  under  this  act 
and  that  he  applies  in  good  faith  for  the  same  for  his  own  use  and 
benefit. 

It  will  be  observed  that  this  statement  is  divided  into  two  parts. 
First,  the  applicant  must  state  that  the  land  is  unfit  for  cultivation,  unin- 
habited and  unimproved.  This  statement  he  makes  under  oath  and 
this  necessarily  implies  a  personal  knowledge  of  the  land.  Secondly, 
he  must  make  oath  that  to  the  best  of  his  belief  the  land  contains  no 
valuable  deposits  of  ndneral,  etc.  This  part  of  the  affidavit  may  of 
course  be  made  on  information. 
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There  is  no  doabt  that  Oongress  intended  to  distinguish  between 
those  conditions  of  the  land  that  could  be  known  by  observation  and 
those  that  are  known  or  determined  upon  information  and  belief.  The 
circular  of  instructions  appi'oved  by  this  Department  July  16, 1878, 
prescribes  the  language  of  the  sworn  statement  in  part  as  follows: 

That  I  have  personally  examined  said  land  and  from  my  personal  knowledge  state 
that  said  land  is  unfit  for  oultiration  and  valnahle  chiefly  for  its  timher;  that  it  is 
uninhabited;  that  it  contains  no  mining  or  other  improvements,  etc. 

The  question  naturally  arises  in  this  case:  What  is  meant  by  personal 
knowledge!  Is  the  applicant  actually  required  to  travel  over  the  land 
to  obtain  a  personal  knowledge  of  the  same,  or  can  the  land  be  in- 
spected by  passing  near  it,  or  by  inspecting  the  land  from  some  eleva- 
tion overlooking  the  same,  sutficieutly  to  meet  the  requirements  of  lawt 

It  would  seem  that  where  a  party  has  examined  the  land  personally 
to  such  an  extent,  either  by  passing  over  the  tracts  or  by  inspecting 
them  from  an  elevation,  that  he  can  and  does  swear  to  the  material  facts 
iu  making  his  application,  that  it  is  a  substantial  compliance  with  law. 
Especially  is  this  true  where  the  actual  status  of  the  laud  is  found  to 
be  as  set  forth  in  said  affidavit. 

The  mere  technicality  that  a  party  made  the  examination  of  the  laud 
without  actually  going  upon  it,  where  no  fraud  is  shown,  and  the  facts 
are  as  sworn  to,  should  not  in  my  opinion  be  construed  to  affect  the 
rights  of  the  applicant.  There  is  no  evidence  in  this  case  to  show  that 
Grace  has  in  any  manner  acted  with  a  fraudulent  purpose  in  view;  he 
traveled  a  long  distance,  losing  time  with  his  employers,  on  purpose  to 
examine  this  land  and  although  he  did  not  actually  go  upon  it,  yet  he 
was  in  a  position  to,  and  did,  know  its  condition  as  being  unfit  for  cul- 
tivation, uninhabited  and  unimproved  as  fully  as  if  he  had  been  over  it. 
Under  such  circumstances,  I  do  not  feel  justified  in  disturbing  your 
oonclusions. 

Your  decision  is  accordingly  afi&rmed. 


SBTTLSMIQNT  BIGHT— RBLINQUISHMBNT—APPIJCATIOK. 

FosGATE  V.  Bell. 

A  timber  onltnre  entryman  who  files  a  relinqnishment  of  his  entry,  and  thereupon 
applies  to  enter  the  land  under  tlie  homestead  law,  cannot  thereby  defeat  the 
adverse  right  of  a  settler  who  is  residing  upon  the  land  at  the  date  of  the  relin- 
quishment. 

First  Assiatcmt  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Lcmd  Office^  April  30^  1892. 

On  the  18th  of  June,  1886,  George  F.  Bell  made  timber  culture  entry 
for  the  NE  ^  of  Sec.  33,  T.  25  S.,  B.  13  E.,  M.  D.  M.,  San  Francisco  land 
district,  Oalifornia. 
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On  the  3l8t  of  August^  1887,  he  filed  a  relinquishment  of  his  timber 
culture  entry,  and  at  the  same  time  made  homestead  entry  for  the  land. 

On  the  Ist  of  September,  1887,  Chester  L.  Fosgate  was  allowed  to  file 
his  pre-emption  declaratory  statement  for  the  same  tract,  in  which  he 
alleged  settlement  on  the  22d  of  August,  1887. 

On  the  4:th  of  September,  1888,  Fosgate  submitted  ftnal  proof  before 
the  local  officers,  against  the  acceptance  of  which  Bell  protested.  A 
hearing  followed,  resulting  in  a  decision  by  the  register  and  receiver  <m 
the  30th  of  October,  1888,  in  which  they  accepted  the  final  proof  of  Fos- 
gate, and  recommended  the  cancellation  of  the  homestead  entry  of 
BelL 

From  tliat  decision  an  appeal  was  taken  to  your  office,  and  on  the 
29th  of  January,  1891,  you  reversed  the  decision  appealed  from,  allowed 
the  entry  of  Bell  to  remain  intact,  rejected  the  final  proof  of  Fosgate, 
and  held  his  pre-emption  declaratory  statement  for  cancellation. 

On  the  25th  of  February,  1891,  a  motion  for  a  reconsideration  and  a 
rehearing  was  filed  in  the  case,  which  motion  was  denied  by  you  on  the 
9th  of  April  of  that  year.  An  appeal  from  your  decision  of  January 
29, 1891,  brings  the  case  to  the  Department  for  consideration. 

While  holding  the  land  under  his  timber  culture  entry.  Bell  much 
more  than  complied  with  the  provisions  of  that  law,  as  he  plowed  and 
cultivated  to  crop  twenty  acres  the  first  year.  Becoming  apprehensive 
that  he  might  not  be  able  to  hold  the  land  on  his  timber  culture  entry, 
by  reason  of  a  natural  growth  of  timber  on  some  parts  of  the  section, 
he  decided  to  relinquish  his  timber  entry  and  make  homestead  entry 
for  the  tract.  In  his  relinquishment,  the  jurat,  and  the  acknowledge- 
ment, the  date  was  each  time  written  "  March  28, 1887,''  but  the  day 
and  the  month  were  subsequently  scratched  out  by  pen  marks,  and  "Au- 
gust 30,"  substituted.  This  is  the  date  upon  which  it  was  executed, 
and  it  was  filed  in  the  local  office  at  9:45  o'clock  the  next  morning,  at 
which  time  his  homestead  entry  wafi  made.  In  his  evidence  he  explains 
that  it  was  not  executed  at  the  time  it  was  written,  for  the  reason  that 
there  was  no  notary  public  present  or  convenient  before  whom  he  could 
acknowledge  the  instrunent.  He  did  nothing  more  in  the  matter,  ex- 
cept to  harvest  his  crop,  until  he  heard  that  Fosgate  had  made  settle- 
ment upon  the  land.  He  then  executed  and  filed  the  relinqnishment, 
and  made  his  homestead  entry. 

Within  six  mouths  after  making  his  homestead  entry,  he  built  a  com* 
fi)rUible  house  and  other  buildings  upon  the  land,  and  moved  his  family 
thereon.  Bell  and  his  oldest  son  conducted  a  store  in  Paso  Robles, 
sleeping  in  the  back  part  of  the  store  during  the  week,  and  going  to 
the  tract  where  his  family  resided  each  Saturday  evening  and  remaining 
there  until  Monday  morning.  His  residence  and  cultivation,  after  mak- 
iug  homestead  entry  for  the  land  up  to  the  time  of  tdie  hearing,  was  am- 
ply sufficient  to  meet  the  requirements  of  the  homestead  law. 

On  the  other  hand  the  testimony  shows  that  Fosgate  went  upon  the 
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laud  Aagast  22, 1887,  and  laid  what  he  called  the  foundation  for  a 
house.  Tills  foundation  oonsisted  of  four  strips  or  pieces  of  board, 
nailed  together  in  the  form  of  a  square,  and  a  couple  of  boards  erected 
at  each  corner,  and  held  in  an  upright  position  by  means  of  braces. 
Nothing  further  was  done  upon  the  land  by  Fosgate  until  the  evening 
of  August  30,  when  he,  accompanied  by  two  Mends,  went  thereon  with 
a  team,  wagon,  camping  outfit  and  provisions.  They  all  slept  within 
the  above  mentiouied  foundation  upon  the  laud  during  the  night  of 
August  30,  and  cooked  and  ate  breakfast  there  the  following  morning, 
after  which  Fosgate  started  to  Paso  Bobles  for  a  load  of  lumber  with 
which  to  construct  a  house  upon  the  land,  and  with  which  he  returned 
on  the  morning  of  Beptember  1.  He  at  once  commenced  the  construc- 
tion of  a  house,  which  was  completed  in  a  few  days.  EQs  wife  and  tour 
childr^i  joined  him  th^e  on  the  2d  of  September,  where  they  have 
since  continued  to  reside.  The  house  which  he  built  was  not  erected 
upon  the  foundation  laid  by  him  on  the  22d  of  August,  but  on  another 
part  of  the  tract  The  material  which  constituted  such  foundation  was, 
however,  used  in  the  construction  of  the  new  house.  His  improvements 
«nd  cultivation  are  more  valuable  and  extensive  than  those  of  Bell. 
His  final  proof  shows  a  fhll  compliance  with  the  requirements  of  the 
pre-emption  law,  and  his  acts  performed  upon  the  land  prior  to  the 
homestead  entry  of  Bell,  were  sufficient  to  constitute  settlement  under 
that  law.  These  acts  of  settlement,  however,  were  performed  with  fiiU 
knowledge  that  the  land  wa«  occupied  by  another.  The  growijig  or 
harvested  crop  of  grain  gave  him  this  information,  and  whatever  rights 
he  secured  by  his  settlement  were  subject  to  those  of  the  prior  claim- 
ant. 

The  good  faith  of  Bell  in  making  his  timber  culture  entry,  was  never 
assailed  by  contest  or  otherwise,  neither  is  his  good  faith  in  attempting 
to  change  that  to  a  homestead  entry  questioned.  As  between  himself 
and  the  government  he  would  have  been  allowed  to  make  such  change 
without  question,  but  if  other  rights  had  intervened,  the  change  would 
be  subjected  to  such  rights.  In  the  case  of  Bradway  t?.  Dowd  (5  L.  D., 
451 ),  this  doctrine  was  stated  in  these  words : 

On  the  presentation  of  the  entryman's  relin(][ui8hnient  accompanied  by  his  appU- 
cation  to  enter  the  land  under  a  different  law,  the  existing  entry  shonld  be  at  once 
canceled  and  the  application  aUowed  subject  to  any  intervening  adverse  right. 

The  question  for  determination  therefore  is :  What  rights  did  Fosgate 
gain  by  making  settlement  upon  the  land  during  the  pendency  of  the 
timber  culture  entry  of  Belli  In  the  case  of  Tiltx)n  v.  Price  (4  L.  D., 
123),  it  wa3  held  that  "  a  pre-emptor  can  acquire  no  rights  to  a  tract  of 
land  by  settlement  and  residence  tliereon  while  the  same  is  occupied 
and  under  the  control  of  another."  That  case  also  held  that  "a  relin- 
quishment takes  effect  immediately  upon  being  filed,  and  the  tract  so 
relinquished  becomes  at  once  public  land,  and  subject  to  entry  by  the 
first  legal  applicant." 
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The  rights  of  a  pre-emptor  are  established  by  his  settlement,  and  take 
effect  as  of  that  date,  provided  he  makes  his  filing  within  three  months 
after  his  settlement,  and  an  entry  for  the  land,  made  prior  to  the  fllingy 
but  subsequent  to  the  settlement,  cannot  deprive  the  pre-emptor  of  the 
rights  secured  by  such  settlement. 

In  the  case  of  Wiley  v.  Raymond  (6  L.  D.,  246),  it  was  said  that 

on  the  relinquislimeiit  of  an  entry  the  right  of  a  settler,  then  residhig  on  the  land, 
attaches  eo  instanti,  and  is  superior  to  that  of  a  homesteader  who  enters  the  land  im- 
mediately after  the  said  relinquishment. 

In  that  case  the  entryman  had  purchased  the  relinquishment  of  a 
prior  occupant,  but  it  was  held  that  he  acquired  no  rights  thereby  to 
the  land,  and  that  his  right  as  a  settler  must  date  from  the  time  when 
he  made  actual  personal  settlement. 

In  the  case  at  bar  Bell  never  made  actual  personal  settlement  upon 
the  land  prior  to  his  relinquishment,  although  his  rights  to  the  land 
were  superior  to  those  of  Fosgate  up  to  that  time.  Had  his  relinquish- 
ment not  been  filed,  Fosgate,  instead  of  acquiring  rights  by  his  setfle- 
ment,  would  have  been  a  mere  trespasser  vLpon  the  land. 

The  case  of  Zaspell  v.  ^olan  (13  L.  D.,  148)  is  on  all  fours  with  the 
one  at  bar.  In  that  case  Zaspell  filed  a  relinquishment  of  his  timber 
culture  entry,  and  at  the  same  time  applied  to  make  homestead  entry 
for  the  land.  Prior  to  this,  Kolan  had  made  settlement  on  the  tract, 
and  was  then  residing  thereon.    The  Department  held  that 

a  timber  culture  entryman  who  files  a  relinqnishment  and  thereupon  applies  to  enter 
the  land  nnder  the  homestead  Iaw,  cannot  thereby  d^eat  the  adverse  right  of  a  set- 
tler who  is  residing  upon  said  land  at  the  date  of  the  relinquishment. 

In  the  case  of  Stone  v.  Oowles  (13  L.  D.,  192)  the  same  doctrine  is 
expressed  in  these  words: 

The  right  of  a  settler  who  is  residing  upon  land  covered  by  the  entry  of  another 
attaches  eo  inaianH  on  the  relinquishment  and  cancellation  of  such  entry,  and  is 
superior  to  that  of  a  homesteader  who  makes  entry  of  the  land  immediately  after  its 
relinquishment. 

In  your  decision  you  distinguished  between  the  case  of  Wiley  v,  Ray- 
mond, aupraj  and  the  case  at  bar.  In  that  case  the  relinquishment  was 
filed,  and  the  application  to  enter  was  made,  not  by  the  original  entry- 
man,  having  previously  existing  rights  in  the  land,  but  by  a  third 
party,  who  had  purchased  the  relinquishment,  while  in  the  case  at  bar 
the  former  entryman  made  the  relinquishment,  with  no  intent  or  pur- 
X)ose  to  abandon  the  land,  but  simply  to  change  his  entry  from  timber 
culture  to  homestead.  That  was  precisely  the  situation  in  Zaspell  v, 
Kolan,  supraj  in  which  it  was  held  that  no  such  distinction  existed.  I 
regard  the  case  last  cited  as  decisive  of  the  questions  involved  in  the 
case  before  me^  and  the  decision  appealed  from  is  therefore  reversed. 
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PBACnCE— NOTICE  OF  DECISION-RBVIEW-JtmiSDICTION. 
NOBTHBBN  PAOIPIO  E.  E.  OO.  V.  BASS  (ON  BBTEBW). 

Notice  of  a  decision  may  l>e  served  either  upon  the  attorney  of  record,  or  the  party 
he  represents,  and  the  time  within  which  a  motion  for  review  must  be  filed  be- 
gins to  run  from  the  date  that  service  is  first  made. 

in  the  absence  of  a  motion  for  review  the  Department,  through  the  supervisory 
power  conferred  upon  the  Secretary,  has  the  requisite  authority  to  correct  its 
own  mistakes  while  the  subject  matter  is  yet  under  its  Jarisdlotioii. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Officej  April  30^ 

1892. 

The  motion  herein  made  was  filed  in  your  ofiSce  December  26^  1891, 
by  Messrs.  Curtis  &  Burdett,  attorneys  for  Thomas  J.  Bass,  for  a  re- 
view and  reconsideration  of  departmental  decision,  dated  August  24, 
1891  (13  L.  D.,  201),  in  the  case  of  the  Northern  Pacific  Eailroad  Com- 
pany V.  Thomas  J.  Bass,  involving  the  NB.  J  of  Sec.  13,  T.  127  N.,  B. 
33  W.,  St.  Cloud  land  district,  Minnesota. 

On  January  26,  1892,  the  railroad  company  moved  the  dismissal  of 
said  motion  for  review,  upon  the  ground  that  it  was  filed  out  of  time, 
and  in  support  thereof  make  the  following  statement  of  facts,  viz : 

Uuder  date  of  September  9, 1891,  the  Commissiouer  of  the  General  Laud  Office  noti- 
fied the  district  officers  of  said  decision. 

By  letter  of  the  register,  dated  January  16, 1892,  and  the  accompanying  return 
registry  receipt  signed  by  Bass  it  is  shown  that  said  Bass  was  duly  notified  of  said 
decision  by  their  letter  of  September  15,  1891,  and  admitted  receipt  thereof  Septem- 
ber 17, 1891. 

Motion  for  review  was  filed  by  Messrs.  Curtis  and  Burdett^  att'ys  for  Bass,  De- 
oember  26, 1891. 

It  is  well  settled  that  notice  of  decisions  ''  commence  to  run  from  the  date  that 
service  \%  first  made,  whether  it  be  upon  the  party  himself  or  upon  his  attorney,  either 
local  or  resident  in  Washington.''  (Peterson  v.  Fort,  11  L.  D.,  439).  Motions  for 
review  must  be  filed  'within  thirty  days  of  notice  of  decision.'    (Rule  77.) 

Now  allowing  to  Bass  the  full  ten  days  for  notice  by  mail  and  return,  he  had  forty 
days  from  September  15, 1891,  within  which  to  file  his  motion ;  this  time  expired 
October  25, 1891. 

The  motion  was  not  filed  until  two  months  afterwards. 

As  against  this,  counsel  for  Bass  allege  that: 

On  February  3, 1890,  we  duly  entered  our  appearance  in  the  case  as  attorneys  for 
Mr.  Bass. 

On  August  24, 1891,  the  Department  rendered  a  decision  reversing  that  of  the  Gen- 
eral Land  Office. 

On  November  28, 1891,  the  Commissioner  of  the  (jteneral  Land  Office  sent  us  an  offi- 
cial notice  of  the  said  decision. 

On  December  26,  1891,  the  motion  foi*»review  was  served  upon  counsel  for  the  rail- 
road company,  and  duly  filed  in  the  Department. 

In  answer  to  the  motion  to  dismiss,  it  is  contended  that  rules  104 
and  105,  of  practice,  are  a  complete  answer.  These  rules  are  as  fol- 
lows: 

Rule  104:  In  all  oaaes,  contested  or  ex  partOi  where  the  parties  in  interest  are  rep- 
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resented  by  attorneys,  such  attorneys  will  be  recognized  as  fully  controUing  tlie  oaaes 
of  their  respective  clients. 
Rule  105:  All  notices  will  be  served  upon  the  attorneys  of  reooid. 

It  is  further  conteDded  that: 

As  we  fully  controlled  the  case  of  our  client^  and  the  rnlea  required  that  notice 
should  be  served  upon  us,  we  relied  upon  the  office  for  official  notification.  We  had  no 
knowledge  whatever,  prior  to  the  Commissioner's  letter  to  us,  of  22nd  January,  that 
notice  of  the  Secretary's  decision  had,  in  September  last,  been  served  upon  Mr.  Bass 
himself.  Doubtless  his  failure  to  notify  us  of  the  fact  was  due  to  a  belief  on  his  part 
that  we  were  giving  his  case  the  attention  it  required.  However  that  may  be  no  offi- 
cial notice  to  us,  as  required  by  the  rules,  was  given  until  November  1891. 

In  the  case  of  Peterson  v.  Fort  (supra),  it  was  held 

that  the  time  within  which  the  appeal  must  be  filed  oommenoeB  to  nm  firom  tlie 
date  that  service  Is  first  made,  whether  it  be  upon  the  party  himself,  or  upon  his  at- 
torney, either  local,  or  resident  in  Washington. 

It  will  be  noticed  that  rule  105  of  practice,  on  which  counsel  depends 
is  merely  directory,  and  not  mandatory,  and  that  service  upon  dther 
client  or  attorney  is  sufficient. 

Under  the  rule  thus  laid  down,  the  motion  comes  too  late,  and  must 
be  dismissed. 

By  reason  of  the  motion,  however,  my  attention  is  directed  to  the 
fact  that  a  material  allegation  was  overlooked  in  the  decision  of  August 
24,  1891,  in  this  case — ^viz :  that  the  settlement  alleged  by  Bass,  at  the 
time  of  making  entry  of  this  land,  antedates  the  selection  by  the  rail- 
road company. 

In  the  absence  of  a  motion,  this  Department,  by  reason  of  the  super- 
visory power  vested  in  the  Secretary  of  the  Interior  by  section  441  of 
the  Kevised  Statutes,  is  clothed  with  authority  to  correct  its  own  mis- 
takes while  the  subject  matter  is  yet  under  its  jurisdiction. 

As  held  in  the  case  of  the  Pueblo  of  San  Francisco  (5  L.  D.,  483-494) : 

When  proceedings  affecting  titles  to  lands  are  before  the  Department  the  power  of 
supervision  may  be  exerciaed  by  the  Secretary  whether  or  not  these  proceedings  are 
called  to  his  attention  by  formal  notice  or  by  appeal.  It  ia  sufficient  that  they  aie 
brought  to  his  notice.  The  rules  prescribed  are  designed  to  facilitate  the  Depart- 
ment in  the  despatch  of  business,  not  to  defeat  the  supervision  of  the  Secretary. 

This  decision  was  quoted  with  approval  by  the  supreme  court,  in  the 
€ase  of  Knight  v.  United  States  Loan  Association  (142  U.  S.,  178). 

The  fa<5ts  in  this  case,  briefly  stated,  are  as  follows : 

The  tract  involved  is  within  the  forty  miles,  or  second  indemnity  belt, 
of  the  grant  for  the  2^orthem  Pacific  Eailroad  Company,  and  was  em- 
braced in  a  list  of  selections  filed  in  the  local  office  November  7  1883. 
This  list  was  rejected,  and  the  company  appealed,  which  appeal  is  still 
pending  undetermined  in  your  office. 

On  June  26, 1884,  Bass  was  permitted  by  the  local  officers  to  make 
homestead  entry  for  the  land,  and,  on  December  14^  1886,  he  made  final 
proof  and  certificate  issued. 
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In  the  required  affidavit,  made  by  Bass  Jane  23,  1884,  upon  which 
his  entry  was  allowed,  he  alleges  that  he  is  residing  upon  the  land; 

'  that  I  hare  made  a  bona  fide  improyement  and  Bettlement  thereon ;  that  said  settlement 
was  commeneed  Jane  28,1880;  that  my  improyements  consist  of  stable  twelve  by 
sixteen ;  five  acres  fenced  and  three  acres  cultivated,  and  that  the  value  of  the  same 
is  $50.00. 

In  the  decision  now  under  review,  this  allegation  of  settlement  ante- 
dating the  selection  by  the  company  was  overlooked,  and  it  was  held 
that : 

The  homestead  entry  of  Bass  was  improperly  allowed  wlule  the  appeal  of  the 
Northern  Pacific  Railroad  Company  was  pending  before  yoor  office  from  the  decision 
of  the  local  officers  rejecting  its  list  of  selections ;  it  is  accordingly  suspended  until 
the  final  disposition  of  the  company's  appeal. 

If,  upon  the  final  adjustment  of  the  railroad  grant  in  the  State  of  Minnesota,  it 
shall  appear  that  said  company  is  entitled  to  said  tract,  the  selection  will  be  ap- 
proved and  the  entry  of  Bass  canceled. 

It  will  be  noticed  that  the  rights  of  the  company  under  its  selection 
are,  under  the  decision  now  in  question,  yet  undetermined,  and,  in  view 
of  this  allegation  of  prior  settlement  made  by  Bass  at  the  time  of  mak- 
ing entry,  it  becomes  necessary  to  determine  the  true  status  of  the  land 
at  the  date  of  selection,  and  to  this  end  I  have  to  direct  that  a  heariDg 
be  ordered  with  notice  to  both  parties,  and  the  former  decision  of  this 
Department,  in  the  matter,  is  hereby  recalled. 


Obaham  V,  Lansing. 

Motion  for  review  of  departmental  decision  rendered  December  18, 
1891, 13  L,  D.,  607,  denied  by  Secretary  Noble,  April  30, 1892. 


PRACnCB-ATTOBXirrS'  BRIEF— SCXTRBIIiOTJS  MATTEB. 

NlOKBL  V.  CEAia. 

Th«  Secretary  of  the  Interior,  on  his  own  motion,  will  cause  to  be  stricken  from  the 
files  a  brief  that  contains  insinuations  of  corruption,  or  impertinent  and  scandal- 
ous matter  reflecting  upon  the  integrity  of  officers  of  the  Land  Department. 

Secretary  ITohle  to  the  Commissioner  of  the  General  Land  Office^  April 

30,  1892. 

The  land  involved  in  this  appeal  is  the  NE.  J  Sec.  9,  T.  102  F.,  E.  52 
W.,  Mitchell,  South  Dakota,  laud  district. 

The  defendant  Susie  Oraig  appealed  from  your  decision  of  March  2, 
1891,  against  her,  assigning  various  grounds  of  error. 

The  attorneys  for  August  Nickel  filed  a  motion  before  you  which  was 
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transmitted  to  this  Department,  to  dismiss  said  appeal  on  the  grounds 
that  the  ftnal  entry  of  Stephen  Kromizzirski,  grantor  of  Nickel,  should 
be  confirmed  under  section  7,  of  the  act  of  March  3, 1891  (26  Stat.,  1095); 
and  because  of  contemptuous  and  offensive  matter  contained  in  the 

brief  filed  by  appellant. 

•  •  •  •  •  •  • 

As  to  the  other  branch  of  the  motion,  I  do  not  find  in  the  appeal 
proper  any  language  that  renders  it  objectionable,  hence  I  do  not  think 
the  motion  should  obtain  as  to  the  appeal,  itself^  or  the  specifications  of 
error  attached  thereto.  I  do  not  understand  that,  because  the  brief 
filed  in  a  case  is  offensive  to  the  extent  of  rendering  it  unworthy  of  con- 
sideration, the  appeal,  as  such,  should  be  dismissed.  The  proper  motion 
under  such  circumstances  would  be  to  move  to  have  the  brief  stricken 
from  the  files. 

This,  however,  is  a  matter  which  requires  no  formal  motion  by  oppos- 
ing counsel.  I  take  it  that  where  a  brief  contains  insinuations  of  cor- 
ruption or  impertinent  and  scandalous  matter,  reflecting  on  the  integ- 
rity of  any  of  the  officers  of  the  Department,  it  is  my  duty  not  to  allow 
the  same  to  pass  unchallenged,  but,  on  my  own  motion,  to  cause  the 
same  to  be  stricken  from  the  files.    (Ware  et  aZ.,  v.  Judson,  9  L.  D.,  130). 

I  should  feel  obliged  to  severely  rebuke  the  defendant  in  this  case  for 
her  scurrilous  attack  upon  the  Commissioner  of  the  General  Land  Office 
in  her  brief  filed  herein,  did  I  not  believe  that  the  attorney  who  pre- 
pared it  has  in  a  cowardly  manner  pushed  her  forward  and  shielded 
himself  behind  her  signature. 

The  circumstances  surrounding  this  case  are  i>eculiar  as  well  as  an- 
omalous. In  the  hearing  before  you,  an  ably  prepared  brief  was  filed 
by  an  attorney  of  record  for  the  defendant.  The  appeal  and  specifica- 
tions of  error,  as  well  as  the  brief,  filed  here,  (bound  together  so  as  to 
make  them  one  document),  bear  the  unmistakable  impress  of  having 
been  prepared  by  an  attorney  who  is  familiar  with  the  practice  before 
the  Department. 

It  is  not  argumentative;  does  not  throw  light  upon  the  oontroversyi 
and  the  fact  that  the  Commissioner  did  not  arrive  at  conclusions  satis- 
factory to  the  defendant  does  not  subject  him  to  base  charges  of  the 
character  imputed  to  him.  If  he  is  in  error  he  is  entitled  to  respectfdl 
treatment,  and  the  charge  of  bribery  and  favoritism  lodged  against  him 
is  unprofessional  and  scandalous  to  such  a  degree  that  I  can  not  permit 
it  to  remain  among  the  records  of  the  Department  It  is,  therefore, 
stricken  from  the  files. 

Believing  that  she  unwittingly  permitted  herself  to  sign  the  obnox- 
ious paper,  and  feeling  charitably  disposed  toward  her,  and  having  no 
disposition  to  deal  otherwise  than  fairly  with  her,  I  wiU,  therefore,  allow 
her  sixty  days  from  notice  of  this  decision  within  which  to  file  a  respect- 
lul  brief  upon  the  merits  of  her  claim,  a  copy  of  which  she  shall  serve 
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on  August  Nickel;  the  plaintiff,  within  the  time  prescribed  by  the  rules 
of  practice,  and  thirty  days  thereafter  will  be  given  him  to  reply.  If 
she  does  not  comply  with  this  order  within  the  time  specified,  the  case 
will  be  taken  up  and  disposed  of.  In  the  meantime  all  farther  proceed- 
ings will  be  suspended.  You  will  cause  notice  of  this  order  to  be  served 
uiK)n  Susie  Craig  whose  address  is  given  as  Milton,  Bock  Co.,  Wiscon- 
sin. 


PKB-BMPTIOK  CONTEST— RESIDENCE-PBACTICB-AMENDMENT. 

Nob  v.  Tipton. 

Residence  in  good  faith  in  a  house  belieTod  to  be  upon  the  land  claimed  is  oonstruot- 
iye  Tesidence  upon  such  land. 

In  a  proceeding  against  a  final  entry  the  local  office  has  no  authority  to  allow  an 
amendment  of  the  affidavit  of  contest,  where  the  additional  matter  is  not  related 
to  the  original  charge  but  presents  a  new  ground  of  contest. 

First  Assistcmt  Seoretary  Chandler  to  the  OommisHoner  of  the  General 

Land  Office^  May  2j  1892. 

On  December  1, 1882,  John  W.  Tipton  made  cash  entry  No.  2553  for 
the  W.  i  NB.  i  and  E.  i  NW.  i,  section  6,  T.  11  S.,  B.  64  W.,  at 
Pueblo,  Colorado,  based  ux>on  pre-emption  declaratory  statement  No. 
5525,  filed  January  20, 1880,  alleging  settlement  January  7, 1880. 

On  November  15,  1887,  Jerry  B.  Noe  filed  an  af&davit  of  contest 
against  said  entry,  alleging  <<  that  the  said  Tipton  never  bmlt  a  house 
upon  or  became  a  resident  of  said  land,  but  knowingly  and  intention- 
ally built  and  resided  upon  adjoining  land  to  the  west  of  his  said  pre- 
emption claim." 

A  hearing  was  ordered  for  April  11,  1888,  to  investigate  said  charge, 
when  the  parties  appeared  and  testimony  was  submitted. 

On  February  2, 1889.  the  local  of&cers  found  that  the  said  contest 
allegations  were  not  sustained  by  the  evidence,  that  said  contest  should 
be  dismissed,  and  that  said  entry  should  be  allowed  to  remain  Intact 
upon  the  records. 

An  appeal  was  taken,  and  by  your  letter  of  February  26, 1891,  you 
af&rmed  their  decision  and  dismissed  the  contest. 

An  appeal  now  brings  the  case  to  this  Department. 

The  evidence  shows  that  the  entryman  by  mistake,  built  his  Louse 
about  two  chains  west  of  the  west  line  of  his  claim.  His  continuous 
residence  there  was  not  disputed,  and  his  good  faith  is  manifest.  Such 
an  occupation  has  been  uniformly  held  to  be  a  constructive  residence 
upon  the  land  claimed.  Keudrick  t?.  Doyle,  (12  L.  D.  07)  and  cases 
therein  cited. 

On  April  12, 1888,  said  Noe  filed  an  ameudmeut  to  his  affidavit  of 
contest  allei^g  as  additional  grounds  of  contest  that  at  the  date  of 
said  Tipton's  entry  ^^  he  was  the  owner  of  three  hundred  and  twenty 
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acres  of  land  in  the  State  of  Colorado,"  and  that  <^  he  abandoned  a  res- 
idence upon  his  own  land  in  the  State  of  Colorado  to  settle  on  the  land 
embraced  in  his  pre-emption  claim." 

This  amendment  was  tendered  by  the  contestant  after  he  had  sub- 
mitted his  testimony  and  had  rested  his  case,  and  daring  the  cross-ex- 
amination of  Tipton.  It  alleges  two  separate  and  additional  grounds 
of  contest,  materially  different  from  that  contained  in  the  original 
af&davit  of  contest  upon  which  the  contest  was  ordered  by  you,  either 
of  which  would  have  beensuflScient  ground  for  an  independent  contest. 
The  local  officers  refused  to  accept  the  amendment  as  properly  before 
them,  upon  the  objection  of  the  defendant,  and  declined  to  receive  any 
evidence  in  support  thereof.  Their  action  in  this  respect  was  sustained 
and  affirmed  by  you,  upon  the  following  ground : 

The  affidavit  offered  daring  the  hearing  of  this  case  was  not  an  amendment  to  the 
original  affidavit  in  any  particular  and  the  charges  therein  had  no  relation  whatever 
to  the  charges  in  the  original  affidavit  of  contest,  upon  which  a  hearing  was  ordered 
by  this  office.  This  affidavit  was  to  aU  intents  and  purposes  a  new  salt  requiring 
new  notiee  as  in  the  case  of  an  original  action  after  said  hearing  had  been  ordered 
by  the  proper  authority.  This  contest  being  against  a  cash  entry  you  had  no  author- 
ity to  order  a  hearing  upon  the  charges  of  the  new  affidavit  until  this  office  acted 
upon  the  same  and  authorized  the  hearing. 

This  decision  by  you  is  assigned  as  one  of  the  errors  for  which  the 
appeal  is  taken.  The  contestant  contends  that  he  had  aright  to  amend 
his  original  affidavit  of  contest  in  the  manner  proposed. 

Your  ruling  seems  to  be  folly  warranted  by  the  Bules  of  Practice. 
Bule  2  provides  that 

In  every  case  of  application  for  a  hearing  an  affidavit  must  be  filed  by  the  contest- 
ant with  the  register  and  receiver  fully  setting  forth  the  facts  which  constitute  the 
grounds  of  contest. 

An  application  which  sets  forth  but  one  of  three  material  and  inde- 
I)endent  grounds  of  contest  does  not  comply  with  this  rule.  Rule  8, 
subdivision  6,  requires  that  the  notice  of  contest  must  '*  briefly  state 
the  grounds  and  purpose  of  the  contest."  The  manifest  object  of  this 
rule  is  that  the  party  against  whom  charges  are  made  may  know  what 
the  charges  are  and  may  come  to  the  trial  prepared  to  meet  them.  This 
rule  is  obviously  just,  but  would  be  defeated  if  such  an  amendment  as 
this  could  be  allowed. 

Rule  5  provides  that 

In  case  of  an  entry  or  location  on  which  final  certificate  has  been  issued  the  hear- 
ing will  be  ordered  only  by  direction  of  the  Commissioner  of  the  General  Land  Office. 

This  rule  requires  contestants  to  submit  all  substantial  grounds  of 
contest  to  the  Commissioner  for  him  to  decide  whether  any  or  all  of 
them  furnish  proper  grounds  for  ordering  a  hearing  or  not.  It  is  as 
much  beyond  the  jurisdiction  of  the  local  officers  to  allow  an  amend- 
ment which  contains  subject  matter  which  would  authorize  an  inde- 
pendent contest^  as  it  would  be  for  them  to  order  an  independent  con 
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test  ou  the  same  grounds.    They  have  no  jurisdiction  over  the  subject 
matter  of  such  an  amendment^  and  can  pass  no  judgment  upon  it* 
They  can  only  accept  it  for  transmission  to  you. 
Your  judgment  is  affirmed. 


RAILROAD  GRANT-RELINQUISHMENT-STATE  ACT  OF  MARCH  I9  1877. 

St.  Paul,  Minneapolis  and  Manitoba  By.  Oo.  v.  Danelkb. 

The  goyemor's  relinquishment,  under  the  State  act  of  March  1, 1877,  for  the  benefit 
of  a  settler  on  a  listed  tract  within  the  primary  limits  of  this  grant,  divests  the 
company  of  any  title  that  passed  under  said  grant. 

Secretary  Nohle  to  the  Oommissumer  of  the  General  La/ad  Office^  May  5, 

189:3. 

I  have  Gonsidered  the  case  of  the  St.  Paul,  Minneai>oIi8  and  Manitoba 
Railway  Company  v,  John  Daneike,  involving  the  fractional  NW.  J  of 
Sec.  35,  T.  131  K.,  E.  39  W.,  St.  Olond  land  district,  Minnesota,  on  ap- 
peal by  the  company  from  yonr  decision  of  December  5, 1890,  holding 
f[)r  cancellation  its  list  as  to  said  tract. 

This  tract  is  within  the  primary  limits  of  the  grant  for  said  company, 
upon  what  is  known  as  the  St.  Vincent  Extension  of  said  railway,  and 
has  been  listed  on  account  of  the  grant,  but  no  patent  or  certificate  has 
issued  on  account  of  the  grant  embracing  the  land  here  in  question. 

On  June  23, 1880,  the  governor  of  the  State,  acting  under  the  author- 
ity conferred  ui>on  him  by  the  State  law  of  March  1, 1877,  special  laws 
of  Miunesota,  1877,  p.  257),  executed  a  relinquishment  to  the  United 
States  of  all  claim  to  this  tract,  on  account  of  the  grant,  in  fiaivor  of 
Danelke,  the  present  claimant. 

The  company  in  its  appeal  urges  that: 

The  State  is  a  naked  trustee,  holding  the  lands  for  the  specific  porposes  expressed 
in  the  granting  act;  i.  e.,  the  construction  of  the  road,  and  is  prohibited  by  the  ex- 
press language  of  the  granting  acts  from  applying  them  to  any  other  purpose.  The 
attempted  relinquishment  in  Danelke's  favor  i»,  therefore,  a  diversion  of  the  tract  in 
question  to  a  purpose  not  contemplated  by  the  granting  act,  and,  hence,  is  inopera- 
tive and  void. 

The  legislature  of  Minnesota  having  accepted  the  grant  and  assumed  the  trust  upon 
the  terms  and  conditions  contained  in  the  granting  acts,  was  powerless,  in  the  ab- 
sence of  the  consent  of  Congress,  to  authorize  such  a  relinquishment.  The  governor 
of  Minnesota  was  equally  powerless  to  execute,  and  the  land  department  of  the  United 
States  to  accept,  the  relinquishment. 

The  time  for  the  completion  of  this  road,  even  under  the  extension 
granted  by  the  act  of  June  22, 1874  (18  Stat.,  424),  expired  March  3, 1876. 
This  time  was  extended  by  the  State  act  of  March  1, 1877  (supra)^  and, 
among  other  conditions  imposed  by  the  act,  the  following  is  taken  from 
the  10th  section: 

The  Saint  Paul  and  Pacific  Railroad  Company,  or  any  company  or  corporation 
taking  the  benefits  of  this  act,  shall  not  in  any  manner,  diieotly  or  indirectly,  acquire 
U561— VOL  14 2Q 
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or  become  seized  of  any  right,  title,  interest,  claim,  or  demand  in  or  to  any  piece  or 
parcel  of  land  lying  within  the  granted  or  indenmity  limits  of  said  branch  lines  of 
road,  to  which  legal  and  full  title  has  not  been  perfected  in  said  Saint  Paul  and  Pacific 
Bailroad  Company,  or  their  successors  or  assigns,  upon  which  any  person  or  personfl 
have  in  good  faith  settled  and  made  or  acquired  ralnable  improvements  thereon,  on 
or  before  the  passage  of  this  act,  or  upon  any  of  said  lands  upon  which  has  been  filed 
any  valid  pre-emption  or  homestead  filing  or  entry — not  to  exceed  one  hundred  and 
sixty  acres  to  any  one  actual  settler. 

The  entire  road  was  not  completed  until  in  November  1878,  and,  as 
held  (syllabus)  in  the  case  of  said  company  against  Ohadwick  (6  L.  D., 

128): 

The  company  by  accepting  the  terms  fixed  by  the  State  legislature,  in  extending 
the  time  for  the  construction  of  the  road,  relinquished  its  claim  to  lands  occupied  by 
actual  settlers  and  authorized  the  governor  of  the  State  to  reconvey  such  lands  to 
the  United  States. 

The  sapreme  conrt  in  the  case  of  said  company  against  Greenalgh 
(139  U.  S.,  19),  referring  to  the  conditions  in  favor  of  settlers,  imposed 
by  the  acts  of  June  22, 1S7^  (supra),  and  March  1, 1877  (supra),  states: 

While  in  this  case  no  specific  action  was  taken  by  Congress  to  work  a  forfeiture  of 
the  grant,  or  by  the  State,  yet  the  continued  possession  and  use  of  the  property  by 
the  company  were,  in  fact^  subject  to  the  condition  that  the  rights  of  settlers  upon 
the  lands  at  the  time  should  not  be  interfered  with,  where  such  settlements  had  been 
made  in  good  faith,  as  was  the  case  in  the  present  instance.  And  it  would  be  in  the 
highest  degree  inequitable  to  allow  the  company  to  have  all  the  benefits  of  the  ex- 
tension of  time  to  complete  its  road,  so  as  to  avoid  any  forfeiture  of  its  privileges 
and  franchises,  without  at  tiie  same  time  holding  it  to  the  oonditions  affecting  the 
rights  of  settlers  upon  the  lands  of  the  company,  in  consideration  of  which  the 
extension  was  made. 

The  company  haying  flEuled  to  build  the  road  within  the  reqnired  time, 
in  extending  the  time  the  grantor  might  impose  a  new  condition.  New 
Orleans  Pacific  B'y  Co.  v.  United  States,  124  IT.  8.,  124. 

I  am  clearly  of  the  opinion  that  by  the  relinqnishment,  executed  by 
the  governor  nnder  the  act  of  March  1, 1877  (supra),  the  United  States 
is  reinvested  with  whatever  title  might  have  passed  under  the  act 
maiking  the  grant,  and  I  therefore  sustoin  your  decision,  and  direct  that 
the  listing  by  the  company  be  canceled,  as  to  the  tract  in  question,  and 
such  steps  taken  as  will  protect  Danelke  in  his  rights  under  his  settle- 
ment. 


TIMBXB  CITXiTrrBB  SNTBT— SXGESSIYIB  AOBIBAOX. 

Frank  Eaton. 

Where  a  timber  onltnre  entry  exoeedB  one  hundred  and  sixty  acres  the  excess  most 

he  paid  for  in  cash,  or  relinqnished. 

First  Assistant  Secretary  Oha/ndler  to  the  Oommisioner  of  the  Chnerdl 

Land  Office,  May  3, 1892. 

The  land  involved  in  this  appeal  is  the  NW.  ^  of  Sec  2,  T.  11  S.,  B. 
21 W.,  Wa-Keeney,  Elansas,  land  district. 
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The  record  shows  that  Frank  Eaton  made  tunber-cnltore  entry  of  said 
tract,  containing  182.28  acres,  Fovember  29,  1878,  and  offered  final 
proof  April  23,  1891,  which  was  rejected  by  the  local  officers  on  the 
ground  that  ^<  claimant  refuses  to  make  payment  for  the  excess  of  22.28 
acres,  as  required  by''  your  letter  of  March  26,  1880.  Claimant  ap- 
pealed, and  you,  by  letter  of  May  9,  1891,  affirmed  their  decision, 
whereupon  he  prosecutes  this  appeal,  claiming  that  you  erred  because 
the  timber-culture  act  permits  an  entryman  to  take  a  quarter-section 
and  does  not  specifically  require  him  to  pay  for  the  excess  over  one 
hundred  and  sixty  acres. 

The  rule  is  well  established  that  where  an  entry  of  a  quarter-section 
exceeds  one  hundred  and  sixty  acres,  the  excess  must  be  paid  for  in 
cash,  or  relinquished.  This  rule  is  so  well  settled  that  it  seems  to  be 
a  work  of  supererogation  to  discuss  it.  The  entryman  will  be  required 
to  relinquish  one  legal  subdivision  of  the  land,  or  pay  cash  for  the 
excess  over  one  hundred  and  sixty  acres. 
.  Your  judgment  is  modified  to  this  extent. 


PRACTICB-«MOTION  ITOB  BETDEW. 

Drake  bt  al.  v.  Button  (on  Eeview). 

A  reyiev  will  not  \)e  granted  on  the  motion  of  a  stranger  to  the  lecozd. 

Secretary  Noble  to  the  Commissioner  of  the  General  Lwni  Office^  May 

3y  1892. 

This  motion  is  filed  by  Albert  E.  Bobertson,  praying  for  a  reconsider- 
ation and  review  of  the  decision  of  the  Department  of  January  2^  1892, 
in  the  case  of  E.  P.  Drake  and  E.  W.  Sargent  v.  A.  G.  Button  (14  L. 
D.,  18),  so  far  as  it  affects  the  E.  ^  of  the  SE.  ^  of  Sec  34,  T.  93  K,  B. 
48  W.,  Des  Moines,  Iowa. 

The  case  sought  to  be  reviewed  came  before  the  Department  ux)on 
the  application  of  Drake  to  perfect  title  to  certain  lands  purchased  from 
the  Sioux  Oity  and  St.  Paul  Bailroad  Company,  under  the  4th  section 
of  the  act  of  March  3, 1887  (24  Stat.,  566).  Button  claimed  part  of  the 
land  embraced  in  said  application  by  virtue  of  the  homestead  entry, 
and  thereui>on  a  hearing  was  ordered  to  determine  the  rights  of  the 
parties  to  said  controversy.  It  was  held  that  Drake,  being  a  bona  fide 
purchaser  of  said  lands  from  the  railroad  company  after  the  lands  were 
patented  to  the  State  for  the  benefit  of  said  road,  and  prior  to  Septem- 
ber 12, 1887,  when  they  were  restored  to  the  public  domain,  had  the 
right  to  perfect  title  to  the  same,  and  was  entitled  to  have  patent  issued 
therefor.  The  claim  of  Button  was  not  initiated  until  March  5, 1888, 
when  he  made  homestead  entry  of  part  of  said  tracts. 

Bobertson  alleges  that  he  made  pre-emption  filing  September  12, 1887, 
for  the  E.  |  of  the  SE.  ^  of  Sec.  34,  T.  93  K.,  B.  48  W.,  Des  Moines,  Iowa, 
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alleging  settlement  April  21, 1887,  and  that  said  land  is  embraced  in  the 
application  of  Drake.  He  was  not  a  party  to  the  record  in  the  case  of 
Drake  et  aJ.  v.  Button,  but,  in  view  of  the  fact  that  the  decision  is  in  con- 
flict with  his  claim,  he  asks  that  a  rehearing  may  be  granted,  and  that 
he  may  have  the  opportunity  of  showing  the  priority  and  legality  of  his 
claim  and  entry,  and  the  existence  of  such  claim  prior  to  that  of  Drake. 

This  motion  must  be  denied,  for  the  reason  that  Bobertson  is  a  stranger 
to  the  record,  and  has  no  right  to  ask  for  a  review  of  said  decision, 
Charles  Hotaling,  3  L.  D.  300.  He  contends  that  the  hearing  was  or- 
dered on  the  application  of  Button,  and  was  intended  only  to  go  to  the 
status  of  the  land  claimed  by  him;  that  he  (Bobertson)  was  not  men- 
tioned  in  the  order,  and  no  notice  having  been  given  to  him,  although 
his  filing  was  of  record,  it  is  evident  that  the  Commissioner  did  not 
consider  him  a  party  to  the  case.  If  Bobertson  was  not  a  party  to  the 
record,  or  was  not  bound  to  appear  and  defend  his  claim  ux>on  tiie  hear- 
ing ordered  on  the  application  of  Button,  he  would  not  be  bound  by  the 
decision.  Whether  he  was  bound  to  appear  and  defend  ui>on  that  hear- 
ing is  not  necessary  to  determine  on  this  motion.  If  he  was  not  bound 
by  the  decision,  he  has  clearly  no  right  to  ask  for  a  review  of  it.  Fur- 
thermore, he  does  not  show  that  there  was  any  error  in  the  decision  of 
the  Department  in  the  case  of  Drake  et  ah  v.  Button. 

He  states  that  in  promulgating  the  decision  of  the  Department  the 
local  officers  were  directed  to  notify  him  that  he  would  be  allowed  thirty 
days  within  which  to  show  cause  why  his  entry  should  not  be  canceled. 
If  he  can  show  that  no  cause  exists  his  rights  can  be  protected,  without 
reviewing  or  revoking  the  decision  in  the  case  of  Drake  t;.  Button. 

The  motion  is  denied. 


PBACTICB-APPEAL-OKIiAHOMA  l4Aia>S-TOWKSITE  ENTBT. 

Heitnessey  Tovn^siTE. 

An  appeal  wiU  not  be  entertained  in  the  absence  of  notice  thereof  to  adverse  parties, 
A  homestead  entry,  not  made  in  good  faith  for  a  borne  and  for  agiicaltaial  puiposes, 
bnt  made  with  the  intent  to  nse  the  whole  or  a  part  thereof  as  a  townsite,  is  in- 
valid in  its  entirety,  and  the  invalidity  can  not  be  limited  to  particular  tracts 
embraced  within  said  entry,  either  by  a  subsequent  purchase  of  a  portion  of  the 
land  under  section  21,  act  of  May  2, 1890,  or  by  the  relinquishment  of  the  part 
used  for  townsite  purposes. 

Secretary  ITohle  to  the  Commissioner  of  the  Qenercl  Land  Office^  May  4, 

1892. 

I  have  considered  the  case  of  the  townsite  of  Hennessey  involving  the 
SW.  J  of  ins.  J,  the  SE.  J  of  the  KW.  i,  the  inS.  J  of  the  SW.  J,  and 
the  NW.  J  of  the  8E.  J  of  Sec.  24,  T.  19  N.,  E.  7  W.,  Kingfisher,  Okla- 
homa, on  appeal  by  John  W.  Creech,  from  your  decision  of  October  17, 
1891« 
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The  local  ofScers  report  that  due  notice  of  yonr  decision  was  served 
on  Creech  and  that  he  was  allowed  ten  days  in  which  to  appeal  The 
appeal  ;raa  filed  in  the  local  office  November  20, 1891.  The  local  officers 
do  not  state  the  date  the  notice  was  given,  but  it  is  assumed  the  appeal 
was  filed  in  time. 

On  December  21, 1891,  T.  G.  (Jutlip,  attorney  for  the  townsite  occu- 
pants, filed  a  motion  to  dismiss  said  appeal  on  the  ground  that  no  no- 
tice of  the  same  had  been  filed  on  the  opposing  party.  The  townsite 
occupants  were  opposing  parties  and  were  entitled  to  notice  of  appeal* 
As  this  was  not  given,  said  appeal  must  be  dismissed  under  rules  93 
and  99  of  the  rules  of  practice. 

Ko  appeal  has  been  taken  from  your  findings  in  relation  to  the  other 
three  forty  acre  tracts,  and  the  same  have  become  final. 

On  account,  however,  of  the  principles  involved,  it  will  be  necessary 
to  discuss  the  case  at  some  length,  and  during  the  discussion  reference 
will  necessarily  be  made  to  the  claims  of  the  various  parties. 

The  records  show  that  on  April  23, 1889,  section  24,  T.  19  IT.,  E.  7  W., 
was  covered  by  the  following  homestead  entries,  to  wit: 

John  A.  Blair's  for  the  SB.  J;  Canada  H.  Thompson's  for  the  SW.  J; 
Jacob  U.  Shade's  for  the  :SW.  J;  and  John  W.  Creech's  for  the  NB.  J. 

On  October  23, 1889,  Blair  relinquished  his  entry  for  the  SB.  J  and 
on  the  same  day  John  T.  Baldwin  made  homestead  entry  for  the  same 
tract. 

On  February  21, 1890,  John  P.  Jones,  acting  as  mayor  of  the  townsite 
of  Hennessey,  made  application  to  enter  the  SW.  J  of  the  ISTE.  J,  the 
SB.  i  of  the  ISrW.  J,  the  NB.  J  of  the  SW.  J  and  the  ISTW.  i  of  the  SB.  J 
of  said  section  24,  township  and  range  above  mentioned.  Among  the 
statements  made  in  the  application,  are  the  following, 

■ 

That  the  town  of  Hennessey  was  first  opened  for  settlement  and  ooonpled  for  pur- 
poses of  trade  and  basiness  on  Jane  26, 18S9,  nnder  the  control  and  management  of 
the  Hennessey  Town  Company,  an  organization  formed  for  the  purpose  of  speculating 

in  town  lots  in  Oklahoma Thatsaidcompany,  with  the  consent  of  the 

four  original  homestead  entrymen,  caused  the  land  apphed  for  as  a  townsite  to  be 
snrreyed  into  lots  and  blocks,  that  it  negotiated,  through  its  agent,  sales  and 
leases  of  lots  to  the  amount  of  about  $10,000;  that  on  or  about  January  1, 1890,  the 
citizens  of  the  town  were  informed  that*the  town  company  was  an  iUegal  organiza- 
tion and  that  neither  it,  nor  the  homestead  claimants  could  acquire  title  to  the  land 
thus  Buryeyed  and  sold;  they  therefore  petitioned  the  mayor  and  town  council  to 
make  the  townsite  application,  aud  refased  to  in  any  way  further  recognize  or  to  be 
controlled  by  said  company ;  that  Hennessey  is  on  tiie  line  of  the  Chicago,  Kansas 
and  Nebraska  Railroad  and  that  parties  connected  with  the  management  of  said 
road  are  also  members  of  said  town  company,  of  which  it  is  belieyed,  the  original 
homestead  entrymen  are  also  members,  from  the  fact  that  they  have  never  objected 
to  the  survey  and  occupation  of  the  land  for  townsite  purposes,  and  have  themselves 
negotiated  sales  of  lots  in  said  town  to  divers  parties;  that  sidd  town  has  a  popula- 
tion of  over  two  hundred  and  that  its  business  and  improvements  are  sufficient  to 
warrant  it  in  making  application  for  the  land  sought. 

The  townsite  application  was  rejected  by  the  local  officers. 
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Various  affidavits  of  contest  were  filed  against  the  homestead  entries 
alleging  that  the  same  were  illegal  and  frandulent;  that  they  were  made 
for  specnlative  purposes  and  that  the  entryman  had  consented  to  the 
use  of  the  land  for  townsite  purposes,  etc. 

In  view  of  the  sworn  statements  contained  in  the  townsite  application, 
and  the  charges  made  by  the  individual  contestants,  hearings  were  or- 
dered in  each  case  under  instructions  fix)m  your  office,  after  due  notice 
to  all  parties  in  interest. 

On  the  day  of  hearing,  John  T.  Baldwin  appeared  and  relinquished 

his  claim  to  the  NW.  J  of  the  SE.  J  of  said  section  24.    Said  forty  acres 

therefore  becomes  subject  to  entry  under  the  townsite  law  of  Oklahoma, 

and  will  become  subject  to  the  jurisdiction  of  the  proper  board  of  town- 
site  trustees. 

After  the  hearing  involving  the  SW.  J  of  the  NB.  J  of  said  section  24, 
embraced  in  the  homestead  entry  of  John  W.  Creech,  the  local  officers 
found  that  the  charges  preferred  that  said  Creech  made  his  homestead 
entry  for  fraudulent  and  speculative  and  townsite  purposes,  and  that  he 
consented  to  the  sale  of  town  lots,  etc.,  were  true,  and  recommended  that 
his  entry  be  canceled.  You  affirmed  their  action,  and  by  faQure  of  appeal, 
in  due  form  said  decision  has  become  final.  I  will  say,  however,  that  I 
think  the  decision  was  fully  justified  by  the  evidence  submitted.  Said 
tract  of  land  therefore  becomes  subject  to  entry  under  the  townsite  laws 
of  Oklahoma  and  will  be  subject  to  the  jurisdiction  of  the  proper  board 
of  ti-ustees. 

So  far  as  the  remaining  tracts  of  land,  viz.,  the  SB.  J  of  the  NW.  J 
and  KE.  ^  of  the  S W.  ^  of  said  section  24,  included  in  the  townsite  ap- 
plication, and  which  are  embraced  in  the  homestead  entries  of  Canada 
H.  Thompson  and  Jacob  17.  Shade,  are  involved,  it  appears  that  on  the 
day  appointed  for  the  hearing,  the  mayor  of  Hennessey,  by  authority 
of  what  purported  to  be  the  city  council,  filed  a  motion  to  dismiss  the 
hearing,  which  motion  was  entertained  by  the  local  officers.  Certain 
citizens,  however,  protested  agauist  this  action  on  the  part  of  the  town 
authorities,  aiid  a  further  hearing  was  ordered  with  notice  to  all  parties. 
At  this  hearing  no  evidence  was  submitted  in  opposition  to  the  home- 
stead entries,  but  Thompson  and  Shade  introduced  evidence  in  support 
of  their  claims. 

From  the  evidence  submitted  it  appears  that  these  entries  were 
legally  made;  the  charges  of  fraud,  illegality,  and  speculation  on  the 
part  of  Thompson  and  Shade  are  not  sustained.  Said  parties  have 
applied  to  purchase  said  tracts  of  land  for  townsite  purposes  under  the 
provisions  of  section  22  of  the  act  of  May  2, 1890,  at  $10,  per  acre. 
The  local  officers  recommend  that  these  applications  be  granted  and 
you  approve  that  recommendation,  and  your  decision  on  that  point  is 
affirmed,  and  said  applications  will  be  duly  considered. 

The  case  might  properly  be  closed  at  this  point,  were  it  not  for  the 
fact,  that  in  your  decision  certain  propositions  are  stated,  which  in  my 
opinion,  demand  consideration. 
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It  was  held  in  the  Orlando  Towosite  case  (13  L.  D.,  99),  that  a  duly 
qnaMed  homestead  Bntryman,  who  was  qualified  to  make  final  home- 
stead entry  and  receive  a  patent  for  his  lands,  might  enter  that  portion 
lued  for  agricultural  purposes  under  the  provisions  of  section  21,  of  the 
act  of  May  2, 1890  (26  Stat.,  81),  and  that  portion  used  for  townsite 
puri>oses  under  the  provisions  of  section  22,  of  the  same  act. 

Thompson  and  Shade  have  each  made  a  cash  entry  for  the  one  hun- 
dred and  twenty  acres  not  used  for  townsite  purposes,  under  section  21 
of  the  act  of  May  2, 1890,  and  now  apply  to  make  another  cash  entry  for 
forty  acres  under  section  22  of  said  act.    You  say — 

In  other  words^  the  cash  entries,  for  the  one  hmidred  and  twenty  acres  each,  of 
Shade  and  Thompson,  respectiyely,  as  completely  separate  the  tracts  covered  therehy 
from  the  respective  tracts  applied  for  by  them  as  apart  of  the  townsite  of  Hennessey, 
as  the  above  stated  relinquishment  of  John  W.  Creech  separated  the  one  hundred  and 
twenty  acres  covered  thereby  from  the  forty  acres  still  claimed  by  him  and  which  is  a 
part  of  said  townsite.  The  invalidity,  if  such  it  should  be  finally  found  to  be,  of  their 
respective  homestead  entries,  as  the  result  of  using  or  consenting  to  the  use  of  a  por- 
tion of  the  same  for  townsite  purposes,  which  invalidity  would  have  extended  to  the 
whole  of  said  homestead  entries,  has,  by  means  of  said  cash  entries,  been  limited  or 
restricted  to  the  portions  of  the  homestead  entries  applied  for  by  said  entryman  as 
portions  of  the  townsite  of  Hennessey. 

There  certainly  is  nothing  in  the  Orlando  townsite  decision  which  jus- 
tifies, or  in  any  manner  sustains  such  a  conclusion,  and  I  am  unable  to 
see  anything  in  reason  that  will  justify  it. 

It  was  said  in  the  Orlando  case: — 

The  very  foundation  of  a  final  commuted  cash  entry  is  good  fiaith.  This  principle 
is  so  weU  established  that  the  statement  requires  neither  the  support  of  an  argument, 
nor  the  citation  of  authorities, 

and  of  necessity,  in  making  an  entry  of  various  legal  subdivisions,  the 
good  faith  must  extend  to  each  and  every  legal  subdivision. 

An  entry  may  be  valid  for  one  subdivision  and  invalid  for  another^ 
this  may  result  from  the  fact  that  one  subdivision  is  not  subject  to  entry, 
or  it  may  result  from  the  fact  that  the  applicant  is  disqualified  from  en- 
tering one  tract,  as  in  the  case  of  a  man  who  is  entitled  to  make  an 
additional  entry  of  forty  acres,  but  who  makes  an  entry  of  eighty  acres, 
the  entry  is  valid  lor  the  one  legal  subdivision  but  invalid  for  the  other. 

Your  prox)osition  is  substantially  this:  That  a  man  who  is  legally 
qualified  to  make  a  homestead  entry  of  one  hundred  and  sixty  acres, 
can,  by  violating  the  law  under  which  he  made  the  entry,  disquaUfy 
himself  from  perfecting  title  to  said  tract,  but  that  if  the  acts  consti- 
tuting the  disqualification  are  confined  to  a  legal  subdivision,  he  may 
perfect  title  to  the  remaining  subdivisions,  or  in  other  words,  you  hold 
that,  admitting  Thompson  and  Shade  had  made  their  entries  for  spec- 
ulative purposes  and  for  the  purpose  of  establishing  a  townsite  and  had 
used  forty  acres  for  that  purpose,  the  fact  that  they  had  been  allowed  to 
perfect  title  to  one  hundred  and  twenty  acres  as  agricultural  land  under 
section  21  of  the  act  of  May  2, 1890,  would  limit  their  disqualifications 


456  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

and  disabilities  to  the  forty  acres  thus  illegally  entered  to  be  used  for 
townsite  purposes.  The  result  of  this  contention  of  course,  is  that  the 
cash  entries  for  the  one  hundred  and  twenty  acres  are  legal,  whatever 
might  be  the  finding  as  to  the  remaining  forty  acres.  You  advance  no 
argument  in  support  of  this  proposition,  and  I  am  unable  to  formulate 
any  in  support  of  the  same. 

It  is  sufficient  to  say  that  it  can  not  be  admitted  as  a  correct  doctrine 
to  govern  in  the  adjudication  of  cases.  Had  the  charges  against  the 
original  entries  of  Shade  and  Thompson  been  sustained,  their  cash 
entries  for  the  one  hundred  and  twenty  acres,  would  have  been  illegal 

Upon  the  relinquishment,  by  John  T.  Baldwin,  of  the  BTW,  J  of  the 
SE  ^,  the  land  applied  for  by  the  townsite  occupants,  he  was  allowed 
to  make  cash  entry  for  the  remaining  one  hundred  and  twenty  acres 
embraced  in  his  homestead  entry.    Discussing  said  entry  you  say, — 

It  now  lemains  for  me,  before  conclnding  this  decision,  to  consider  the  charges 
contained  in  the  affidavit  of  contest  filed  by  Norman  R.  Frishkom  against  cash  entry 
No.  15  of  John  T.  Baldwin.  These  charges  consist  first,  of  an  allegation  to  the  effect 
that  the  north-west  qnarter  of  the  land  covered  by  Baldwin's  homestead  entry  was  i 

occupied  as  a  part  of  the  Hennessey  townsite  at  the  date  said  entry  was  made  of 
record  October  28, 1889;  second,  that  a  few  days  subsequent  to  making  his  cash  / 

entry  of  the  remaining  one  hundred  and  twenty  acres,  he  subdivided  a  portion  thereof 
into  town  lots.  The  first  of  these  aUegations  was  virtually  admitted  by  Baldwin  and 
he  at  the  same  time  cured  the  resulting  invalidity  of  his  homestead  entry  by  relin* 
quishing  the  forty  acres  thus  occupied  as  hereinbefore  stated.  The  second  aUega- 
tion,  if  admitted,  could  in  nowise  affect  Baldwin's  cash  entry  No.  15,  unless  accom- 
panied by  the  admission  of  proof  that  it  was  his  intention  to  use  the  land  or  some  | 
portion  tiiereof  for  townsite  purposes,  at  the  date  of  making  said  cash  entry. 

Frishkom  has  taken  no  steps  to  set  aside  your  judgment  and  it  is 
presumed  he  has  acquiesced  in  your  action.  But  the  doctrine  an- 
nounced, and  which  seems  to  be  the  rule  of  your  office,  can  not  be 
acquiesced  in  as  correct.  The  validity  of  Baldwin's  cash  entry  for  the 
one  hundred  and  twenty  acres,  depends  upon  the  validity,  so  far  as  the 
motive  is  concerned,  of  his  original  homestead  entry  for  the  one  hun- 
dred and  sixty  acres.  His  motive  in  making  the  original  entry  and  not 
his  motive  in  making  the  final  cash  entry,  must  control.  If  he  took  the 
original  one  hundred  and  sixty  acres  with  the  intention  of  using  a  por- 
tion of  it,  viz.,  forty  a<^res  for  townsite  purposes,  his  entry  was  illegal 
and  could  not  be  validated  by  a  relinquishment  of  the  said  forty  acres; 
and  this  principle  must  control  in  the  abjudication  of  cases.  To  hold 
otherwise  would  be  to  encourage  x)ersons  to  make  illegal  entries,  with 
the  assurance  that  if  detected,  they  might  relinquish  a  portion  of  the 
entry  and  perfect  title  to  the  balance  of  the  land. 

This  doctrine  is  not  intended  in  any  way  to  interfere  with  the  right 
of  a  party  to  relinquish  a  portion  of  his  entry  and  perfect  title  to  the 
balance,  provided  the  entire  original  entry  was  made  in  good  faith;  the 
good  faith  of  the  entryman  in  making  the  original  entry,  is  the  test  by 
which  the  subsequent  entry  or  entries  must  be  judged,  and  upon  which 
Hiey  must  stand  or  fall. 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  457 

The  papers  in  the  case  are  herewith  returned,  and  you  will,  instruct 
the  proper  board  of  townsite  trustees  to  take  the  necessary  steps  to 
perfect  title  to  that  portion  of  land  subject  to  townsite  entry. 


SOIiDrBB'S  ADDITION AI<  HOMESTEAD-SECTION  7,  ACT  OF  MARCH  8, 

1891. 

United  States  v.  Ooonsy. 

The  confirmatory  proyisions  of  the  hody  of  section  1,  act  of  March  3;  1891^  extend  to  a 
soldier's  additional  homestead  entry  based  npon  service  in  the  Missonri  Home 
Goards. 

First  A$9ista/nt  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Lamd  Office^  May  4y  1892. 

I  have  considered  the  motion  of  John  Bratt,  transferee,  in  the  case  of 
the  United  States  v.  Samuel  0.  Goonsy,  asking  to  have  said  case  dis- 
posed of  under  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

The  record  shows  that  Goonsy  made  additional  soldier's  homestead 
entry  on  September  6, 1886,  for  the  tract  in  question,  to  wit:  N  J  of 
NB  J  of  Sec.  34,  T.  17  N.,  E.  36  W.,  Korth  Platte  land  office,  Nebraska, 
and  paid  for  the  land  and  received  final  certificate  Ko.  1144  therefor. 
On  the  same  day  he  sold  and  conveyed  the  tract  to  Theodore  F.  Barnes, 
who  in  turn  sold  and  conveyed  it  together  with  other  lands  to  John 
Bratt. 

On  December  8, 1888,  said  entry  was  held  for  cancellation  <<  as  illegal, 
being  based  upon  service  performed  in  the  Missouri  Home  Guards,  the 
members  of  which  organization  are  not  entitled  to  the  benefits  of  sec- 
tion 2306  Bevised  Statutes  United  States." 

An  appeal  was  taken  from  said  order  to  this  Department,  and  was 
pending  here  on  March  3, 1891,  when  the  act  above  cited  was  approved. 
John  Bratt,  claiming  to  be  transferee  and  present  owner  of  the  tract, 
has  filed  tlds  motion. 

It  api>ears  from  the  above  statement  of  facts  that  the  entry  in  ques- 
tion waA  made  on  September  6, 1886,  and  that  the  tract  was  sold  after 
said  final  entry  and  prior  to  March  1, 1888.  No  fraud  has  been  found 
against  the  purchaser.  These  facts  show,  prima  faeiej  that  the  case  has 
all  the  elements  required  to  bring  it  within  the  provisions  of  section  7 
of  the  act  of  March  3, 1891. 

You  are  therelore  directed  to  call  on  the  transferee  to  furnish  proof 
as  required  by  the  letter  of  instructions  to  chiefs  of  divisions,  dated 
May  8,  1891  (12  L.  D.,  460).  After  receiving  this  proof,  you  will  ad- 
judicate the  case  in  the  Ught  of  the  act  and  instructions  above  cited* 
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» 

fiALB  OF  ISOIiATED  TBACT-SETTIiEMEKT  BIGHT. 

John  M.  I^ettles. 

An  order  for  the  survey,  and  pnblic  offering  of  land  as  an  isolated  tract,  preolndea 
the  allowance  of  a  pre-emption  filing  therefor,  tendered  by  the  applicant  £ir 
survey,  and  based  upon  an  alleged  prior  settlement  right. 

First  Assistamt  Secretary  Chandler  to  the  Commissioner  of  the  Oenerdl 

Land  Office,  May  4y  1892. 

I  am  in  receipt  of  your  letter  of  July  9, 1891  transmitting  the  appeal 
of  John  M.  Kettles  from  your  decision  of  December  12, 1890  rejecting 
his  application  to  file  pre-emption  declaratory  statement  for  lot  3,  Sec 
3,  T.  37  S.,  B.  41  B.,  Gainesville,  Florida,  land  district. 

It  appears  from  the  record  and  the  affidavits  of  the  applicant,  that 
he  went  upon  this  land  in  October,  1889,  cleared  a  few  acres  and  planted 
them  to  bananas.  The  land  is  an  island  in  Indian  Biver  in  said  section 
3,  and  contains  about  forty  acres.  In  April,  1890,  he  applied  to  have 
the  island  surveyed,  and  on  May  8, 1890,  the  Secretary  of  the  Interior, 
on  examination  of  the  case,  found  that  this  island  was  about  two  and 
one  half  feet  above  high  water  mark;  that  it  contained  about  forty 
acres  and  was  fit  for  agricultural  purposes;  that  there  were  about  five 
hundred  banana  plants  on  it,  and  a  house  fourteen  by  sixteen  feet, 
value  about  three  hundred  dollars,  made  by  Nettles,  and  that  notice 
had  been  given  the  owners  of  the  main  land  opposite  the  island  of  said 
application  for  survey.  Thereupon,  you  were  directed  to  contract  for 
a  survey  of  the  island,  and  it  was  directed  in  said  letter  (VoL  91,  p. 
125,  L.  and  E.)  <<  That  when  said  island  has  been  surveyed  it  shall  be 
offered  at  pubh'c  sale  as  an  isolated  tract  under  section  2456  of  the  revised 
statutes." 

I  do  not  find  in  the  papers  before  me  any  reason  for  recalling  that 
letter,  or  revoking  the  order  therein  made.  The  applicant  went  upon 
the  island,  taking  the  risk  of  the  owners  of  the  main  land  claiming  it. 
He  asked  to  have  it  surveyed  as  an  isolated  parcel  of  land.  He  now 
says  substantially  that  it  is  of  such  value  that  he  is  unable  to  pay  for 
it  what  others  are  willing  to  pay  because,  inferably,  of  its  great  value, 
None  of  these  reasons  will  warrant  the  Department  in  revoking  its 
former  order.  This  case  is  similar  to  that  of  Luther  K.  Madison  (12  L. 
D.,  397),  and  under  the  rule  there  laid  down  Nettles'  application  was 
properly  rejected.    Your  decision  is  therefore  affirmed. 
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PBB-EMPTIOK  FILING— MARRIED  WOMAN. 

Brown  ff.  STbyillb. 

A  married  woman,  living  apart  from  her  hnsband  nnder  a  Tolnntary  agreement  of 
separation,  is  not  qualified  to  file  a  pre-emption  declaratory  statement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  4, 1892. 

The  land  Involved  in  the  controversy  between  the  parties  to  this  pro- 
ceding,  is  the  KE.  J  of  Sec.  3,  T.  24  8.,  E.  9  W.,  Las  Cruces  land  dis- 
trict, New  Mexico. 

Brown  filed  his  pre-emption  declaratory  statement  for  this  tract  on 
the  9th  of  August,  1887.  On  the  24th  of  that  month  Mrs.  NeviUe  filed 
her  declaratory  statement  for  the  same  tract,  alleging  settlement  on 
the  17th  of  October,  1886.  A  few  days  after  his  filing  Brown  under- 
took to  take  possession  of  the  land,  and  erect  a  house  thereon.  This  he 
wa«  prevented  from  doing  by  Mrs.  Neville.  He  alleges  that  she  threat- 
ened him  with  bodily  injury,  and  with  death.  Not  wishing  to  encoun- 
ter either,  he  filed  an  affidavit  of  contest,  alleging  that  Mrs.  NevUle  waB 
not  a  qualified  pre-emptor  at  the  date  of  her  filing,  for  the  reason  that 
she  was  a  married  woman,  and  that  she  had  previously  exhausted  her 
pre-emption  rights. 

A  hearing  was  thereupon  ordered,  which  took  place  at  the  local  office 
on  the  17th  of  January,  1888,  at  which  both  parties  submitted  evidence. 
This  was  followed  by  a  decision  by  the  register  and  receiver,  on  the  17th 
of  March,  1888,  in  which  they  recommended  the  cancellation  'of  the 
pre-emption  declaratory  statement  of  Mrs.  Neville.  This  decision  not 
being  satisfactory  to  her,  she  filed  a  motion  for  rehearing,  which  was 
overruled,  and  on  the  18th  of  April,  1888,  she  filed  an  appeal,  specifying 
all  the  findings  of  the  local  officers  as  errors,  and  again  asking  for  a 
rehearing.  There  was  no  evidence  of  service  of  this  appeal  upon  the 
opposite  party,  and  in  your  decision  of  the  whole  case,  made  on  the  25th 
of  September,  1890,  you  dismissed  the  same. 

While  her  appeal  was  pending  before  you,  she  applied  to  make  home- 
stead entry  for  the  land.  This  application  was  made  on  the  11th  of 
January,  1890,  and  was  rejected  by  the  local  officers,  for  the  reason  that 
the  land  was  covered  by  soldiers'  additional  homestead  entries.  She 
appealed  from  such  decision  and  in  your  decision  of  September  26, 
1890,  you  sustained  the  action  of  the  local  officers  in  rejecting  her 
homestead  application.  An  appeal  from  your  decision,  brings  the  case 
before  me  for  consideration. 

The  appeal  consists  of  nine  statements  of  fact  which  she  asserts  her 
ability  to  prove,  and  concludes  with  the  assertion  that  your  decision  is 
contrary  to  the  law  and  the  evidence.  It  does  not  conform  to  the  rules 
of  practice  of  the  Department,  but  I  have  nevertheless  examined  the 
record  in  the  case,  and  have  concluded  to  decide  it  upon  its  merits. 
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The  record  contains  certain  affidavits  by  different  parties,  ana  letters, 
or  statements  in  writing,  by  the  register  of  the  land  office  atConcordia, 
Eansas.  All  of  these  bear  date  subsequent  to  the  hearing  before  the 
local  officers  at  Las  Cruces,  and  can  not  therefore  properly  constitute 
the  basis  for  a  decision  in  the  case. 

The  declaratory  statement  of  Brown  was  canceled  by  relinquishment 
on  the  28th  of  August,  1888,  and  the  appeal  of  Neville  from  the  decision 
of  the  local  officers  recommending  the  cancellation  of  her  pre-emption 
filing,  having  been  dismissed  by  you,  upon  the  authority  of  Bundy  v. 
Fremont  Town  Site  (10  L.  D.,  SQ'i),  the  only  question  before  me  is  as  to 
her  right  to  make  homestead  entry  for  the  land  on  the  11th  of  January, 
1890,  which  depends  upon  her  right  as  a  pre-emptor  when  she  filed  for 
the  same,  in  August,  1887. 

From  the  record  it  appears  that  she  occupied  the  land  from  the  time 
she  made  settlement  thereon,  in  October,  1886,  up  to  the  time  that  she 
sought  to  make  homestead  entry  therefor,  and  certain  soldiers'  additional 
homestead  entries,  made  for  the  land  between  those  dates,  would  be 
held  subject  to  any  rights  which  her  pre-emption  filing  conferred  upon 
her. 

The  fact  was  both  established  by  the  evidence,  and  admitted  by  the 
defendant,  that  she  was  married  to  James  Neville,  at  Silver  City,  Kew 
Mexico,  on  the  20th  of  October,  1886.  She  also  testified  that  her  hus- 
band was  still  living,  although  they  were  not  living  together,  they 
having  voluntarily  agreed  to  live  separate  and  apart.  It  is  clear,  there- 
fore, that  at  the  time  she  made  her  pre-emption  filing,  she  was  not  a 
widow,  or  a  single  person.  As  to  age  and  citizenship  she  was  within 
the  rule,  but  was  she  the  head  of  a  family  t  If  not,  she  was  not  a 
qualified  pre-emptor  when  she  filed  her  declaratory  statement.  If  her 
filing  gave  her  no  rights  to  the  land,  it  is  free  from  all  claims  after  the 
cancellation  of  the  declaratory  statement  of  Brown,  and  her  application 
to  make  homestead  entry  therefor,  subsequent  to  the  soldiers'  ad- 
ditional homestead  entries,  was  properly  rejected  by  the  local  officers, 
and  their  action  waa  properly  approved  by  you. 

In  Giblin  v.  Moeller's  Heirs  (6  L.  D.,  296),  it  was  held  that  «  proof  of 
temporary  absences  on  the  partof  the  husband,  and  of  non-cohabitation 
for  a  year,  would  not  warrant  the  allowance  of  a  timber  culture  entry 
to  a  married  woman,  claiming  the  right  as  a  deserted  wife  and  head  of 
a  family."  In  Willard  v.  Hashman  (13  L.  D.,  579),  it  was  laid  down  as 
a  correct  legal  proposition,  that  where  the  husband  is  of  sound  mind, 
not  convicted  of  crime,  nor  restrained  of  his  Uberiy,  the  law  recognizes 
him  as  the  head  of  the  family.  To  emphasize  that  proposition  in  that 
case,  it  was  added  that  should  the  wife  voluntarily  leave  the  home  of 
the  husband,  and  establish  for  herself  a  home  elsewhere,  she  would  not 
become  the  head  of  the  family,  even  though  she  took  their  children 
with  her. 

In  the  case  at  bar,  the  proof  is  that  the  separation  between  Mrs. 
I^eville  and  her  husband  was  a  voluntary  one.    There  is  no  suggestion 


DECISIONS  RELATING  TO  THE   PUBLIC   LANDS.  461 

of  desertion  on  his  part,  except  her  testimony  that  he  did  not  support 
her  after  their  agreement  to  live  apart  from  each  other.  Neither  is 
there  any  evidence  as  to  how  long  snch  separation  was  to  continue* 
She  is  therefore  not  brought  within  the  rule  which  allows  a  deserted 
wife  to  make  filing  or  entry  for  public  land,  and  the  doctrine  laid  down 
in  Willard  v.  Hashman  must  be  applied  to  the  case.  The  result  is, 
that  she  was  not  a  qualified  pre-emptor  when  she  filed  her  pre-emption 
declaratory  statement,  and  she  acquired  no  right  to  the  land  by  such 
filing. 

After  the  cancellation  of  Brown's  filing  the  land  was  free  from  all 
legal  claim,  and  the  applications  to  make  soldiers' additional  homestead 
entry  therefor  were  properly  allowed,  and  her  subsequent  homestead 
application  was  properly  rejected.  The  decision  appealed  from  is  there- 
fore afiftrmed. 


pbtvate  bktbt-nok-minlsbaii  affid avit— patioent. 

Mendenhall  v.  Howell  et  al. 

An  application  to  make  priyate  entry  should  not  be  aooepted,  and  held,  with  time 
aUowed  for  the  applicant  to  examine  the  land  and  file  the  requisite  non-mineral 
affidavit,  but,  in  the  absence  of  any  intervening  adverse  claim  such  action  does 
not  defeat  the  right  of  entry. 

The  non-mineral  affidavit  may  be  made  by  the  attorney  of  the  applicant* 

The  receiver  may  properly  accept  as  payment  a  deposit  of  money  in  a  goyemment 
depositary,  where  a  large  amount  is  involved. 

First  Assistant  Secreta/ry  Chandler  to  the  Oommissianer  of  the  Qenerdl 

Land  Office^  May  4, 1892. 

I  have  considered  the  case  of  W.  J.  Mendenhall  v.  W.  A,  Howell  and 
Walter  D.  Jacoway,  on  appeal  from  your  decision  of  January  12, 1891, 
involving  the  validity  of  cash  entries  for  the  E.  ^  of  the  SE.^  and  K.^ 
of  Bee.  6,  S.  i  of  NE.  ^  and  S.  ^,  Sec.  10^  and  TS,  ^  of  SE.  ^  and  IT.  }, 
Bee.  14,  T.  4  J^.,  E.  21  W.,  Dardanelle  land  district,  Arkansas. 

April  29, 1887,  Jacoway  l^led  application  for  a  large  tract  of  land  in- 
cluding the  above  described  tracts  in  controversy;  but  as  the  applicant 
did  not  have  sufficient  knowledge  of  the  land  to  execute  the  non-mineral 
affidavits  for  the  same,  the  local  officers  accepted  and  hel4  the  applica- 
tions allowing  the  party  ten  days  to  examine  the  land,  make  the  re- 
quired non-mineral  affidavits  and  perfect  his  entries.  It  appears  that 
on  May  9, 1887,  W.  A.  Howell  fQed  in  the  local  office  an  application  to 
make  cash  entry  for  the  E.  ^  of  SE.  ^,  and  N.  ^,  Sec.  6,  town  and  range 
as  above,  which  in  view  of  the  fact  that  the  ten  days  had  expired,  the 
register  allowed.  William  D.  Jacoway,  father  of  and  attorney  for  the 
defendant,  proceeded  to  and  examined  the  land,  and  on  the  morning 
of  May  13, 1887,  the  defendant  filed  the  non-mineral  affidavits  required, 
made  by  his  &ther,  at  the  same  time  on  account  of  the  large  purchase 
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amonntiDg  to  about  $30,000  an  arrangement  was  made  that  the  mon^ 
be  paid  into  the  First  National  Bank  of  Little  Bock^  Arkansas,  a  gov.- 
ernment  depositary,  to  the  credit  of  the  receiver. 

On  May  14, 1887,  duplicate  receipts  were  issued  to  Walter  D.  Jaco- 
way  who  made  endorsement  thereon  in  favor  of  one  Logan  H.  Boots, 
and  lefb  them  in  the  hands  of  the  receiver  for  delivery  to  Boots.  0& 
the  following  day  the  receiver,  to  assure  himself  that  the  money  had 
been  properly  deposited,  visited  Little  Bock  and  after  ascertaining  that 
the  proper  amounts  had  been  deposited  in  said  bank  by  Boots^  as  also 
said  Howell,  he  delivered  to  them  the  duplicate  receipts. 

On  May  14, 1887,  W.  J.  Mendenhall,  the  contestant,  made  application 
to  enter  the  lands  in  question,  which  was  rejected  on  the  21st  of  the 
same  month  by  the  local  officers,  on  the  ground  that  the  lands  were 
already  embraced  in  the  entries  of  Howell  and  Jacoway,  whereupon  the 
contestant  appealed  and  at  the  same  time  forwarded  to  you  a  x>etition 
asking  for  a  hearing  alleging  that  he  was  the  first  legal  applicant  for 
the  land,  that  the  receiver  was  a  relative  of  one  of  the  defendants,  and 
was  allowed  to  £Qe  non-mineral  affidavits,  executed  by  his  attorney  and 
that  the  receiver  issued  final  receipts  to  Jacoway  and  Howell,  without 
receiving  the  money  in  payment. 

Under  date  of  June  dO,  1888,  you  directed  that  a  hearing  be  allowed 
with  due  notice  to  all  parties  and  in  view  of  the  charge  of  &voritism 
shown  on  account  of  the  relationship  of  the  receiver  to  one  of  the  de- 
fendants, that  flie  testimony  be  taken  before  some  qualifled  officer  not 
connected  with  the  local  office. 

John  B.  Grownover,  a  notary  public  in  Dardanelle  was  designated  to 
take  the  testimony,  and  after  several  i>ostponements,  all  parties  con- 
senting  thereto,  the  hearing  was  concluded  January  19, 1889,  and  on 
the  24th  of  the  same  month,  the  local  officers  decided  adversely  to  the 
contestant  and  so  advised  s31  parties  in  interest.  Contestant  apjiealed 
and  under  date  of  January  12, 1891,  you  affirmed  the  decision  below. 
Contestant  again  appeals,  and  alleges  error  in  holding  that  the  local 
officers  were  justified  in  allowing  applicant  Jacoway  ten  days  from  date 
of  filing  to  complete  entry;  2d,  That  non-mineral  affidavit  could  bo 
made  by  any  person  other  than  the  applicant;  3d,  Thatmoneydeposited 
in  a  bank  used  as  a  United  States  depositary  is  a  sufficient  tender  of 
money  in  payment  of  government  lands;  4th,  That  you,  after  deciding 
that  the  local  officers  had  no  authority  to  allow  ten  days,  etc^  still 
allowed  the  rule  to  stand  in  this  case. 

The  record  in  this  case  shows  that  the  defendant  Jacoway  made  ap- 
plication for  these  lands  April  29, 1887;  that  not  being  prepared  to 
make  the  non-mineral  affidavit,  he  was  allowed  ten  days  to  examine  the 
land,  furnish  the  necessary  affidavit  and  complete  the  entries.  Although 
I  do  not  think  that  such  a  practice  should  be  established  by  the  local 
officers,  yet  in  the  case  under  consideration  the  non-mineral  affidavits 
were  filed  and  tlie  entries  completed  before  the  Mendenhall  application 
was  made.    The  only  objection  I  can  see  to  the  ten  days'  rule  adopted 
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by  the  local  officers,  is  that  during  that  period  it  withheld  the  land  from 
entry  by  other  legal  applicants,  which  is  an  unfair  advantage,  but  in 
fhe  case  under  consideration,  Mendenhall  did  not  make  his  application 
until  several  days  after  the  ten  days  limit  had  expired,  therefore  he  was 
in  nowise  harmed  by  the  rule;  furthermore,  it  does  not  appear  that  the 
local  officers  gave  to  Jacoway  any  undue  preference  outside  of  the  rule 
referred  to,  as  on  May  9, 1887,  after  the  ten  days  had  expired  and  prior 
to  the  completion  of  the  Jacoway  entries,  W.  A.  Howell  made  a  cash 
application  for  a  portion  of  the  laud  in  question  which  was  promptly 
allowed* 

In  relation  to  the  question  of  depositing  the  money  in  a  bank  instead 
of  paying  the  same  direct  to  the  receiver,  I  am  satisfied  that  under  the 
circumstances  and  in  view  of  the  large  amount  involved  ($30,000),  the 
course  of  the  receiver  was  eminently  a  proi^er  one  to  pursue,  especially 
when  we  take  into  consideration  that  the  bank  in  question  was  a  gov- 
ernment depositary;  Airthermore,  it  is  shown  that  the  receiver  did  not 
turn  over  the  duplicate  receipts  lor  said  entries  until  he  had  been  assured 
that  the  money  in  question  had  been  properly  deposited  subject  to  his 

order. 

Begarding  the  2d  specification  of  error,  Jacoway,  the  applicant,  ap- 
pears to  have  been  ignorant  of  the  lines  of  survey  and  it  would  have 
been  somewhat  difficult  for  him  to  have  informed  himself  thereof,  hence 
under  these  circumstances,  I  know  of  no  reason  why  the  non-mineral 
affidavit  should  not  be  fhmished  by  his  fother,  who  was  also  his  attor- 
ney in  the  case  and  as  it  appears  was  well  acquainted  with  the  lands  in 
dontroversy. 

Again  as  these  lands  were  open  to  private  entry  by  any  qualified  per- 
son and  there  is  no  restriction  in  law  as  to  quantity  or  evidence  required 
as  to  what  use  the  purchaser  intends  to  make  of  the  lands,  I  see  noth- 
ing wrong  in  the  fact  that  Jacoway  purchased  these  lands  for  the  use 
and  benefit  of  Logan  H.  Boots,  who  if  he  had  so  desired,  could  have 
made  the  entries  himselfl  I  fail  to  find  anything  in  the  record  of  this 
case  that  sustains  even  a  suspicion  against  the  official  integrity  of  the 
receiver,  and  I  am  satisfied  that  both  officers  have  conducted  the  trans- 
action with  a  spirit  of  faimess  towards  all  concerned. 

With  this  view  of  the  case  your  decision  is  affirmed* 


8IOT7X  INBIAN  LANDS-ALLOTMENT. 

INSTBUOTIONB. 

Where  seleetlona  haye  heen  receiyed  in  the  local  office  under  the  proTisions  of  sec- 
tion 13,  act  of  March  2,  1889,  and  there  are  no  prior  yalid  claims  thereto,  the 
lands  should  be  dnly  allotted,  and  in  the  eyent  of  the  allottees  death,  prior  to 
the  approyal  of  the  allotment,  patent  should  issue  thereon  in  accordance  with 
section  8  of  said  act. 

Becreta/ry  Noble  to  the  Commissioner  oflndicm  Affairs^  May  5y  1892. 

I  acknowledge  the  receipt  of  your  communication  of  15th  ultimo,  in 
which  you  request  to  be  advised  as  to  whether  allotments  should  be 
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made  to  Indians  of  the  Sionx  Nation  who  had  died  since  complying  with 
the  provisions  of  the  13th  section,  of  the  Sioux  act  of  March  2, 1889 
(25  Stat.,  888),  as  to  election  and  filing  their  applications  in  the  local 
land  office. 

In  response  thereto,  I  transmit  herewith  copy  of  an  opinion  of  28th 
ultimo  from  the  Honorable  Assistant  Attorney  Oeneral  for  the  Depart- 
ment of  the  Interior,  wherein  it  is  held  "that  where  selections  of  land 
have  been  received  in  the  local  land  office  under  the  provisions  of  said 
section  thirteen  of  the  act  of  1889,  and  there  is  no  prior  valid  claims 
thereto,  the  same  should  be  duly  allotted  and  in  case  of  the  death  of 
the  allottees  prior  to  such  approval  patents  should  issue  as  required  in 
section  eight." 

Concurring  in  the  views  of  the  Hon.  Assistant  Attorney  General,  I 
have  to  direct  that  the  same  be  carried  into  effect  by  appropriate  ao- 
tioiu 


opmiow. 

Assistant  Attorney  Oeneral  Shields  to  the  Secretary  o/fhe  Interior^  AgrU 

2dy  1892. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  the 
Hon.  Acting  Secretary  Chandler  of  the  18th  instant,  of  a  communica- 
tion from  the  Acting  Commissioner  of  Indian  AiGairs  relative  to  allot- 
ments upon  the  Sioux  Indian  reservation  under  the  provisions  of  sec- 
tion 13  of  the  act  of  Congress  approved  March  2, 1889  (26  Stat,  888, 
892). 

In  said  communication  it  is  stated  that  certain  Indians  of  the  Sioux 
S^ation  recorded  thdr  elections  with  the  United  States  Indian  agent  of 
the  proper  agency  to  take  allotments  within  the  ceded  Territory  and  ap- 
plied to  have  certain  tracts  of  land  allotted  under  said  act;  that  said 
applications  were  filed  in  the  proper  local  land  office,  and  the  register 
thereof  duly  certified  that  said  lands  were  free  from  any  prior  adverse 
rights  or  claims;  that  on  March  22, 1892,  the  special  allotting  agent  ad- 
vised the  Indian  Office  that  two  of  said  applicants  had  died  since  com- 
plying with  the  provisions  of  said  act  and  the  parents  of  said  children 
demanded  that  said  allotments  should  be  made  for  their  use  and  ben- 
efit. 

The  attention  of  the  Department  is  called  to  its  communication,  dated 
August  2i,  1889,  relative  to  the  general  allotment  act  of  February  8, 
1887,  (24  Stat.  388)  in  which  the  opinion  was  expressed  Idiat  said  act  did 
not  intend  that  allotments  shoxdd  be  made  to  members  of  any  class 
^^not  in  being  at  the  time  the  allotments  are  actually  made^"  and  the 
Acting  Commissioner  requests  ^'  to  be  advised  as  to  whether  deceased 
Indians  of  the  Sioux  Nation  who  belonged  to  the  class  herein  referred 
to  should  have  allotments  made  to  them  upon  the  ceded  lands  of  the 
Bioox  Beservation." 
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By  said  reference  my  opinion  is  asked  ^^  on  the  matter  herein  pre- 
sented.^ 

The  first  section  of  said  act  of  1887,  provides  among  other  things  that 
**  To  each  other  single  person  nnder  eighteen  years  now  living  or  who 
may  be  bom  prior  to  the  date  of  the  order  of  the  President  directing  an 
allotment  of  the  lands  embraced  in  any  reservation  one  sixteenth  of  a 
section."  This  provision  is  carried  into  section  eight  of  said  act  of 
1889,  totidem  verbis. 

Section  11  of  said  Sioux  act  of  1889^  provides  {inter  alia)^ 

That  apon  the  approyal  of  the  allotments  proyided  for  in  this  act  by  the  Secretary 
of  the  Interior,  he  shall  cause  patents  to  issue  therefor  in  the  name  of  the  allottees, 
Tvhich  patents  shall  be  of  the  legal  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  lands  thus  allotted  for  the  period  of  twenty-five  years,  in  trust  for 
the  sole  use  and  benefit  of  the  Indian  to  whom  such  allotment  shall  have  been  made, 
or,  in  case  of  his  decease,  of  his  heirs  according  to  the  laws  of  the  State  or  Territory 
where  such  land  is  located,  and  that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said  Indian,  or  his  heirs,  as  atbresaid,  in 
fee,  discharged  of  said  trust  and  free  of  all  charge  or  incumbrance  whatsoever,  and 
patents  shaU  issue  accordingly. 

By  Section  13  of  the  same  act  it  is  declared, 

That  any  Indian  receiving  and  entitled  to  rations  and  annuities  at  either  of  the  ' 
agencies  mentioned  in  this  act  at  the  time  the  same  shaU  take  effect,  but  residing 
upon  any  portion  of  said  Great  Reservation  not  included  in  either  of  the  separate 
reservations  herein  established,  may,  at  his  option,  within  one  year  from  the  time 
when  this  act  shall  take  effect,  and  within  one  year  after  he  has  been  notified  of  his 
said  right  of  option  in  such  manner  as  the  Secretary  of  the  Interior  shall  direct  by 
recording  his  election  with  the  proper  agent  at  the  agency  to  which  he  belongs,  have 
the  allotment  to  which  he  would  be  otherwise  entitled  on  one  of  said  separate  reserva> 
tions  upon  the  land  where  such  Indian  may  then  reside,  such  allotments  in  all  other 
respects  to  conform  to  the  allotments  hereinbefore  provided. 

In  the  case  presented  it  appears  that  the  Indians  made  their  appli- 
cations as  required  by  law,  which  were  received  by  the  local  officers 
who  certified  that  there  were  no  valid  prior  rights  thereto.  The  Indians 
haxl  done  all  that  was  required  of  them,  and  the  fact  of  their  decease 
after  the  acceptiince  of  their  selections  cannot,  in  my  judgment  militate 
against  the  right  of  their  heirs  to  the  land  selects  by  them.  Besides 
said  section  eleven  expressly  provides  for  the  issuance  of  patent  upon 
an  allotment  where  the  allottee  has  died  after  the  allotment  and  prior  to 
the  issue  of  patent  thereon.  The  trust  patent  is  for  <Hhe  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment  shall  have  been  made,  or 
in  case  of  his  decease,  of  his  heirs,  and  after  the  expiration  of  the  trust 
a  patent  is  to  be  issued  <<  to  said  Indian  or  his  heirs  as  aforesaid  in 
fee." 

'Not  is  this  view  in  conflict  with  the  departmental  decision  referred 
to  relative  to  allotments  under  the  act  of  1887.  In  that  case,  there  had 
been  no  selections  made,  and  no  applications  filed  in  the  local  office  as 
required  by  law,  and  the  Acting  Commissioner  in  his  letter  of  August 
20, 1889,  says  ^^  Heads  of  families  and  single  persons  over  18  are  re- 
14661— VOL.  14 30 
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quired  to  select  for  •themselves,  and  to  do  this  most  be  alive.  No 
provision  is  made  for  the  selections  of  persons  not  aUve,  and  I  see 
nothing  in  the  act  which  contemplates  such  selections."  In  the  case 
presented,  the  selections  have  been  made,  and  it  only  remains  for  the 
Department  to  carry  out  the  wishes  of  those  authorized  to  make  the 
same  to  secure  to  the  heirs  of  the  applicants  the  use  of  the  lands  so 
selected. 

I  am  therefore  of  opinion,  and  so  advise  you,  that  where  selections  of 
land  have  been  received  in  the  local  land  office  under  the  provisions  of 
said  section  thirteen  of  the  act  of  1889,  and  there  are  no  prior  valid 
claims  thereto,  the  same  should  be  dxdy  allotted,  and  in  case  of  the 
death  of  the  allottees  prior  to  such  approval,  patents  should  issue  as 
required  in  said  section  eight. 


TIMBEB  CULTUBE  i:NTBT-*PBELIMrNABY  AFFIDAVIT. 

Wade  v.  Sweeney. 

The  preUmuiary  affidayit  made  by  a  timber  caltare  entryman  miut  be  executed  be- 
fore an  officer  within  the  district  where  the  land  ie  sitiiated,  and  an  entry  defeo- 
tiye  in  this  particular  mnsir  be  canceled  if  attacked  for  that  reason. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  Oeneral 

Land  Office^  May  5j  1892. 

December  4, 1891^  this  Department  made  the  following  decision  in 
the  above  entitled  action  (L.  and  B.  press  copy  book  No.  232,  page  30. 

It  appears  from  the  record  in  the  case  of  WiUiam  W.  Wade  against  James  S weeney, 
that  the  latter  on  July  26, 1878,  made  timber-culture  entry  for  the  SE.  i  Sec.  28,  T. 
102  N.,  R.  56  W.,  Tankton,  now  MitcheU,  South  Dakota. 

March  1, 1888,  Wade  filed  an  affidavit  ot  contest  against  the  same,  the  final  hear- 
ing of  which  commenced  April  2, 1888.  The  affidavit  of  contest  as  flnaUy  amended 
aUeges,  among  other  things,  '  that  said  timber-culture  entry  is  illegal  from  its  in- 
ception in  that  the  said  claimant,  James  Sweeney,  did  not  in  person  subscribe  and 
swear  to  the  affidavit  upon  which  said  timber-culture  entry  was  made,  within  the 
territory  of  Dakota,  and  within  the  Yankton  land  district,  within  which  the  land 
covered  thereby  was  at  the  date  thereof  situated.' 

July  80, 1888,  the  local  officers  found  in  favor  of  the  claimant,  Sweeney,  and  '  dis- 
missed' the  contest. 

Wade  appealed,  and  you  by  your  decision  of  April  8, 1890,  affirmed  the  local  offi- 
cers, dismissed  the  contest,  and  held  Sweeney's  entry  intact.  In  your  said  decision 
you  find  that  the  claimant  has  shown  his  good  faith  by  his  'honest  efforts  to  secure 
a  suitable  growth  of  trees,'  although  it  is  shown  that  after  ten  yean  from  the  date 
of  the  entry,  daring  five  of  which  there  had  been  a  contest  pending,  only  five  trees 
were  growing  on  the  land. 

Without  at  this  time  expressing  an  opinion  as  to  the  sufficiency  of  claimanf  b  culti- 
vation, or  attempts  at  cultivation,  of  trees,  I  find  that  one  important  matter,  which 
may  possibly  control  the  decision  of  the  Department,  has  escaped  your  notice,  or  at 
least  is  not  considered  in  your  said  decision. 

The  instructions  of  this  Department,  construing  the  act  of  June  14, 1878  (20  Stat., 
113),  provide  that  '  all  affidavits  required  under  the  timber-culture  laws  must  be 
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made  before  tlie  register  or  receiver,  or  tlie  clerk  of  some  conrt  of  record,  or  officer 
authorized  to  administer  oaths,  in  ike  dUtriet  where  the  land  is  situated;'  that  'timber- 
cnltnre  affidavits  exeonted  or  signed  outside  of  the  district  in  which  the  land  is 

situated are  illegal.'     (Gen.  Cir.  1889,  page  32).    See  also  Section  2  of 

the  act  of  June  14, 1878,  supra. 

One  of  the  allegations  of  contest  is  to  the  effect  that  this  affidavit  was  not  maide 
"within  the  district  in  which  the  land  was  situated,  which  allegation  seems  to  have 
been  ignored  in  your  said  decision. 

It  is  true  the  local  officers  in  their  decision  allege  that  ^  the  charge  of  not  person- 
ally subscribing  and  swearing  to  the  entry'  was  practically  abandoned  throughout 
the  hearing,  but  an  examination  of  the  evidence  submitted  at  the  hearing,  I  think, 
clearly  contradicts  this  finding.  On  page  115  of  the  record,  after  the  close  of  con- 
testant's oral  testimony  in  chief,  I  find  the  following: 

'  Counsel  for  contestant  calls  attention  to  the  following  records  as  a  part  of  the 

record  in  the  case.' The  original  application  and  affidavit  and  original 

receiver's  receipt  upon  which  that  entry  1332  is  based;'  thus  showing  that  the 
affidavit  in  question  was  introduced  by  the  contestant  to  sustain  the  charge  in 
relation  thereto. 

Counsel  for  contestant,  in  their  argument  before  the  local  officers,  insist  strenu- 
ously upon  this  point  and  quote  the  statute,  supra,  in  support  of  Iheir  argument, 
and  say:  'Sweeney's  entry  affidavit  purparts  to  have  been  made  before  a  notary 
public  then  authorized  to  administer  oaths  only  in  Minnehaha  county,  which  was 
then  in  the  Sioux  Falls  district  and  not  in  the  Yankton  district,  where  the  land  was 
situated.' 

This  point  is  also  insisted  upon  in  argument  of  contestant's  counsel  before  you,  in 
which  he  says :  '  What  purports  to  be  Sweeney's  affidavit  is  admitted  on  all  hands  to 
have  been  sworn  to  at  Sioux  Falls  in  Minnehaha  county.  It  is  shown  by  the  affida- 
vit itself  to  have  been  sworn  to  before  a  notary  public  in  that  county,'  etc. 

In  the  brief  filed  in  this  Department  the  same  point  is  raised  by  counsel  for  con- 
testant, in  which  he  charged,  as  though  it  was  not  disputed,  that  the  affidavit  was 
made  before  a  notary  public  in  Sioux  Falls,  etc. ;  thus  showing  that  all  the  way 
through  the  trial. of  this  case  the  illegality  of  the  entry  has  been  forcibly  and  con- 
tinuously insisted  upon. 

The  local  office  and  your  office  have  ignored  it,  and  counsel  for  claimant  has  at- 
tempted to  withdraw  attention  from  it  by  uncalled  for  and  unfounded  abuse  of  the 
contestant  and  his  attorneys. 

The  affidavit  itself  is  not  with  the  record,  nor  is  there  any  sufficient  evidence 
showing  when  or  before  whom  the  affidavit  was  made.  The  only  evidence  in  rela- 
tion to  the  matter  is  found  in  the  deposition  of  Sweeney  himself  and  one  Garland, 
his  brother-in-law  and  his  agent  in  the  tree  culture.  Sweeney  says,  in  answer  to 
the  question:  'If  you  made  said  tree  claim  entry,  state  where  you  were  and  who,  if 
any  one,  was  present f  'I  made  said  entry  at  the  United  States  Land  Office.  Mr. 
£.  B.  Garland  and  the  officers  and  some  men  were  working  there,  whom  I  took  to  be 
clerks  at  the  time  I  made  my  filing.' 

Garland,  in  his  deposition,  says:  'I  was  present  at  the  time  of  filing.  The  attor- 
ney Hitchcock,  James  Sweeney,  the  receiver  and  clerks  in  the  land  office  were  all 
that  I  know  to  be  present.  The  names  of  the  receiver  and  clerks  I  never  knew.  My 
recollection  is  that  it  was  sworn  to  at  the  land  office.  The  attorney  Hitchcock  made 
oat  the  papers.' 

This  testimony  was  not  taken  at  the  hearing,  but  in  pursuance  of  a  commission  to 
take  their  depositions. 

From  all  these  facts  I  am  forced  to  the  conclusion  that  the  affidavit  was  among 
the  papers  at  the  time  of  the  hearing,  although  not  now  with  the  record  before  me. 
This  evidence  is  necessary  to  a  proper  determination  of  the  controversy,  because 
Sioux  Falls  was  never  witiiin  the  Yankton  district.  The  records  of  the  local  offloe 
will  afford  no  light  as  to  the  contents  of  the  affidavit,  nor  the  place  at  which  it  was 
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made.  Yon  will  therefore  direct  that  a  hearing  be  had  at  the  Mitchell  land  office 
(with  notice  to  both  parties),  to  determine  by  the  best  evidence  obtainable,  wliere 
and  before  whom  the  entry  affidavit  was  made. 

The  decision  of  this  Department  will  be  reserved  nntil  the  evidence  taken  at  the 
hearing  ordered  is  transmitted  to  this  Department.  (See  Matthieaaen  and  Ward  «• 
Williams,  5  L.  D.,  180). 

In  obedience  to  said  judgment,  a  hearing  was  oidered  by  the  local 
office  for  March  16, 1892. 

On  said  day  a  search  was  made,  and  the  missing  affidavit  was  fonnd 
amoug  the  records  of  the  local  office,  which  dispensed  with  the  neces- 
sity of  a  fdither  hearing. 

Said  affidavit  was,  by  yonr  letter  of  April  15,  1892,  transmitted  to 
this  Department,  and  is  now  before  me. 

It  shows  that  the  timber-culture  affidavit  was  sworn  to  and  sub- 
scribed before  a  notary  public,  at  Sioux  Falls,  Minnehaha  county, which 
was  not  within  the  Yankton  district,  in  which  the  land  in  controversy 
is  situated. 

In  accordance  with  the  said  decision  therefore,  Wade's  contest  is  sus- 
tained, and  you  will  direct  that  the  timber-culture  entry  of  Sweeney  be 
canceled. 


PRB-BMPTION— FIN Ali  PROOF— SECTION  2299  B.  &• 

RAFFBETY  V.  Templeton, 

The  right  of  an  heir  to  sabmit  pre-emption  proof  under  section  2269,  B.  8.,  is  not 
defeated  by  the  fact  that  snch  heir  may  have  sold  his  interest  in  the  land. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  May  5, 189J2. 

In  November  1879,  Michael  Rafferty,  who  was  a  naturalized  citizen 
of  the  United  States  settled  upon  the  SB.  J  of  section  17,  T.  16,  S.  E. 
3  E.,  San  Francisco,  Oahfomia,  and  soon  thereafter  made  application 
to  file  a  pre-emption  declaratory  statement  for  said  land.  The  applica- 
tion was  not  allowed  by  the  local  laud  officers,  the  tract  at  that  time 
being  supposed  to  be  railroad  land,  however,  by  a  decision  of  yours, 
dated  August  31, 1885,  the  claim  of  the  Southern  Pacific  Bailroad 
Company  to  the  tract  was  denied  and  Raflferty  was  allowed  to  make  a 
filing  which  he  did  on  June  18, 1886,  alleging  settlement  November  17, 
1879. 

On  May  24, 1886,  Charles  S.  Templeton  made  a  pre-emption  filing  for 
a  part  of  the  land  in  question,  to  wit:  the  E.  ^  ot  the  NE.  i  of  said  sec- 
tion, together  with  the  E.  i  of  the  SE.  |  thereof  claiming  settlement 
fiom  November  21, 1885. 

Final  proof  was  tendered  on  each  of  these  filings  on  January  16, 1888, 
Bafferty  having  died  in  1886,  final  proof  was  made  for  the  heirs  by  Pat- 
rick Bafferty,  his  brother,  who  appears  as  plaintiff  herein.    The  South- 
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ern  Pacific  Bailroad  Company,  also  appeared  at  this  hearing  and  pro- 
tested against  the  acceptance  of  the  proof  of  either  Bafferty  or  Tem- 
pleton. 

On  December  13, 1888,  after  considering  the  case  the  register  and  re- 
ceiver found  in  favor  of  Bafferty  and  held  Templeton^s  filing  for  cancel- 
lation in  so  far  as  it  conflicted  with  that  of  plaintiff. 

The  Southern  Pacific  Bailroad  Company  and  Templeton  appealed 
from  said  finding  to  you  and  on  April  11, 1889,  you  decided  that  the 
railroad  company  had  no  interest  in  the  land  in  question  and  dismissed 
its  appeal;  from  this  action,  said  company  has  not  appealed,  hence  your 
judgment  as  to  its  alleged  claim  to  the  tract  has  become  final. 

On  March  11, 1891,  you  considered  the  case  as  between  Bafferty  and 
Templeton  on  the  appeal  of  the  latter  and  reversed  the  finding  of  the 
register  and  receiver  and  held  the  filing  of  Michael  Bafferty  for  cancel- 
lation. An  appeal  has  been  taken  from  said  judgment  to  this  Depart- 
ment. 

It  is  shown  by  the  evidence  in  the  record  that  Michael  Bafferty  re- 
sided on  this  land  continuously  from  November  17, 1879,  until  his  death 
in  August  1886.  He  had  a  house  there  twelve  by  fourteen  feet  in  which 
was  a  bedstead  and  bedding,  table,  benches,  a  stove  and  cooking  uten- 
sils; house  worth  about  J60.  He  had  placed  fencing  on  the  tract  worth 
about  $100  and  had  fifteen  or  twenty  acres  of  the  land  under  cultiva- 
tion, which  he  seems  to  have  cropped  each  year.  The  balance  of  the 
laud  was  used  for  grazing  his  stock  and  that  of  others,  whose  stock  he 
permitted  to  run  there.  He  persistently  sought  to  show  his  right  to 
take  the  land  from  the  time  of  his  settlement  until  he  secured  a  judg- 
ment of  your  office  allowing  him  to  make  filing  therefor;  his  good  faith 
was  amply  shown  during  his  lifetime,  in  continuing  his  residence  on  the 
land  and  by  improving  the  same.  The  attempt  was  made  at  the  trial 
to  show  that  he  held  the  tract  for  one  Kelly  but  the  proof  in  my  judg- 
ment, signally  fails  to  show  it. 

He  had  fully  complied  with  the  pre-emption  law  and  had  in  fact  done 
everything  required  of  him  to  secure  a  patent  to  the  tract,  except  the 
making  of  proof  of  what  he  had  done. 

Section  2269  of  the  Bevised  Statutes  provides  that, 

Where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption  laws  dies  before 
consnmmating  his  claim,  by  filing  in  dae  time  aU  the  papers  essential  to  the  estab- 
lishment of  the  same,  it  shall  be  competent  for  the  execator  or  administrator  of  the 
estate  of  such  party,  or  one  of  his  heirs,  to  file  the  necessary  papers  to  complete  the 
same;  but  the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased 
pre-emptor,  and  a  patent  thereon  shaU  cause  the  title  to  inure  to  such  heirs,  as  if 
their  names  had  been  speciaUy  mentioned. 

It  is  shown  that  Bafferty  left  surviving  him  several  heirs;  his  per- 
sonal estate  consisting  of  about  $2500  was  distributed  by  the  probate 
court  among  certain  heirs  under  a  will,  and  it  appears  in  said  distribu- 
tion that  the  tract  of  land  in  question  or  such  interest  aa  was  possessed 
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by  him  at  the  time  of  his  death  should  become  the  property  of  his 
brother,  Patrick  Rafferty,  plaintiff  herein. 

The  proof  shows  that  Rafferty,  deceased,  left  a  number  of  heirs  aside 
from  those  mentioned  in  his  will.  He  did  not  attempt  to  dispose  of  this 
tract  by  will ;  in  fact  he  could  not  legally  do  so.  After  the  death  of 
Michael  Rafferty,  his  brother  moved  on  the  land,  built  an  addition  to 
the  house  and  lived  there  several  months,  then  sold  the  land  to  Kelly; 
all  of  this  before  proof  was  made  on  the  filing.  Templeton,  who  settled 
on  the  land  long  after  Rafferty,  now  claims  that  the  plaintiff  as  heir  of 
his  brother,  having  sold  the  tract  has  no  right  to  make  proof.  In  other 
words  that  he  has  no  interest  in  it. 

The  section  of  the  Statute  above  quoted,  allows  either  the  executor 
or  administrator  '^or  one  of  his  heirs''  to  make  proof  and  provides 
that  ^^  The  entry  in  such  cases  shall  be  made  in  &vor  of  the  heirs  of 
the  deceased  pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to 
inure  to  such  heirs,  as  if  their  names  had  been  specially  mentioned." 
It  contemplates  that  one  of  the  heirs  may  make  proof  not  alone  for  his 
own  benefit  but  for  the  benefit  of  all  the  heirs  who  may  be  able  to  show 
their  heirship. 

The  record  does  not  show  sufficient  data  upon  which  this  Department 
can  determine  who  all  the  heirs  are.  In  fsbct  it  is  not  the  province  of 
the  Department  to  even  attempt  to  determine  that  question;  that 
should  be  left  to  the  court  and  the  section  cited  expressly  provides  that 
the  entry  "  shaU  be  made  in  favor  of  the  heirs."  This  Department  only 
looks  to  see  whether  the  pre-emption  claimant,  during  his  lifetime  com- 
plied with  the  law,  this  may  be  shown  by  proof  made  by  either  one  of 
the  heirs  or  the  administrator  of  the  estate.  Patrick  Rafferty  was  an 
heir  of  Michael  Rafferty.  Just  what  he  inherited  er  leeenred  I^  wiU 
or  what  particular  interest  he  received  by  reason  of  the  death  of  his 
brother,  is  of  no  concern  to  this  Department.  Michael  Rafferty  having 
complied  with  the  law  during  his  lifetime  and  proof  having  been  made 
by  ^^one"  of  the  heirs,  showing  said  compliance  an  entry  should  be 
allowed  and  the  land  patented. 

Templeton's  claim  of  right  to  make  entry  must  be  denied,  because  the 
claim  of  Rafferty  is  prior.  It  is  claimed  that  proof  was  not  made  in 
time  by  Rafferty.  This  is  error,  because  the  filing  was  made  June  18, 
1886,  and  proof  submitted  January  16,  1888,  which  was  within  the 
thirty  months  allowed  after  the  filing  was  made. 

You  will  accept  the  proof  of  Rafferty  and  allow  entry  to  be  made. 

The  proof  of  Templeton  is  rejected  as  to  the  tract  in  conflict  with  that 
claimed  by  Rafferty. 

Your  judgment  is  accordingly  reversed. 
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CONTEST-EVIDENCB— CROSS-EXAMINATION. 

OlBSON  V.  Chanbt. 

A  contested  case  ahonld  not  be  adjudicated  upon  testimony  submitted  without  oppor- 
tunity of  cross-examining  the  witnesses. 

Mrst  AasUtamt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  5, 189^. 

The  land  involved  in  tbis  appeal  is  the  S.  i  of  ISIB.  i  and  lots  2  and 
3,  of  Sec.  9,  T.  15  8.,  E.  3  W.,  8.  B.  M.,  Los  Angeles,  California,  land 
district. 

The  record  shows  that  Edward  W.  Ohaney  made  timber-culture 
entry  of  said  tract  July  7, 1887.  On  July  28, 1888,  Guilford  G.  Gibson 
iiled  an  af&davit  of  contest,  alleging  that  said  section  of  land  is  not 
naturally  devoid  of  timber,  but  has  had  and  now  has  a  great  amount 
of  native  timber  growing  thereon.  In  said  affidavit  it  was  alleged  that 
the  witnesses  by  whom  contestant  would  prove  his  case  lived  more  than 
one  hundred  miles  from  the  land  office,  and  asked  that  the  hearing  be 
had  before  the  county  clerk  at  San  Diego,  near  the  land.  Personal 
service  was  had  on  claimant  in  San  Diego  on  August  20,  1888.  The 
notice  served  concludes  as  follows: 

The  said  parties  are  hereby  summoned  to  appear  at  this  office  on  the  14th  day  of 
December,  1888,  at  10  o'clock  a  m.,  to  respond  and  furnish  testimony  concerning 
said  aUeged  failure.  The  testimony  to  be  taken  before  the  county  clerk  of  San 
Diego  county,  on  the  30th  day  of  November,  1888. 

On  November  30, 1888,  contestant  and  his  witnesses  appeared  before 
the  county  clerk  at  San  Diego  and  their  testimony  was  taken.  There 
was  no  appearance  for  claimant. 

On  December  3, 1888,  claimant  filed  an  affidavit  in  the  local  office  at 
Los  Angeles,  dated  December  1,  setting  up  that  he  and  his  attorney 
thought  the  testimony  was  to  be  taken  at  San  Diego  on  December  14, 
1888,  and  had  so  informed  his  witnesses;  that  he  had  learned  that  day, 
for  the  first  time,  that  contestant  had  offered  his  testimony  on  Novem- 
ber 30 ;  that  he  had  a  meritorious  defense  to  said  contest  and  requested 
to  be  allowed  to  be  heard.  His  attorney  also  made  affidavit  to  the 
effect  that  he  was  under  the  impression  that  the  hearing  was  set  for 
December  14,  and  so  had  it  marked  on  his  docket.  So  far  as  the  record 
shows  contestant  had  no  notice  of  this  application,  and  it  is  not  shown 
satisfactorily  whether  the  local  officers  took  any  formal  action  on  it. 
They  permitted  claimant,  however,  to  offer  his  testimony  before  them 
at  Los  Angeles,  and  this  entry  is  made  in  the  caption  of  the  record, 
viz: 

Edward  W.  Chaney  appears  in  person  and  by  counsel  .....  and  calls  the 
attention  of  the  court,  1st,  To  the  application  to  take  testimony  before  the  clerk  of 
the  court  in  San  Diego,  filed  December  3, 1888,  which  was  denied  by  the  register  and 
receiver. 
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Of  tliis  action  contestant  had  no  notice,  and  did  not,  of  oonisey  ap- 
pear. 

The  local  officers,  on  the  testimony  taken  in  this  irregolar  way,  found 
for  the  contestant.  Claimant  appealed,  and  you,  by  letter  of  March  25, 
1891,  reversed  their  decision.  Yon  also  considered  all  the  testimony 
taken.  The  contestant  presents  this  appeal  and  the  only  assignment  of 
error  I  shall  consider  is  the  irregularity  in  which  the  proceedings  were 
had  below. 

To  consider  the  testimony  before  me  is  manifestly  unfedr  to  either 
party.  Parties  have  the  undisputed  right  to  be  present  at  the  hearing 
and  cross-examine  the  witnesses.    (Bule  40,  Bules  of  practice). 

Both  sides  were  deprived  of  this  right  in  this  case.  While  the  notice 
commanded  the  parties  to  appear  before  the  register  and  receiver  at 
their  office  on  December  14,  it  also  required  them  to  appear  before  the 
county  clerk  and  submit  their  testimony  on  the  30th  of  November,  1888. 
Strict  attention  to  the  notice  ought  not  to  have  been  misleading,  but  it 
appears  to  have  confused  the  entryman  to  such  a  degree  that  he  did 
not  appear  and  cross-examine  the  contestant's  witnesses,  nor  offer  tes- 
timony in  his  own  behalf,  and  the  contestant  relying  upon  the  fact  that 
all  the  testimony  was  to  be  taken  on  said  30th  of  November,  did  not 
appear  at  the  local  office  on  the  14th  of  December,  following,  to  cross- 
examine  entryman's  witnesses.  Confused  as  the  parties  appear  to^have 
been,  I  think  a  further  examination  should  be  had.  It  is  therefore 
ordered  that  the  case  be  remanded,  and  the  local  officers  directed  to 
order  a  new  hearing,  with  due  notice  to  aU  the  parties  in  interest.  At 
said  hearing  the  testimony  heretofore  taken  on  direct  examination,  inay 
be  used  provided  the  witness  giving  the  same  appears  at  the  trial  and 
submits  himself  to  cross  examination. 

They  will  then  adjudicate  the  case  and  let  it  take  its  usual  courset 

Your  judgment  is  thus  modified. 


homestead  entry— military  servtce— residencb. 

Owen  v.  Lutz. 

The  provisions  of  section  2308  R.  S.,  are  not  intended  to  inclnde  persons  serving  in 
the  regal ar  army  since  the  close  of  the  rebellion,  and  such  service  can  not  be 
held  as  equivaleut  to  actual  residence  on  a  tract  under  the  homestead  law,  or 
to  relieve  the  entryman  from  the  statutory  requirements  with  respect  to  set- 
tiement;  residence  and  improvement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qenerai 

Land  Office,  May  6,  1892. 

On  the  29th  of  June,  1885,  John  E.  Lutz  made  homestead  entry  fin* 
the  E^  of  the  W^^i  of  Sec.  15,  T.  8  S.,  B.  3  W.,  San  Francisco  land 
district,  California. 
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On  the  9th  day  of  May,  1887,  H.  S.  Owen  initiated  a  contest  against 
aaid  entry,  alleging  abandonment  and  failure  to  settle  npon  and  culti- 
vate said  tract  as  required  by  law. 

The  hearing  which  followed  resulted  in  a  decision  by  the  register  and 
receiver  on  the  26th  of  January,  1888,  in  which  they  recommended  the 
cancellation  of  said  entry.  Upon  appeal  to  your  office  that  decision 
was  affirmed  by  you  on  the  8th  of  October,  1890,  and  the  entry  of  Lutz 
held  for  cancellation.  A  farther  appeal  brings  the  case  to  the  Depart- 
ment for  consideration. 

From  the  record  in  the  case  it  appears  that  at  the  time  of  his  entry, 
and  for  several  years  prior  to  that  time,  Lutz  was  in  the  revenue  marine 
service  of  the  United  States.  From  March  13, 1885,  until  September 
18,  of  that  year,  he  was  on  "  waiting  orders.^  On  the  latter  date  he 
was  assigned  to  duty  on  the  revenue  steamer  Wolcott,  stationed  at 
Port  Townsend,  Washington  Territory,  where  he  reported  for  duty  on 
the  5th  of  October  following,  and  he  has  ever  since  been  in  active  duty 
in  said  revenue  marine  service,  on  board  said  steamer.  After  his  entry 
he  went  upon  the  land  and  commenced  to  dig  a  well,  but  abandoned  his 
labor  before  striking  water,  and  did  not  establish  his  residence  thereon 
before  being  ordered  to  duty  on  b,oard  the  Wolcott.  He  possessed  the 
qualifications  of  a  pre-emptor  or  homesiteader  required  by  section  2289 
of  the  Eevised  Statutes,  and  bases  his  right  to  the  land  upon  section 
2308  of  said  statutes,  which  reads  as  follows: 

Where  a  party  at  the  date  of  hifi  entry  of  a  tract  of  land  under  the  homestead  laws, 
or  subseqaently  thereto,  was  actuaUy  enlisted  and  employed  in  the  army  or  navy  of 
the  United  States,  his  services  therein  shall,  in  the  administration  of  such  homestead 
laws  be  construed  to  be  equivalent,  to  aU  intents  and  purposes,  to  a  residence  for  the 
same  length  of  time  upon  the  tract  so  entered.  And  if  his  entry  has  been  canceled 
by  reason  of  his  absence  from  such  tract  while  in  the  military  or  naval  service  of  the 
United  States,  and  such  tract  has  not  been  disposed  of,  his  entry  shaU  be  restored; 
but  if  such  tract  has  been  disposed  of,  the  party  may  enter  another  tract  subject  to 
entry  under  the  homestead  laws,  and  his  right  to  a  patent  therefor  may  be  determined 
by  the  proofs  touching  his  residence  and  cultivation  of  the  first  tract  and  his  absence 
therefrom  in  such  service. 

Lutz  was  not  present  at  the  hearing,  but  was  represented  by  counsel, 
who  presented  the  facts  and  the  law  in  behalf  of  his  client.  On  the 
part  of  Owen  the  fact  was  established  that  Lutz  never  established  a 
residence  upon  or  cultivated  the  land,  but  that  he  (Owen)  had  resided 
upon  and  cultivated  the  tract  since  December,  1885. 

While  the  Department  has  jfrequently  held  that  service  in  the  United 
States  army  or  navy  is  equivalent  to  residence  under  a  homestead  entry, 
it  has  never  held  that  such  service  could  be  accepted  as  a  fulfillment  of 
all  the  requirements  of  law.  Section  2306  of  the  statutes,  which  pro- 
vides that  the  time  which  the  homestead  settler  has  served  in  the 
army,  navy,  or  marine  corps  shall  be  deducted  from  the  time  heretofore 
required  to  perfect  title,  expressly  provides  that  no  patent  shall  issue 
to  any  homestead  settler  who  has  not  resided  upon,  improved,  and  cul- 
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tivated  his  homestead  for  a  period  of  at  least  one  year  after  he  shall 
have  commeiiced  his  improvements. 

All  the  questions  involved  in  the  case  at  bar  were  considered  by  the 
Department  in  the  case  of  General  Jefferson  0.  Davis,  decided  on  the 
5th  of  April,  1879.  (26  L.  and  B.,  342.)  In  that  case  all  the  acts  of  Con- 
gress relating  to  the  subject  of  soldiers'  entries  are  cited  and  commented 
upon,  and  it  is  said  that  section  2SQS  of  the  statutes  was  enacted  for 
the  purpose  of  restoring  to  those  persons  who  had  made  entries  before 
or  after  their  enlistment  into  the  service,  and  subsequently  lost  their 
land  by  reason  of  absence  in  the  service,  the  right  of  having  the  orig- 
inal entry  re-instated  with  credit  for  their  military  services  as  an  equiv- 
alent for  actual  residence;  and  also  the  further  privilege  of  making  a 
new  entry  for  other  land  in  case  the  land  covered  by  the  original  entry 
had  been  disi>osed  of  by  the  government. 

The  decision  in  that  case  concludes  by  saying: 

I  am  of  opinion  that  section  2908  has  reference  only  to  entries  made  by  persons  be- 
fore or  after  enlistment  into  the  seryice  during  the  war  of  the  rebellion,  and  whose 
rights  were  sacrificed  by  reason  of  their  absence  in  said  service^  and  that  said  section 
was  not  intended  to  include  persons  who  have  served  in  the  regular  army  since  the 
close  of  the  rebellion  and  that  such  service  cannot  be  construed  as  equivalent  to  act- 
ual residence  on  a  tract  of  land. 

Counsel  for  Lutz,  in  his  argument  upon  his  appeal  to  the  Depart- 
ment, insists  that  his  client  may  x)erform  the  requirements  of  the  stat- 
utes relating  to  a  year's  residence  upon  the  land,  after  his  service  in  the 
navy  has  expired,  and  he  is  restored  to  the  privileges  of  a  civilian,  and 
that  in  the  meantime  the  land  should  be  reserved  for  him. 

In  this  he  overlooks  the  requirements  of  the  statute  as  to  the  time  of 
making  final  proof  in  the  case  of  homestead  entries.  The  statute  pro- 
vides that  proof  may  be  made  at  the  expiration  of  five  years  after  the 
date  of  entry,  and  must  be  made  within  two  years  thereafter,  but  the 
provisions  of  law  as  to  residence,  etc.,  must  be  complied  with  during 
the  five  years  immediately  succeeding  the  time  of  the  entry. 

More  than  five  years  have  elapsed  since  Lutz  made  his  entry,  and  he 
has  not  yet  established  his  residence  upon  the  land.  It  is  impossible, 
therefore,  for  him  to  show  a  compliance  with  the  law,  even  if  the  rules 
of  the  Department  allowed  him  to  show  a  year's  residence  and  cultiva- 
tian  at  any  time  during  the  five  or  the  seven  years  after  entry.  It 
would  seem  that  under  the  rule  laid  down  in  the  case  of  Paulus  Kun- 
dert  (7  L.  D.,  362),  this  might  be  done,  where  no  adverse  claim  had  in- 
tervened.   In  that  ease,  it  was  said: 

No  adverse  claim  having  intervened  the  claimant  will  be  permitted,  within  the 
statutory  period  of  two  years  following  the  expiration  of  five  years  from  the  date  of 
his  entry  (Section  2291,  Revised  Statutes)  to  furnish  proper  evidence  of  citizenship, 
together  with  proof  showing  compliance  with  the  law. 

In  cases  of  contest,  however,  a  difierent  rule  prevails,  and  the  entry- 
man  must  show  compliance  with  the  law,  or  expect  that  the  cancella- 
tion of  his  entry  wiU  foUow  his  default. 
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In  the  case  of  Shannon  v.  Hoffinan  (4  L.  D.,  399),  where  the  entry- 
man  was  an  officer  in  the  regular  army  when  he  filed  his  declaratory 
statement,  made  his  entry  and  proof,  it  was  held  that  this  fact  did  not 
prevent  the  commutation  of  the  entry  so  made,  he  having  shown  fall 
compliance  with  the  law  in  the  matter  of  settlement,  residence  and  im- 
provement. That  case  did  not  relieve  the  entryman  from  the  statutory 
provisions  as  to  settlement,  residence  and  improvement,  because  he  was 
in  the  military  or  naval  service  at  the  time  he  made  his  entry  and 
proof,  but  it  simply  allowed  him  to  commute  his  homestead  to  a  cash 
entry  upon  showing  compliance  with  the  law.  It  is  therefore  in  har- 
mony with  the  provisions  of  the  statutes  cited,  and  has  never  been 
questioned  or  overruled. 

I  do  not  find  that  the  Department  has  ever  adopted  any  rule  upon 
the  subject  of  soldiers'  and  sailors'  entries  different  from  the  views  ex- 
pressed in  the  case  of  General  Davis  to  which  I  have  already  referred, 
and  as  I  concur  in  the  views  contained  m  the  extract  from  that  deci- 
sion herein  quoted,  the  decision  appealed  from  is  affirmed. 


ESTOPPEL-SETTLEMENT  BIGHTS-AMENDMENT  OF  PAXBHT. 

BOBEBTS  ET  AL.  V.  GOBDO^r. 

One  who  fails  to  assert  any  claim  to  a  tract  rf  paI>lio  land  which  is  in  the  adverse 
possession  of  another,  and  laauuns  eUent,  though  knowing  that  the  adverse 
occupant  continues  to  ^laim,  oecapj  and  improve  the  land,  is  estopped  thereby 
from  suhiequently  denying  the  good  faith  of  said  occupant  and  asserting  a  right 
of  piionty  in  himself. 

Settlement  rights  can  not  be  acquired  by  trespass,  nor  constructive  possession  of 
such  land  by  settlement  on  an  adjacent  tract. 

A  patentee  may  be  permitted  to  relinquish  a  portion  of  the  land  covered  by  his  pat- 
ent, and  take  in  the  place  of  the  land  relinquished  a  tract  which  through  mis- 
take was  not  included  in  the  original  entry  nor  in  the  patent  issued  thereon. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  May  6, 

1892. 

I  have  considered  the  case  of  Henry  0,  Boberts,  Frederick  Roberts 
and  Edwards  Boberts  against  John  T.  Gordon,  on  appeal  from  your 
decision  of  December  4, 1890  in  which  yon  reject  the  application  of 
Henry  G.  Eoberts,  to  amend  his  entry  for  certain  lands  so  as  to  allow 
him  to  enter  lot  No.  6  in  Sec.  22,  T.  1  K,  R.  10  W.,  S.  P.  M.,  Los 
Angeles,  California,  land  district  and  dismiss  the  protest  of  Henry  G. 
Boberts,  Frederick  Boberts  and  Edward  Boberts  against  the  final  proof 
of  Gordon  on  his  homestead  entry  for  said  lot,  and  allow  him  to  perfect 
his  claim  to  the  same. 

The  history  of  this  case  is  tedious,  and  much  of  it  unimportant.  It 
will  suffice  to  say  that  in  1875,  before  the  survey  of  the  land,  Henry  G. 
Boberts  filed  a  homestead  declaration  under  the  State  law  of  Galifomlay 
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and  placed  the  same  on  record  for  a  strip  of  land  lying  between  the 
east  boundary  of  the  Azusa  rancho  and  the  base  of  the  mountain^  ex- 
tending north  to  the  Azasa  dam,  and  south  to  a  certain  red  hill.  It  is 
shown  by  the  official  survey  that  this  strip  of  land  is  4.99  chains  wide 
east  and  west  at  the  south  line  of  section  22,  and  that  its  west  line 
bears  a  few  degrees  west  of  north  to  the  centre  of  the  section,  thence  a 
little  east  of  north  19.50  chains  to  the  north  comer  of  said  rancho.  The 
surveyors  cut  this  strip  by  lines  east  and  west  where  the  quarter  mile 
lines  would  cross,  and  numbered  these  parcels  as  lots  4,  5  and  6.  No. 
6  contains  11.39  acres.  South  of  section  22  a  fractional  part  of  section 
27  was  also  cut  off  by  the  line  of  the  Azusa  rancho,  and  this  lot  was 
numbei*ed  two  in  section  27,  It  contains  about  ten  acres.  The  evidence 
shows  that  the  red  hill  mentioned  is  located  so  that  the  line  between 
lot  6  of  section  22  and  lot  2  of  section  27  runs  over  it. 

It  appears  of  record  that  on  April  18, 1876,  Boberts  made  a  pre-emp- 
tion filing  for  the  N.  J  of  the  NW.  J  and  8W.  J  of  ISW.  J  of  Sec.  23,  and 
for  lots  4  and  6  of  Sec.  22,  T.  1  K,  E.  10  W.,  and  on  April  1, 1878,  he 
transmuted  it  to  a  homestead  entry,  alleging  settlement  May  28, 1859, 
and  made  final  proof  thereon  on  the  same  day.  Patent  was  issued  for 
this  land  March  20,  1882. 

On  December  5, 1887,  Gordon  made  homestead  entry  for  lot  2  of  sec- 
tion 27,  lot  6  of  section  22,  and  NW.  J  of  the  SW.  J  and  S.  i  of  the  S W. 
i  of  Sec.  23,  same  township  and  range. 

It  further  appears  that  Gordon  applied  to  make  this  entry  September 
18, 1884,  but  his  application  was  rejected  by  the  local  office  on  account 
of  the  laud  in  sections  23  and  27  being  within  the  grant  to  the  Southern 
Pacific  Eailroad  Company,  but  the  case  having  been  brought  before 
this  Department,  it  was  finally,  on  June  7, 1887,  determined  that  he 
could  make  entry  for  the  same.  In  this  controversy,  lot  No.  6  of  section 
22  was  not  involved. 

On  October  2, 1885,  Boberts  filed  an  application  in  the  local  office, 
supported  by  affidavit,  asking  to  be  allowed  to  surrender  his  patent  for 
the  land  lie  h  eld,  and  tli  at  he  be  allowed  to  relinquish  his  claim  to  the  NB.  J 
of  tlieNW.  J  of  section  23,  and  that  he  be  allowed  to  amend  his  entry  to  in- 
clude lot  0  of  section  22.  He  sets  forth  in  this  application  that  he  had 
theretofore  filed  his  declaratory  statement  in  accordance  with  the  State 
law  to  homestead  certain  land  embracing  lot  No.  6;  that  when  he  made 
his  entry  and  proof,  he  thought  it  embraced  said  lot;  that  he  did  not 
discover  the  mistake  until  September  30^  1885  when  certain  parties  who 
were  tracing  the  line  of  the  Azusa  rancho  called  for  his  patent  and  com- 
pared it  with  the  township  map,  and  informed  him  that  lot  No.  6  was 
not  included  in  his  patent.  He  makes  a  lengthy  statement  of  facts  in 
his  application,  among  other  matters,  that  he  has  cultivated  lot  No.  6, 
clearing  it  of  brush  and  stone,  and  planting  orange  and  other  valuable 
trees  upon  it;  that  he  and  his  sons  have  continuously  cultivated  it  since 
1859;  that  it  was  comparatively  woiiMess  when  they  took  it,  and  that 
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they  have  added  to  its  value  $7,500.  He  states  that  when  he  went  to 
the  land  office  to  enter  the  land  he  told  the  officers  he  wanted  to  file  for 
the  land  on  which  he  was  living,  to  take  the  fractions  along  the  Azusa 
rancho  in  section  22,  and  as  much  of  the  I^W.  ^  of  section  23  as  would 
complete  a  pre  emption  filing;  that  Wm.  Haverstick,  receiver,  made  out 
the  papers  and  he  signed  them,  believing  that  lot  No.  6  was  in  the  de- 
scription. His  house  was  then  on  lot  No.  4.  He  says  he  did  not  exam- 
ine the  papers  or  records  of  the  office,  and  never  knew,  even  when  his 
patent  came,  that  the  lot  No.  6  was  not  included  in  it.  He  says  Gordon 
was  trying  to  secure  some  railroad  land,  and  that  he  (Eoberts)  never 
knew,  nor  had  an  intimation  that  he  (Gordon)  was  tryhxg  to  get  a  title 
to  lot  No.  6.  He  denies  that  Gordon  ever  had  any  possession  or  control 
of  said  lot,  and  while  he  was  trying  to  purchase  of  the  railroad  company 
the  portions  in  sections  27  and  23,  he  had  homesteaded  the  same,  al- 
though it  was  not  subject  to  homestead,  but  was  included  in  the  railroad 
grant;  that  he  (Eoberts)  was  cultivating  lot  No.  6  all  this  time,  etc., 
etc.  The  local  officers  rejected  this  application  to  amend,  and  Eoberts 
appealed  to  your  office.  Your  decision  being  adverse  to  him  he  appealed 
to  this  Department,  and  the  Department,  on  November  24, 1888,  ordered 
a  hearing  upon  the  matter. 

In  the  meantime,  Gordon  had  given  notice  of  his  intention  to  offer 
proof  on  February  11, 1888,  upon  his  entry,  and  on  said  day,  came 
Henry  0.,  Frederick  and  Edward  Eoberts  and  protested  the  same  in  so 
far  as  it  related  to  or  included  said  lot  No.  6.  They  charged  that  Gor- 
don's proof  was  iraudulent  and  illegal,  in  this  that  the  application  of 
Henry  0.  Eoberts  to  amend  his  entry  to  include  said  lot  was  then  pend- 
ing before  the  Secretary  of  the  Interior  j  secondly,  that  Frederick  Eob- 
erts was  living  on  the  land,  and  that  the  protestants  had  made  valuable 
improvements  thereon,  and  had  been  in  possession,  and  that  Gordon 
had  never  had  any  possession  of  nor  made  improvements  on  said  lot  in 
controversy;  that  the  protestants  had  placed  over  $8,000  worth  of  im- 
provements on  the  said  lot;  that  Gordon  was  living  on  land  he  had 
applied  to  purchase  of  the  Southern  Pacific  Eailroad  Company,  and 
that  the  said  lot  No.  6  was  no  part  of  it,  it  being  in  section  No.  22; 
that  Gordon  had  never  asserted  or  made  known  that  he  had  any  claim 
to  said  lot  until  Frederick  Eoberts  offered  to  file  thereon ;  that  said 
Eobertses,  father  and  son,  had  cultivated  said  land  for  more  than 
twenty-five  years ;  that  owing  to  the  unsettled  boundary  of  the  Mexi- 
can grant,  '^  Eancho  Azusa,"  and  the  land  being  unsurveyed,  he  could 
not  enter  the  land  sooner,  etc.  They  charge  that  certain  parties  have 
conspired  to  cheat  and  defraud  them  of  the  land  and  of  the  fruits  of 
years  of  toil,  etc.,  etc. 

A  hearing  was  had  ux>on  this  protest,  and  on  August  20, 1890,  the 
local  officers  decided  against  the  protestants  and  recommended  the 
acceptance  ol  Gordon's  proo^  from  which  action  the  protestants  ap- 
pealed. 
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On  February  16, 1889,  counsel  for  Gordon  filed  a  motion  for  review 
of  departmental  decision  of  November  24, 1888,  directing  the  hearing 
on  H.  0.  Eoberts'  application.  This  motion  came  on  to  be  heard  on 
August  18, 1889  (Press  Copy  Book,  184,  p.  27,  L.  &  E.  E.),  and  in  pass- 
ing upon  the  case  it  was  said: 

pending  the  appeal  to  this  Department  from  the  decision  of  your  office  the  local  offi- 
cers permitted  Gordon  to  make  final  proof  and  on  protest  of  Roberts  a  hearing  was 
had.  This  testimony  was  sent  np  from  yonr  office  on  request  of  Gordon's  counsel, 
that  it  might  be  considered  in  passing  upon  the  motion  for  reyiew,  but  as  notice 
thereof  was  not  served  upon  Boberts,  the  same  has  not  been  considered  by  me.  Such 
hearing  was  prematurely  aUowed  by  the  local  officers,  being  in  violation  of  rule  53 
of  practice. 

The  hearing  ordered  by  the  departmental  decision  of  November  24, 1888  will  pro- 
ceed, but  so  much  of  the  testimony  taken  at  said  premature  hearing  upon  the  protest 
of  Roberts  against  (Gordon's  final  proof  may  be  considered  as  the  parties  or  their 
counsel  may  agree  upon. 

At  the  hearing,  it  was  stipulated  that  the  testimony  taken  in  said 
case  be  accepted,  to  be  used  as  if  taken  at  this  hearing.  Thus  the  caaes 
became  consolidated. 

On  the  testimony  being  closed,  the  local  officers  found  the  issues, 
thus  joined,  in  favor  of  Gordon,  rejected  Eoberts'  application  to  amend, 
dismissed  the  protest  and  said  ^^  as  the  final  proof  of  said  (Gordon  is 
regular  and  sufficient  we  are  of  the  opiiuon  that  it  should  be  received 
and  accepted,  and  this  contest  should  be  dismissed."  From  this  de- 
cision the  protestants  and  Eoberts  appealed,  and  on  December  4, 1890, 
your  office  passed  ui>on  the  case,  and  substantially  affirmed  the  action 
of  the  local  officers,  from  which  decision  appeal  waa  taken  to  this  De- 
partment. 

The  testimony  shows  substantially  the  following:  Mr.  Eoberts  as  wit- 
ness rei>eated  substantially  the  matters  set  forth  in  his  application  to 
amend,  and  in  the  protest  against  Gordon's  final  proofl  He  stated  that 
when  he  went  to  the  land  office  to  file  for  the  land  he  took  a  map  or 
plat  showing  about  what  land  he  claimed  to  be  occupying,  but  it  had 
no  numbers  on  it;  that  he  told  the  receiver,  Haverstick,  that  he  wanted 
to  file  for  the  land  he  lived  on,  and  for  enough  in  section  23  to  make  a 
pre-emption  filing.  He  says  an  old  Mexican  named  Maivjarez,  who  had 
married  his  (Eoberts')  wife's  mother,  had  been  working  for  him  and  liv- 
ing on  his  land,  and  he  took  him  to  the  office  with  the  idea  of  having 
him  file  for  the  lot  lying  south  of  his  land,  the  lot  now  held  by  Gordon. 
They  told  the  receiver  about  this;  they  then  went  away  and  returned 
to  the  office  the  next  day.  The  papers  had  been  prepared ;  they  signed 
such  papers  as  they  were  directed  to  sign,  and  went  home.  He  made 
no  examination  of  the  record,  and  paid  no  attention  to  the  description 
in  his  papers.  He  states  that  when  he  went  to  transmute  his  filing  to  a 
homestead,  he  did  not  make  any  examination*    He  says: 

Never  did  I  know  until  about  October,  1885  that  lot  6  was  not  embraced  in  my 
patent  .....  The  improvements  on  lot  6  are  worth  to-day  over  $10,000,  and 
not  one  doUar  has  been  expended  by  J.  T.  Gk>rdon  or  any  other  person  except  myself 
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and  those  in  my  employ,  and  with  my  consent.  Gordon  was  living  on  the  Rancho 
Aznsa  at  the  time  of  the  pnblio  surrey  of  these  lands.  J.  T.  Gordon  has  seen  me 
continually  improving  lot  6,  from  the  time  of  his  residenoe  on  the  Azusanp  to  Octo- 
ber 1, 1885,  and  never  by  any  word  or  intimation  (notified  me)  that  he  had  any  daim 
to  the  land. 

He  explains  how  he  came  to  learn  of  the  mistake.  He  says  his  sons 
had  worked  and  helped  make  the  land  valuable,  and  that  he  had  in- 
tended lot  6  for  Frederick,  and  they  had  built  a  house  on  it  about  the 
time  he  came  of  age  (about  1884),  and  Frederick  had  moved  onto  the 
land  and  was  living  on  it  when  he  (Eoberts)  discovered  that  it  was  not 
included  in  his  patent.  The  day  after  he  learned  of  the  mistake  he  and 
Frederick  went  to  Los  Angeles,  consulted  an  attorney,  and  went  to  the 
land  office,  where  Frederick  applied  to  homestead  the  lot^  but  this  was 
rejected  by  the  local  officers  when  the  lawyer  prepared  the  papers  to 
amend  his  (Eobert's)  entry  by  surrendering  the  patent  and  iiling  for  lot 
6,  omitting  the  KE^  of  NW^  of  section  23.  This  was  also  rejected. 
They  both  appealed.  All  they  did  was  on  the  advice  of  their  attorney. 
A  number  of  witnesses  were  called  to  corroborate  Eoberts  as  to  his  int- 
provements,  their  value,  and  the  fact  that  Oordon  had  never  had  any 
possession  of  the  lot  in  controversy.  One  witness  says  he  once  spoke 
to  Gordon  about  the  orange  orchard,  and  Gordon  said  it  was  Boberts^ 
land. 

The  minutes  of  the  proceedings  of  an  association  of  settlers  organized 
to  resist  the  claims  of  one  Dalton  who  had  purchased  a  portion  of  the 
Azusa  grant,  were  introduced  in  evidence.  It  appears  by  these  papers 
that  Gordon  was  secretary  of  the  association  from  its  organization  in 
1878  until  about  1881,  when  he  withdrew.  Originally  this  association 
assessed  its  members  according  to  their  holdings  in  tb.e  disputed  terri- 
tory. Gk)rdon  listed  ten  acres,  and  paid  on  this  amount  of  land,  being 
lot  2  in  section  27.  Roberts  listed  eighty  acres,  and  paid  on  this 
amount,  being  lots  4,  5  and  6.  Afterward,  about  1881,  the  association 
decided  to  assess  the  members  per  capita  instead  of  on  their  <^  holdings." 
Gordon  thereupon  withdrew  because  he  did  not  think  it  fair  to  have  to 
pay  as  much  on  his  small  lot  as  others  would  pay  on  larger  tracts. 
Several  witnesses  are  called  upon  this  point,  and  it  appears  to  be  well 
established.  One  witness  says  Gordon  disclaimed  any  title  to  lot  6^ 
and  claimed  only  the  lot  in  section  27,  on  which  he  lived. 

A  witness  who  was  present  when  the  patent  of  Boberts  was  compared 
with  the  township  map,  and  it  was  pointed  out  to  him  by  the  sur- 
veyor that  his  patent  did  not  include  lot  6,  says  he  (Boberts)  ^^  turned 
pale,  was  greatly  distressed,  said  it  must  be  an  error  committed  by  the 
land  office,  and  that  he  would  forthwith  go  to  Los  Angeles  and  have  it 
rectified."  He  went  the  next  day,  and  applied  to  amend  the  entry. 
Witnesses  who  worked  for  Boberts  were  called,  and  i)ersons  who  hauled 
orange  trees  for  him  from  Los  Angeles,  showing  the  extensive  outlay 
and  labor  to  raise  the  trees. 

Mr.  Gordon,  on  cross-examination,  on  his  final  proof  testimony  says 
his  house  is  on  lot  2,  section  27;  that  he  has  never  improved  lot  No.  6; 
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says  Boberts  planted  the  trees;  they  are  valuable;  never  gave  Boberti 
any  notice  that  he  (Gordon)  claimed  the  land.  He  says  he  appUed  to 
the  State  in  1876  to  locate  "  Lieu  Trarrant "  for  lot  6,  but  it  was  rejected 
because  there  was  a  question  about  the  over  issue  of  ^<  Lieu  warrants." 
He  was  then  residing  on  the  Azusa  grant.  He  says  when  he  settled 
on  lot  2  Juan  Maigarez  was  claiming  lot  6. 

Question;  When  contestantB  were  patting  out  their  orange  orchard  on  lot  6  in 
controversy  did  you  at  any  time  notify  them  that  you  claimed  the  land. 

Answer.  I  can't  answer  that  question  exactly.  I  never  knew  that  there  was  any 
numbers.  I  never  knew  any  contestant  putting  out  trees  there  except  Henry  C. 
Boberts  and  I  did  not  notify  him. 

The  former  receiver,  Haverstick,  who  made  up  the  declaratory  state- 
ments for  Eoberts  and  Manjarez  says  they  were  in  the  office  together. 
His  better  impression  is  that  Eoberts  interpreted  for  Manjarez.  Of 
this  he  is  not  entirely  certain.  He  thinks  that  he  prepared  the  papers 
as  directed;  were  not  very  busy  that  day.  There  is  nothing  showing 
that  he  had  any  object  in  writing  in  a  wrong  description.  Roberts  says 
he  has  no  recollection  of  interpreting  tor  Manjarez;  thinks  it  was  an- 
other man — Jenkins,  special  agent, — and  the  receiver  says  the  agent 
was  about  there  a  good  deal,  and  be  will  not  be  positive  on  the  point 
Manjarez  was  called  as  witness  and  says  when  Eoberts  and  he  made 
their  filings,  Eoberts  had  him  file  for  lot  No.  6,  and  Eoberts  paid  the 
money  (fees);  that  he  lived  on  the  lot  a  while,  four  years  going  on  five; 
that  he  cleared  some  part  on  6,  and  part  on  Gordon's  lotf  that  he  planted 
a  few  trees,  about  thirty,  some  figs,  some  orange^  and  other  kinds;  was 
on  the  land  on  Eoberts'  account;  Eoberts  never  spoke  to  him  about 
taking  up  land  before  they  came  to  the  land  office;  spoke  about  help- 
ing him  get  title  to  it;  planted  trees  on  it  with  consent  of  Eoberts;  had 
cultivated  some  land  about  "  two  yards  ^  on  the  tract  Gordon  claimed^ 
and  he  let  Gordon  have  it;  he  went  away  from  the  land  because  his 
work  at  Eose's  was  too  far  away;  left  the  land  with  the  house  he  lived 
in;  where  he  "squatted  was  close  to  the  land  (in  controversy)  in  the 
land,  it  is  not  there  now."  He  was  asked,  if  he  had  not  talked  with 
Cabot  (attorney  for  Gordon).  He  denied  having  had  any  conversation 
with  him ;  afterward,  said  they  did  converse  about  the  land,  "  but  we 
didn't  know  what  kind  of  a  case  it  was,  or  who  it  belonged  to,  Mr. 
Eoberts  or  Mr.  Gordon."  He  was  asked  about  certain  statements  which 
it  was  claimed  he  had  made  to  the  effect  that  Cabot  had  promised  if 
he  would  come  and  testify  against  Eoberts,  he  should  have  half  the 
land  if  Gordon  gained  it.  This  he  denied.  "  I  haven't  said  a  word  to 
anybody.  I  couldn't  tell  because  I  don't  remember,  because  I  just  live 
like  a  beast.  I  don't  know  the  year.  I  dont  know  how  to  read  and 
write," 

Two  witnesses  were  called  who  say  Manjarez  told  them  a  few  days 
before  the  trial,  to  one  he  told  on  two  occasions^  that  Cabot  had  prom- 
ised him  half  the  land  if  he  would  come  and  testify  against  Eoberts 
and  they  should  gain  the  case.    Mr.  Cabot  was  not  called  as  a  witness. 
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The  evidence  shows  that  the  house  of  Manjarez  was  near  the  line,  but 
on  the  Azusa  grant,  near  the  west  corner,  between  lots  2  and  6,  and 
that  he  cleared  a  little  in  both  lots.  He  was  hired  by  Eoberts  at  times 
to  help  cultivate  the  orange  trees,  and  he  worked  for  persons  in  the 
neighborhood.    He  went  away  in  1880  or  1881. 

It  is  in  evidence  that  the  base  of  the  mountain  nms  nearly  north  and 
south  at  this  point,  and  the. line  between  sections  22  and  23  lies  along 
the  foot  of  the  mountain,  and  that  the  lots  in  section  23  are  mountain- 
ens  and  of  little  value. 

In  your  decision  you  state  that  the  testimony  of  Manjarez  "  contro- 
verts Roberts'  contention.''  Tou  find  that  Eoberts  asserted  no  claim  to 
said  lot  6  as  public  land  until  after  Gordon  had  applied  to  enter  the  same* 

I  find  that  the  only  testimony  reflecting  upon  Boberts'  good  faith  is 
that  of  Manjarez,  and  he  is  quite  effectually  contradicted,  if  not  im- 
peached by  other  witnesses,  and  by  his  own  contradictory  and  confused 
statements.  It  seems  strange  that  an  intelligent  man  who  could  read 
and  write  would  make  a  pre-emption  filing  for  land  in  fractional  lots; 
that  two  years  later  he  would  transmute  to  .a  homestead  entry,  and 
four  years  later  receive  his  patent,  and  then  not  learn  until  three  years 
after  this  that  the  most  valuable  lot  in  his  holding  was  not  mentioned 
in  any  of  his  papers,  nor  in  his  patent,  and  it  is  still  more  strange  that 
a  like  intelligent  man  would  go  upon  a  tract  of  land,  clear  it  of  brush 
and  stone,  dig  it  over  and  cultivate  it,  purchase  orange  trees,  plant, 
water  and  cultivate  them,  working  himself  and  family  day  after  day 
and  year  after  year  for  more  than  twenty  years;  then  build  a  house 
ui)on  it  and  locate  his  son  there  that  it  might  be  a  home  for  him  and 
his,  when  he  knew  aU  the  time  that  he  had  no  title  of  record,  and  that 
any  comer  could  pre-empt  or  homestead  the  land  at  any  time.  It  is 
also  strange  if  Boberts  knew  that  lot  6  was  not  included  in  his  papers 
or  patent,  but  had  been  filed  on  by  Manjarez,  and  that  Manjarez  had 
gone  away  in  1880 ;  that  he  did  not  then  take  steps  to  secure  it.  Again, 
if  he  knew  he  had  no  title  to  the  land,  when  he  built  the  house  and 
located  his  son,  Frederick,  on  the  lot,  intending  some  time  to  deed  it 
to  him,  when  he  came  to  divide  his  estate,  why  did  he  not  have  Fred- 
erick make  entry  for  iti 

There  is  a  well  settled  principle  of  equity  which  applies  with  peculiar 
force  to  this  case.  He,  who  will  not  speak  when  he  should  speak,  will 
not  be  heard  when  he  would  speak.  Gordon  stood  by  while  secretary 
of  the  Settlers' Association,  and  saw  Roberts  pay  from  time  to  time  the 
assessment  levied  on  this  land,  he  (Gordon)  disclaiming  ownership.  He 
stood  by  and  saw  Boberts  and  his  sons  and  hired  men  working  culti- 
vating, planting  their  land  to  orange  trees,  knowing  that  they  could 
reap  no  immediate  return  as  from  grain  crops;  saw  the  land  growing 
more  and  more  valuable  each  year  under  their  hands,  by  their  toil ; 
saw  them  erecting  a  house  for  a  home  for  the  son,  and  saw  him  take  up 
his  residence  therein — ^this  from  1  77  till  1885 — ^yet  he  spoke  no  word, 
14661— VOL.  14 31 
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did  no  act  indicating  in  any  way  that  he  expected  to  disturb  their  pos* 
session  in  his  own  good  time,  and  reap  the  fruits  of  their  toil.  He  is 
estopped  now  to  deny  the  good  faith  of  Roberts,  and  to  assert  his  own* 
Gordon's  application  to  enter  was  made  while  Frederick  was  living 
on  the  land,  under  what  he  supposed  was  a  good  title,  and  the  land 
was  thoroughly  cultivated.  In  Atherton  v.  Fowler  (96  U.  S.,  215-219) 
it  was  said: 

The  right  to  make  asettloment  was  to  be  exercised  on  nnsettled  land;  to  make 
improvement  on  unimproved  land.  To  erect  a  dwelling  did  not  mean  to  sieze  Bome 
other  man's  dwelling.  It  (the  law)  had  reference  to  vacant  land,  to  unimproved 
land ;  and  it  would  have  shocked  the  moral  sense  of  the  men  who  passed  these  laws 
if  they  had  supposed  that  they  had  extended  an  invitation  to  the  pioneer  population 
to  acquire  inchoate  rights  to  the  public  lands  by  trespass,  by  violence,  by  robbery, 
by  acts  leading  to  homicide  and  other  xsrimes  of  less  moral  turpitude. 

Oordon  did  not  go  upon  this  land,  but  upon  land  in  an  a4Joining  seo- 
tion,  and  claims  constructive  settlement  upon  and  possession  of  lot 
Ko.  6.  To  have  broken  the  close  and  gone  upon  the  cultivated  laud  of . 
Eoberts  would  have  constituted  him  a  trespasser,  and  settlement  rights 
could  not  have  been  acquired  thereby.  He  can  not  do  indirectly  what 
he  would  not  be  permitted  to  do  directly.  He  can  not  acquire  con- 
structive possession  of  land  of  which  he  could  not  take  actual  posses- 
sion without  violence.  He  never  had  possession  of,  or  settlement  upon 
lot  No.  6  of  section  22.  He  never  cultivated  it,  and  his  proof  itself,  in 
its  operation  and  effect,  excludes  this  lot. 

Counsel  for  Gordon  quotes  a  portion  of  section  2369,  Revised  Stat- 
utes, to  show  what  he  calls  **  a  condition  precedent  to  relief,"  etc.  He 
omits,  however,  the  first  sentence  in  the  section,  which  limits  the  pro- 
visions of  the  section  to  "  purchasers  of  public  lands  at  private  sule^^ 
and  from  section  2370,  a  part  of  which  he  quotes,  he  omits  the  first 
sentence  which  restricts  its  operation  to  cases  which  come  within  "  the 
provisions  of  the  preceding  section.^  Section  2371  extends  the  pro- 
visions of  the  two  preceding  sections  to  lands  upon  which  land  warrants 
have  been  located.  It  is  insisted  that  as  Eoberts  has  not  surrendered 
his  patent  with  a  relinquishment  thereon,  hecannot maintain  his  claim. 
This  proposition  is  based  upon  the  sections  of  statute  above  cited, 
which  are  wholly  inapplicable  to  the  case.  Beside,  this  is  not  an  action 
for  specific  performance  wherein  the  party  plaintiff  should  tender  a 
deed  before  he  could  have  an  action  for  purcha^se  money  conditioned 
upon  such  deed.  This  is  simply  an  application  to  the  government  for 
permission  to  convey  to  the  government  the  NEJ  of  the  IHVJ  of  Sec 
23,  and  that  he  be  allowed  to  enter  lot  6  in  Sec.  22.  He  could  not  even 
surrender  his  patent  without  authority  of  the  Department,  and  while 
he  should  not  be  allowed  to  enter  lot  6  unless  he  reconvey  to  the  gov- 
ernment the  tract  mentioned,  it  would  be  idle  to  make  a  deed  to  the 
government  unless  the  proper  authorities  see  proper  to  direct  it  and  to 
accept  it.  I  have  examined  the  various  authorities  cited  by  counsel, 
but  find  no  case  on  all  fours  with  the  case  at  bar.  I  find  no  case  where 
the  party  making  the  improvement  was  lulled  into  a  sense  of  security 
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by  the  conduct  of  his  adversary,  as  was  Roberts;  none  where  the  party 
occupying  had  the  same  reason  to  believe  that  his  adversary  was  seek- 
ing other  land  than  that  in  controversy,  as  had  Eoberts,  for  it  will  be 
borne  in  mind  that  Gordon  had  no  filing  of  record  until  December  5, 
1887,  and  was  contesting  the  right  of  the  railroad  company  during 
1884--5-6  and  7,  and  saying  nothing  to  any  one,  especially  to  Boberts, 
about  wanting  Lot  No.  6,  and  it  was  not  until  October,  1885  when  Rob- 
erts went  to  the  office  to  have  his  entry  amended  that  he  learned  that 
this  lot  was  included  in  the  application  of  Gordon.  I  do  not  find  in 
the  decision  of  the  case  of  Gordon  r.  Southern  Pacific  E.  E.  Co.  (5  L. 
D.,  691)  any  order  that  his  entry  should  revert  back  to  his  application 
September  14, 1884,  but  if  it  did,  even  then  Eoberts  had  on  record, 
under  the  State  law,  a  notice  to  the  world  that  he  claimed  the  land 
under  the  homestead  law  of  the  State,  and  his  improvement  and  culti- 
vation for  more  than  fifteen  years  was  notice  of  his  claim.  It  is  in- 
sisted that  Eoberts  assisted  Manjarez  to  file  on  lot  6  that  he  might  hold 
it  for  him  (Eoberts).  This  is  upon  the  theory  that  he  wanted  the  tracts 
in  section  23  and  could  not  file  for  these  And  include  lot  6.  Had  he  de- 
sired the  mounta>inous  land  in  23,  why  did  he  not  put  the  Mexican  on 
one  of  these  "  forties,''  instead  of  on  the  lot  upon  which  he  (Eoberts) 
wa«  expending  so  much  labor  and  money  f  It  would  have  resulted  the 
same,  would  have  been  as  easily  done,  and  certainly  it  would  have 
been  more  natural,  as  he  cared  nothing  about  improving  the  land  in 
section  23. 

You  consider  Eoberts  guilty  of  negligence  in  not  ascertaining  the 
boundaries  of  his  claim.  The  truth  is  he  had  the  boundary  from  Azusa 
dam  to  the  red  hill,  and  a  number  of  witnesses  say  this  includes  lot 
ISo.  6.  He  occupied  the  boundaries  undisturbed.  He  was  mistaken  in 
the  papers  and  the  patent.  When  he  learned  of  the  mistake  he  acted 
promptly.  If  Gordon  knew  that  lot  6  was  not  in  the  patent,  he  also 
knew  Eoberts  was  occupying  it,  and  thus  he  knew  of  thiB  mistake,  but 
did  not  apprise  Eoberts  of  it.  Eoberts'  mistake  has  cost  Gordon  noth- 
ing except  the  expense  of  trying  to  take  the  orange  orchard.  K  it  goes 
to  Gordon,  this  Department  takes  about  $9,000  or  $10,000  from  Eoberts, 
and  simply  presents  it  to  Gordon,  for  the  Department  has  no  jurisdic- 
tion to  order  that  he  pay  for  the  lasting  and  valuable  improvements. 

Gordon's  proof  was  improperly  offered.  It  was  protested  as  to  lot  6. 
Eor  this  reason,  among  others,  the  protest  should  have  been  sustained. 
The  proof  as  to  lot  6,  section  22,  is  therefore  rejected,  and  the  entry  as 
to  this  lot  is  canceled  and  being  satisfied  that,  however  negligent 
Eoberts  may  have  been  in  not  examining  his  papers,  he  was  honestly 
mistaken,  and  it  would  be  a  great  wrong  to  take  his  labor  and  expendi- 
ture of  a  quarter  of  a  century  for  nothing.  He  will  therefor  be  allowed 
to  reconvey  to  the  government  the  NE.  J  of  the  NW.  J  of  section  23,  if 
the  same  stand  in  his  name,  unencumbered  and  may  amend  by  making 
entry  for  lot  'So.  6,  section  22,  as  prayed  for  in  his  petition.  Your 
decision  is  modified  accordingly. 
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RAILROAD  GRANT— WITHDRAWAL-COAL  LAND-SETTLEMENT. 

Northern  Pacific  E.  E.  Co.  v.  Collins. 

The  settlement  of  an  alien  on  coal  land  affords  no  claim  thereto  onder  the  coal  land 
acts  of  July  1, 1864,  and  March  3, 1865,  as  against  the  withdrawal  of  such  land  on 
general  route  under  the  grant  to  the  Northern  Pacific. 

Lands  withdrawn  for  the  benefit  of  said  grant  are  not  subject  to  settlement^  or  pur- 
chase under  the  coal  land  law. 

Secretary  NobU  to  the  Commissioner  of  the  General  La/nd  Office^  May  7, 

1892. 

I  have  considered  the  case  of  John  Collins  v^  Northern  Pacific  Sail- 
road  Company,  npon  the  amended  application  of  Collins,  involying  lots 
1  and  4,  the  KE.  J  of  NW.  i  and  NW.  i  of  IJE.  i,  Sec.  29,  T.  23  N.,  E. 
6  E.,  Olympia  land  district,  Washington,  on  api>eal  by  the  company 
from  yonr  office  decision  of  July  21, 1884,  rejecting  its  claim  to  the 
tract  and  awarding  to  Collins  the  right  to  purchase  the  same  under  the 
coal  land  law. 

Said  decision  states  that  the  land  in  question  is  within  the  limits  of 
the  withdrawal  for  the  Northern  Pacific  Bailroad  Company  (main  line) 
under  the  act  of  July  2, 1864  (13  Stat,  305),  which  became  effective 
August  13, 1870;  that  it  is  also  within  the  limits  of  the  withdrawal, 
made  August  15, 1873,  for  the  Cascade  branch  line,  and  of  that  made 
June  11, 1879,  for  the  amended  branch  line;  that  the  main  line  has  been 
constructed  to  New  Tacoma,  about  two  townships  south  of  this  land; 
that  the  branch  line  opposite  this  line  was  definitely  located  March  26, 
1884;  that  the  township  plat  was  filed  in  the  local  office  August  5, 1873, 
by  letter  of  transmittal  from  your  office,  where  it  had  been  sent  by 
surveyor- general's  letter  of  July  28, 1873;  that  one  Richard  Richards, 
in  December,  1869,  settled  upon  the  land  while  it  was  yet  unsurveyed, 
and  abandoned  the  same  in  September,  1870;  that  after  two  or  three 
intervening  settlements,  which  were  in  turn  abandoned,  Collins,  on  the 
27th  of  June,  1881,  applied  to  purchase  the  land  under  section  2347 
of  the  Eevised  Statutes  as  coal  land,  and  his  application  was  refused 
by  the  local  office,  because  "  the  land  applied  for  is  reserved  for  the 
benefit''  of  the  railroad  company. 

Upon  the  final  location  and  construction  of  the  branch  line  of  said 
road,  the  tract  in  question  falls  within  the  primary,  or  granted,  limits, 
and,  unless  the  claim  of  Richards  was  such  as  would  defeat  the  with- 
drawal attaching  under  the  6th  section  of  the  granting  act,  upon  the 
filing  of  the  map  of  general  route,  this  tract  has  been  continuously  with- 
drawn since  August  13, 1870,  the  date  of  the  filing  of  the  map  of  gen- 
eral route  of  the  main  line  of  said  road. 

On  the  17th  of  November,  1883,  your  office  ordered  a  hearing  to 
determine  the  status  of  the  land  in  dispute  at  the  date  of  the  with- 
drawal of  August  13, 1870.  Hearing  was  had  February  6, 1884,  and 
upon  the  testimony  taken  the  register  and  receiver  rendered  their  joint 
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decision  adverse  to  tlie  railroad  company.  From  this  the  company 
appealed  to  your  office,  and  from  your  office  decision  sustaining  that  of 
the  local  office  said  company's  appeal  is  now  before  me  for  considera- 
tion. 

The  decision  appealed  from  finds  as  fact  that  ^^  from  the  first  date  of 
settlement,  viz :  December,  1869,  to  the  present  time,  the  land  covered 
by  Kichards'  settlement  has  been  occupied  and  improved  by  parties 
intending,  in  good  faith,  to  obtain  title  to  the  same  under  the  laws  of 
the  United  States  governing  the  public  domain;"  and,  as  conclusion  of 
law,  it  finds  ^^that  the  tracts  covered  by  Bichards'  settlement  were 
excepted  from  said  withdrawals.'* 

Bichards  testified  at  the  hearing  that  he  was  a  native  of  England 5 
that  he  had  lived  in  Washington  Territory  since  1869  5  that  between 
January  1, 1870,  and  October  1st  of  the  same  year,  his  family  was  in 
Seattle;  that  he  spent  a  good  deal  of  his  time  on  Cedar  river;  that  in 
1869  one  Boblet  and  himself  went  up  Cedar  river,  with  some  others,  to 
hunt  a  claim,  and  hunted  up  and  down  the  river;  that  coming  home 
one  time  he  looked  down  uito  the  river  and  saw  a  large  piece  of  coal; 
that  they  went  up  the  river  and  found  more  coal,  and  located  there, 
taking  a  claim  including  this  coal,  Boblet  locating  od  one  side  of  the 
river  and  he  on  the  other.  The  land  was  then  unsurveyed.  Ke  de- 
scribed, as  nearly  as  possible,  indicating  on  a  map  or  plat  the  land 
claimed,  and  stated  to  what  points  they  measured  for  their  lines  and 
corners,  running  as  nearly  as  they  could  a  half  mile  up  and  down  the 
river.  Ke  intended  to  take  as  nearly  as  possible  a  square  tract.  In 
answer  to  the  question,  "  How  much  time  between  the  first  of  January, 
1870,  and  the  time  you  left  these  claims  did  you  and  Boblet  spend  on 
themf  "  he  answered:  "Well,  we  were  up  there  every  once  in  two  or 
three  weeks."  As  to  the  nature  and  extent  of  improvements,  he  testi- 
fied: "I  commenced  a  log  house,  and  slashed  considerable  on  the 
claim;  we  worked  all  the  time  we  were  there  on  the  claims.  I  would 
work  with  Boblet  and  then  he  would  work  with  me  on  my  place."  In 
answer  to  the  question,  "  What  was  your  intention  in  regard  to  claim- 
ing and  getting  title  to  this  land  under  the  laws  of  the  United  Statesf " 
his  reply  was:  "  Our  intention  was  to  take  it  any  way  we  could  acquire 
it,  get  title  to  it.  I  hardly  knew  how,  but  our  intention  was  to  get  it 
just  as  the  government  would  let  us  have  it."  When  asked  why  they 
selected  this  land,  he  answered:  "the  coal  that  was  on  it;  we  would 
not  have  selected  it  for  anything  else;  there  might  have  been  a  little 
of  it  fit  for  garden — euoughfor  a  small  garden  probably."  In  testifying 
as  to  his  abandonment,  he  speaks  of  being  "on  the  way  home"  from 
the  mine  at  the  time  he  told  McCallister  he  could  have  it.  He  had 
already  testified  that  his  family  was  in  Seattle. 

It  is  quite  clear  that  he  never  established^  or  pretended  to  establish, 
a  residence  upon  the  tract* 


486  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

I  find  from  the  evidence  that  the  extent  of  his  settlement  and  improve- 
ment was  the  partial  erection  of  a  log  cabin,  and  some  slashing  on  the 
tract.  When  he  abandoned  said  land  in  September,  1870,  he  gave  what- 
ever right  he  had  to  John  S.  McGallister — ^this  without  consideration, 
and  without  writing  of  any  kind. 

McGallister  testified  that  when  he  went  on  the  land,  he  found  the  log 
cabin  which  Eichards  had  partly  built;  also  near  it  a  tree  blazed,  and 
thereon  a  notice,  either  with  a  pencil  or  cut  in,  that  Bichards  had  taken 
that  land.  He  further  testified:  ^^  I  followed  the  river  up  and  down, 
and  found  where  he  had  driven  a  stake  above  and  below  his  daim;" 
further,  that  he  (McGallister)  took  the  daim  for  his  son-in-law,  Gharles 
McGallister,  and  took  what  was  known  as  the  Boblet  claim  across  the 
Gedar  river  opposite  the  land  in  question  for  himself;  that  soon  there- 
after he  was  away  for  a  few  days,  and  when  he  returned  one  Hiram  Wil* 
son  had  jumped  the  claim  which  he  had  intended  to  hold  for  his  son-in- 
law  ;  that  this  occurred  before  his  son-in-law  got  to  the  land ;  that  no 
attempt  was  made  to  put  Wilson  off;  that  <<  he  (the  son-in-law)  just 
took  the  claim  opposite  mine." 

Gharles  McGallister,  the  son-in-law,  testifies  that  he  never  attempted 
to  make  any  claim  to  the  land  in  question,  nor  to  occupy  it.  There  was 
a  break  of  several  weeks  between  the  occupancy  of  Bichards  and  that 
of  Wilson,  and  was  no  privity  between  them. 

The  evidence  further  shows  that  Wilson  claimed  the  land  from  Octo- 
ber, 1870,  to  about  May  10, 1871,  when  he  sold  to  Thaddeus  HanfonL 
The  latter  sold  to  GoUins,  the  appellee,  June  27, 1881,  and  on  the  same 
day  Gollins  applied  to  enter  under  the  present  coal-land  law — sections 
2347  to  2352  of  the  Bevised  Statutes.  The  improvements  made  by  the 
different  parties  during  all  these  years  were  very  limited  and  consisted 
mainly  in  slashing  some  of  the  timber  on  the  tract. 

Though  it  was  known  at  the  date  of  Bichards'  settiement  that  the 
land  was  coal  land,  and  it  has  been  known  as  such  ever  since,  he  and 
all  those  who  came  after  him  having  occupied  it  for  that  reason,  yet  it 
does  not  appear  that  anything  has  ever  been  done  in  the  direction  of 
operating  the  mines,  or  in  any  way  developing  the  same. 

On  the  other  hand,  the  evidence  is  quite  conclusive  to  the  effect  that 
nothing  has  ever  been  done,  or  attempted. 

The  only  laws  in  force  at  the  date  of  Bichards'  settlement,  relative 
to  coal  lapds,  were  the  act  of  July  1, 1864  (13  Stat.,  343),  and  the  act  of 
March  3, 1865  (id.,  529).    The  first  provided : 

Tliat  when  any  tracts  embracing  coal  beds  or  coal  fieldS;  oonstitating  portions  of 
the  pnblic domain,  and  which  as  'mines'  are  excluded  from  the  pre-emption  act  of 
1841,  and  which  under  past  legislation  are  not  liable  to  ordinary  private  entry,  it 
shall  and  may  be  lawful  for  the  President  to  cause  such  tracts,  in  suitable  subdivi- 
sions, to  be  offered  at  public  sale  to  the  highest  bidder,  after  public  notice  of  not 
less  than  three  months,  at  a  minimum  price  of  twenty  doUars  per  acre;  and  any 
land  not  thus  disposed  of  shall  thereafter  be  hable  to  private  entry  at  said  Tninimiim. 
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The  supplemental  act  of  1865  provided: 

That  in  tlio  ease  any  citizen  of  the  United  States,  who,  at  the  passage  of  this  act, 
may  be  in  the  business  of  bona  fide  actual  coal-mini iig  on  the  public  lands^  except  on 
lands  reserved  by  the  President  of  the  United  States  for  public  uses  for  purposes  of 
commerce,  such  citizen,  upon  making  proof  satisfactory  to  the  register  and  receiver 
to  that  eifect,  shall  have  the  right  to  enter,  according  to  legal  subdivisions,  a  quan- 
tity of  land  not  exceeding  one  hundred  and  sixty  acres,  to  embrace  his  improve- 
mentS;  at  the  minimum  price  of  twenty  dollars  per  acre. 

Eichards  in  his  testimony  at  the  hearing  states  indefinitely  that  it 
was  his  intention  to  take  the  land  any  way  he  could  acqoire  it — ^that 
is,  just  as  the  government  would  let  him  have  it. 

Did  his  occupancy  of  the  land  give  him  any  color  of  right  or  title 
thereto! 

Under  what  law,  if  any,  did  he  acquire  any  right  by  his  settlement  t 
It  is  clear  that  he  could  get  no  benefits  under  the  pre-emption  or  home- 
stead laws,  for  those  laws  specifically  except  from  their  operation  lands 
on  which  there  are  known  mines. 

The  coal  act  of  1864,  cited  «ifpra,  conferred  no  rights  by  virtue  of  set- 
tlement, nor  until  after  public  offering  under  authority  from  the  Presi- 
dent. This  land  has  never  been  offered.  The  act  of  1865,  in  a  sense 
pre-emptive  iu  its  character,  conferred  upon  him  no  benefit  or  right,  for 
two  reasons : 

First,  he  had  not  at  the  date  of  the  act  engaged  in  the  business  of 
coal  mining  on  the  tract,  nor  did  he  at  any  time  so  engage. 

Second,  he  was  not  at  the  time  of  his  occupancy  a  citizen  of  the 
United  States,  as  is  shown  by  his  own  testimony  at  the  hearing. 

Had  the  land  been  offered  at  any  time  subsequent  to  his  settlement, 
as  provided  by  the  act  of  1864,  such  settlement  would  under  the  act 
have  furnished  him  no  protection  and  given  him  no  right  whatever. 

In  such  case  the  land  would  have  gone  to  the  highest  bidder,  and  he 
could  have  secured  it  only  by  being  the  tiighest  bidder. 

There  can  be  no  color  of  title  in  an  occupant  who  does  not  hold  under  any  instru- 
ment, proceeding,  or  law,  purporting  to  transfer  to  him  the  title,  or  to  give  to  him  the 
right  of  possession.  And  there  can  be  no  such  thing  as  good  faith  in  an  adverse  hold- 
ing, where  the  party  knows  he  has  no  title,  and  that,  under  the  law,  which  he  is 
presumed  to  know,  he  can  acquire  none  by  his  occupation.  Supreme  Court  of  United 
States,  in  case  of  De£febach  v.  Hawke,  115  U.  S.,  392. 

In  view  of  the  foregoing,  I  am  unable  to  conclude  that  there  wa«,  on 
August  13, 1870,  any  appropriation  of  the  land  which  could  be  recog- 
nized, or  that  Bichards'  mere  temporary  settlement  and  squatter's  claim 
on  known  coal  land,  which  he  shortly  afterward  abandoned  without 
having  made  any  substantial  improvement,  and  to  which  no  right  or 
color  of  right  attached  under  the  law  by  virtue  of  said  settlement,  or 
otherwise,  constituted  a  claim  or  right  within  the  meaning  of  section  3 
of  the  grant  to  the  railroad  company. 

If  it  did  not)  then  the  tract  was  publiC|  unreserved  land,  and  as  such 
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was  subject  to  and  included  in  the  withdrawal  of  August,  1870,  for  the 
benefit  of  the  railroad  company. 

This  view  deprives  neither  Bichards  nor  any  following  him  of  any 
equity.  None  could  be  claimed  for  him  since  he  voluntarily  abandoned, 
without  consideration  from  any  source,  such  claim  as  he  may  have 
asserted.  None  could  be  claimed  on  the  strength  of  his  settlement  for 
any  who  followed  him  as  occupants  of  the  land,*for  between  him  and 
them  there  was  no  privity. 

Applying  the  strictest  rule  of  construction  against  the  grantee,  I  find 
nothing  in  the  letter  or  reason  of  the  law  which  would  justify  the  ex- 
ception of  the.tract  in  question  from  the  withdrawal  of  1870,  under  the 
grant  which  exi)ressly  provided  in  section  3  thereof,  excluding  mineral 
lands,  ^^That  the  word  ^mineral'  when  it  occurs  in  this  act  shall  not  be 
held  to  include  iron  or  coal,'^ 

The  tract  not  having  been  excepted  from  the  withdrawal  for  the  ben- 
efit of  the  company,  on  account  of  Bichards'  settlement,  it  becomes 
necessary  to  inquire  what  effect,  if  any,  did  the  subsequent  settlements 
and  claims  have  upon  the  grant! 

As  stated  in  your  oflBce  decision,  the  withdrawal  of  August  13, 1870, ' 
for  the  main  line  of  road  was  followed  by  the  withdrawal  of  August  15, 
1873,  for  the  branch  line,  and  by  that  of  June  11, 1879,  for  the  amended 
branch  line,  for  the  benefit  of  the  same  company. 

The  land  in  question  is  within  the  limits  of  each  and  all  of  said  with- 
drawals. 

The  main  line  of  road  as  finally  constructed  terminated  at  Kew 
Tacoma,  before  it  reached  a  point  opposite  said  tract,  but  this  was  not 
effected  until  May,  1874.  Since  the  withdrawals  of  1873  and  1879  in- 
tervene and  embrace  the  tract,  it  follows  that  it  has  been  continuously 
withdrawn  from  August,  1870,  to  the  present  time,  the  restoration  of 
September  1, 1879,  applying  to  and  taking  effect  only  upon  such  lands 
as  fell  withoMt  the  withdrawal  for  the  branch  line.  This  being  true,  the 
conclusion  must  be  that  neither  the  settlement  of  Wilson,  in  1870,  sub- 
sequent to  the  withdrawal  of  the  same  year,  nor  that  of  Hanford,  in 
1871,  can  avail  to  appropriate  the  land  or  except  it  out  of  the  with- 
drawal for  the  benefit  of  the  company;  nor  can  the  application  of 
Collins  to  enter  under  the  coal-land  law  of  1873  (now  sections  2347  to 
2352  of  the  Bevised  Statutes)  be  properly  recognized. 

For  the  reasons  herein  given,  I  must  reveise  the  decision  appealed 
from,  and  hold  that  the  tracts  covered  by  Bichards'  settlement  were 
not  excepted  from  said  withdrawals  for  the  benefit  of  the  liTorthern 
Pacific  Bailroad  Company. 
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HOMESTEAD  ENTBY-RESIDENCE-MINEBAL  LAND. 

Sanderson  t?,  Taylob,  . 

The  Buffloienoy  of  residence  under  the  homestead  law  is  not  affected  by  the  fact  that 
the  entryman's  house  was  on  a  part  of  the  entered  land  that  was  subsequently 
adjudged  to  be  mineral  and  excluded  from  the  entry. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  7, 189J2. 

On  the  27th  of  December,  1881,  Edwin  Taylor  filed  his  pre-emption 
declaratory  statement  for  the  W^  of  the  SEJ  and  the  E J  of  the  SWJ  of 
Bee.  26,  T.  6  K.,  li.  13  E.,  Sacramento  land  district,  California,  allegiDg 
settlement  on  the  13th  of  that  month.  On  the  26th  of  July,  1882,  he 
made  homestead  entry  for  the  land,  asking  the  benefit  of  his  residence 
thereon  under  his  pre-emption  filing. 

He  had  resided  ui>on  the  land  for  several  years  prior  to  his  pre-emp- 
tion filing,  and  on  the  24th  of  May,  1884,  he  submitted  final  proof^ 
claiming  the  benefit  of  such  residence.  When  he  made  his  final  proof  he 
relinquished  his  claim  under  his  entry  to  a  part  of  the  NEJ  of  the  S WJ, 
which  was  in  conflict  with  the  quartz  mine  of  one  Reynolds.  After  such 
relinquishment  there  were  about  twenty-three  acres  of  said  quarter 
section  included  in  the  homestead  entry  of  Taylor,  which  was  designated 
as  lot  No.  2. 

His  proof  was  protested  by  one  Burt  et  at,  and  after  a  hearing  the 
protest  was  dismissed.  Upon  an  appeal  to  your  office,  you  decided  on 
the  4th  of  January,  1887,  that  the  W J  of  the  NWJ  of  the  SEJ  was 
mineral  land,  and  not  subject  to  entiy  under  the  homestead  law.  You 
also  held  that  his  settlement  under  his  homestead  entry  dated  from 
December  13, 1881,  and  that  his  proof  made  in  May,  1884,  was  prema- 
turely made,  and  could  not  be  accepted.  As  sufficient  time  had  ex- 
pired at  the  time  of  your  decision,  you  stated  that  he  would  then  be 
allowed  to  make  final  proof  for  the  land  in  such  decision  adjudged  to  be 
non-mineral. 

From  that  decision  an  appeal  was  taken  to  the  Department  where  it 
was  affirmed  on  the  Ist  of  September,  1888,  Taylor  being  allowed  to 
make  new  final  proof,  within  the  life  of  his  entry,  for  that  portion  of  the 
land  not  relinquished  by  him,  and  not  found  to  be  mineral  by  you. 
Such  proof  was  made  on  the  15th  of  January,  1889,  which  was  accepted, 
and  final  certificate  issued. 

On  the  27th  of  May,  1889,  Sanderson  petitioned  for  a  hearingj  to  be 
allowed  to  make  proof  that  Taylor  had  not  resided  upon  the  land  in- 
cluded in  his  final  certificate.  You  granted  such  petition,  and  on  the 
12th  of  February,  1890,  ordered  a  hearing  which  took  place  on  the  3d 
of  April,  1890,  resulting  in  a  decision  by  the  local  officers  adverse  to 
Taylor.  An  appeal  was  taken  to  your  office,  and  on  the  31st  of  March, 
1891,  you  reversed  the  decision  of  the  local  officers,  accepted  the  final 
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proof  of  Taylor,  and  held  his  final  certificate  intact.    An  appeal  from 
such  decision  brings  the  case  to  the  Department. 

The  fact  that  the  residence  and  buildiugs  of  Taylor  were  iix>on  the 
twenty  acres  of  his  entry  decided  by  you  to  be  mineral  land,  is  not  dis- 
puted. It  is  also  true  that  on  the  4th  of  January,  1887,  when  you 
rendered  such  decision,  he  had  resided  upon  the  land  covered  by  his 
entry  for  more  than  five  years.  The  further  fact  that  in  your  decision 
of  the  date  last  stated,  as  also  in  the  decision  of  the  Department  upon 
appeal  therefrom,  he  was  expressly  allowed  to  make  final  proof  for  the 
land  adjudged  to  be  non-mineral,  I  think  disposes  of  aU  questions 
relating  to  the  validity  of  Taylor^s  entry. 

As  soon  as  he  received  notice  of  that  decision  of  the  Department,  he 
Initiated  proceedings  to  acquire  title  to  the  land  adjudged  to  be  min- 
eral, under  the  laws  relating  to  mineral  lands,  and  also  gave  notice  of 
his  intention  to  make  final  proof,  in  pursuance  of  such  decision.  He 
did  not,  however,  remove  his  house  from  the  mineral  to  the  non-mineral 
land,  he  having  already  resided  upon  and  cultivated  the  whole  tract, 
for  the  full  period  required  by  law,  before  any  portion  of  it  was  adjudged 
to  be  mineral. 

The  case  of  Darragh  v.  Holdman  (11  L.  D.,  409),  presented  a  similar 
question.  In  deciding  that  case  you  held:  The  evidence  shows  that 
Darragh  resided  on  the  land  continuously,  and  having  shown  good  faith, 
the  fact  that  his  residence  was  on  that  portion  of  the  land  shown  to  be 
mineral,  would  not  of  itself  defeat  his  rights,  and  his  final  proof  should 
not  have  been  rejected.  In  that  case  the  local  officers  had  rejected  it 
as  in  the  case  at  bar,  and  upon  appeal  the  Department  sustained  your 
decision.  I  see  no  reason  for  adopting  a  different  course  in  this  case, 
and  the  decision  appealed  from  is  therefore  affirmed. 


HOMXSTBAB  APPLICATtON-IBREGULAB  AIiIiOWAKGB. 

Oalhoun  V,  Daily. 

The  irregular  allowftnoe  of  a  homestead  application  for  land  coTered  by  the  entry  of 
another^  and  subsequent  compliance  with  law  on  the  part  of  such  applicant  giyes 
him  a  right  that  wiU  attach  on  the  cancellation  of  the  prior  entry  to  the  exoln- 
sion  of  one  who  then  applies  to  enter  but  aUeges  no  prior  right  or  equity. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  Land  Office^  Mwg  7j 

1892. 

On  the  20th  of  December,  1881,  Oharles  A.  Janzig  made  pre-emption 
cash  entry  for  the  SB  J  of  Sec.  15,  T.  62  N.,  R.  U  W.,  at  the  Duluth 
land  office,  Minnesota,  which  entry  was  held  for  cancellation  by  you  on 
the  21st  of  October,  1886,  upon  a  report  of  a  special  agent. 

Upon  the  application  of  the  Minnesota  Iron  Company,  transferee,  a 
hearing  was  ordered,  on  the  20th  of  January,  1888,  which  took  place  on 
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the  26th  of  November,  of  that  year.  As  a  result  thereof,  said  entry  was 
canceled  by  you  on  the  17th  of  September,  1889,  which  fact  was  entered 
on  the  records  in  the  loc«al  office,  on  the  20th  of  the  month.  From  that 
decision,  the  Minnesota  Iron  Company  did  not  appeal. 

On  the  3l8t  of  October,  1888,  Frank  A.  Daily  filed  in  the  local  office 
a  quitclaim  deed,  executed  by  Janzig,  as  grantor,  to  said  Daily,  as 
grantee,  for  the  said  quarter  section,  and  made  application  to  make 
homestead  entry  therefor.  The  local  officers  treated  such  deed  as  a 
relinquishment  by  Janzig,  and  endorsed  thereon  "  canceled  by  relin- 
quishment, Oct.  31, 1888,"  and  minuted  that  fact  upon  the  record  in 
their  office,  and  accepted  and  allowed  the  application  of  Daily  to  make 
homestead  entry  for  the  land,  writing  across  the  face  thereof  the  words: 
"  subject  to  claim  of  Minnesota  Iron  Company,  transferee.'' 

The  daim  of  that  company  to  the  land,  as  transferee,  was  disposed  of 
by  your  judgment  canceling  Janzig's  entry,  rendered  on  the  17th  of 
September,  1889,  from  which  no  appeal  was  taken. 

On  the  20th  of  September,  1889,  the  day  on  which  your  judgment  of 
cancellation  was  received  at  the  local  office  and  entered  upon  the  records 
thereof,  but  previous  to  such  receipt  and  entry,  Maria  A.  Calhoun  pre- 
sented her  application  to  make  homestead  entry  for  the  land,  which  was 
rejected  by  the  local  officers,  on  account  of  the  pending  cash  entry  of 
Janzig,  and  the  prior  homestead  entry  of  Daily.  Later  in  the  same 
day,  but  after  the  cancellation  of  the  Janzig  entry  had  been  noted  on 
the  record,  her  application  was  again  presented,  and  again  rejected  on 
account  of  Daily's  prior  entry.  From  this  action  on  the  part  of  the 
local  officers,  she  appealed  to  your  office,  and  on  the  29th  of  August, 
1890,  you  rendered  decision  in  the  case,  in  which  you  said  to  the  local  • 
officers :  "  Your  action  in  rejecting  the  application  of  Calhoun  is  hereby 
affirmed,  subject  to  the  usual  right  of  appeal.  N'o  allegation  of  fraud  is 
brought  against  Daily's  entry.  Should  Calhoun  desire  to  contest  the 
entry  on  that  ground,  she  is  at  liberty  to  do  so,  in  accordance  with  the 
rules  of  practice."  No  such  contest  was  initiated,  bat  an  appeal,  by 
Calhoun^  irom  your  decision,  brings  the  case  to  the  Department  for  con- 
sideration. 

In  her  appeal  to  your  office  from  the  action  of  the  local  officers,  the 
principal  ground  of  error  specified  is  as  follows : 

The  action  of  the  register  and  receiver,  in  accepting  the  relinquishment  of  Charles 
A.  Janzig  of  a  cash  entry,  and  the  acceptance  of  a  filing  on  said  land  on  the  same  day 
by  Frank  A.  Daily,  was  an  error  of  law,  and  was  wrong  and  reprehensible. 

In  her  appeal  to  the  Department  from  your  decision,  it  is  alleged  that 
you  erred  in  affirming  the  decision  of  the  register  and  receiver,  and  in 
recognizing  the  entry  of  Daily  as  an  appropriation  of  the  land,  claim- 
ing that  such  entry  was  null  and  void,  and  that  Calhoun,  being  the  first 
to  apply  to  make  entry  for  the  land  after  the  cancellation  of  Janzig's 
entry  by  your  order,  was  the  first  legal  applicant  therefor. 

Daily  was  allowed  to  make  homestead  entry  for  the  land  on  the  31st 
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of  October,  1888,  and  such  entry  was  followed  by  due  compliance  witli 
law  on  his  part,  in  the  matter  of  residence,  improvements,  and  cultiva- 
tion. This,  I  think,  placed  him  in  a  different  relation  to  the  land,  than 
he  would  have  occupied  had  Ms  application  been  rejected,  and  he  had 
done  nothing  upon  the  land  required  of  a  homestead  entryman.  Had 
his  application  been  rejected,  he  could  have  obtained  no  relief  by  ap- 
peal, unless  he  could  show  that  the  land  was  subject  to  entry  at  the 
date  of  his  application.  This  was  held  by  the  Department  in  the  ca^e 
of  Goodale  v.  Olney  (13  L.  D.,  498).  In  the  case  of  Maggie  Laird  (ibid, 
502),  it  was  held  that  where  an  application  to  make  entry  for  land  cov- 
ered by  the  existing  entry  of  another  was  rejected,  an  appeal  from  such 
action  would  not  have  the  effect  to  cause  the  application  to  attach  on 
the  cancellation  of  the  previous  entry.  These  cases  lay  down  the  rule 
to  be  followed  where  an  improper  application  to  enter  is  rejected, 

A  difierent  rule  seems  to  prevail  in  cases  where  an  improper  applica- 
tion to  enter  is  accepted.  In  the  case  of  Eichard  Griffin  (11 1*.  D.,  231), 
wljere  an  entry  had  been  erroneously  allowed  for  land  within  the  Sioux 
Indian  reseration,  it  was  said:  "  I  see  no  good  reason  why  his  home- 
stead entry  should  not  be  allowed  to  remain  intact,  and  take  effect  from 
the  date  when  the  land  covered  thereby  became  subject  to  settlement," 
and  such  was  the  disposition  made  of  the  case. 

In  the  case  of  Thomas  et.  al.  v.  Spence  (12  L.  D.,  639),  where  an  im- 
proper entry  had  been  allowed  for  land  embraced  within  an  existing 
swamp  selection,  such  entry  was  allowed  to  stand,  and  take  effect  on 
the  cancellation  of  such  selection.  It  was  therein  said:  ^^After  the  can- 
cellation of  the  State's  selection,  the  question  as  to  the  validity  of  an 
entry  made  whUe  the  land  is  so  appropriated,  is  one  solely  between  the 
government  and  the  entryman,  and  the  entry  may  be  allowed  to  remain 
intact,  subject  to  future  compliance  with  law,  unless  the  allowance  of 
such  entry  would  be  in  derogation  of  the  rights  of  adverse  claunants." 
Upon  the  projwsition  that  "  a  contestant  will  not  be  heard  to  question 
the  validity  of  such  entry  upon  the  ground  that  it  was  invalid  when  al- 
lowed, unless  he  shows  that  the  allowance  of  the  entry  would  be  in 
violation  of  his  rights,  or  would  defeat  a  prior  right  or  equity,"  the  case 
of  Meyers  v.  Smith  (3  L.  D.,  526)  is  cited  in  Thomas  v.  Spence. 

The  case  of  Schrotberger  v.  Arnold  (6  L,  D.,  425),  held  that  "  during 
the  existence  of  an  entry  the  land  covered  thereby  is  not  subject  to 
appropriation  by  another,"  but  it  also  held,  that  "  an  entry  though 
made  when  the  land  was  not  subject  to  appropriation,  on  removal  of  the 
bar,  may  be  allowed  to  stand  intact." 

Applying  the  doctrine  of  the  cases  cited,  to  the  one  at  bar,  and  I 
think  the  conclusion  reached  is,  that  the  allowance  by  the  local  officers 
of  the  application  of  Daily  to  make  homestead  entry  for  the  land,  fol- 
lowed by  due  compliance  with  law  on  his  part,  in  the  matter  of  resi- 
dence, improvements^  and  oultivationy  constitute  a  claim  which  attached 
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on  fhe  cancellation  of  the  prior  entry  of  Janzig,  to  the  exclusion  of  the 
right  of  Calhoun  who  subsequently  applied  to  make  entry  therefor, 
and  that  she  will  not  be  heard  to  question  the  validity  of  such  improp- 
erly allowed  entry,  unless  she  shows  that  the  allowance  of  said  entry 
is  in  violation  of  her  prior  right  or  equity. 

There  is  no  such  showing  in  the  case,  as  she  claims  no  right  or  equity 
in  the  land  whatever,  prior  to  the  presentation  of  her  application  to 
make  entry  therefor,  on  the  20th  of  September,  1889.  This  was  three 
days  after  the  rendition  of  your  judgment  of  cancellation  of  Janzig's 
entry  which  was  made  on  the  17th  of  that  month,  and  took  effect  that 
day,  as  was  held  in  Perrott  v.  Oonnick  (13  L.  D.,  598),  "  without  regard 
to  the  time  when  such  judgment  is  noted  of  record  in  the  local  office,'^ 

There  are  no  disputed  questions  of  fact  in  the  case,  and  the  good 
&ith  of  Daily  is  not  in  issue,  nor  are  any  acts  of  bad  faith  on  his  part 
alleged  or  established.  For  the  reasons  stated,  and  in  view  of  the 
authorities  cited,  the  decision  appealed  fibom  is  affirmed. 


PRACrriCE— RULE  TO  SHOW  CAUSE,  ETC.-DE8ERT  BNTRY. 

William  8.  Powell. 

Under  a  role  to  show  oaose  why  an  entry  Bhould  not  he  canceled,  time  should  not 
ran  as  against  the  entryman  while  the  local  office  is  closed. 

Eqaitable  action  may  h«  taken  on  a  desert  entry  made  on  final  proof  submitted  after 
the  expiration  of  the  statutory  period,  where  the  delay  is  satisfactorily  ex- 
plained, and  no  adverse  claim  exists. 

Virst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  7,  1S92. 

On  the  27th  of  August,  1886,  William  8.  Powell  made  desert  land 
entry  for  lot  2,  the  IJf  i  of  the  SW  i,  the  SB  i  of  the  NB  i  and  the 
SE  J  of  Sec.  7,  and  the  N  J  of  the  NB  J  of  Sec.  18,  T.  15  N.,  E.  16  E., 
Helena  land  district,  Montana. 

On  the  13th  of  October,  1890,  you  advised  the  local  officers  that  the 
statutory  period  for  the  reclamation  of  the  land  had  expired,  and  directed 
them  to  give  notice  to  Powell,  and  other  parties  similarly  situated,  un- 
der circular  of  August  28, 1880,  and  in  accordance  with  circular  of 
October  28, 1886. 

On  the  13th  of  November,  1890,  the  local  officers  advised  you  that  on 
the  29th  and  31st  of  July,  1890,  the  parties  in  said  letter  named,  one  of 
whom  was  Powell,  had  been  notified  to  show  cause  within  ninety  days, 
why  their  entries  should  not  be  canceled  for  failure  to  make  final  proof 
and  payment  within  the  statutory  period. 

On  the  26th  of  lfl"ovember,  1890,  you  advised  the  local  officers  that  the 
entry  of  Powell  had  been  canceled  Hnskt  day,  and  directed  them  to  note 
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the  same  on  their  records.    From  that  direction  and  decision  Powell 
appeals  to  the  Department. 

He  bases  his  appeal  upon  the  ground  that  the  cancellation  was  made 
before  the  expiration  of  the  ninety  days  from  the  date  of  service  of  no- 
tice upon  him.  In  explanation  of  this  he  shows  that  the  United  States 
land  office  at  Helena  was  closed  on  October  15, 1890,  for  all  business 
from  the  new  Judith  land  district,  in  which  Powell's  claim  was  located, 
and  the  office  at  Lewistown,  in  such  district,  did  not  open  until  Novem- 
ber 26,  1890. 

He  attempted  to  "  show  cause  ^  at  the  new  office  within  the  ninety 
days,  as  required,  but  was  unable  to  do  so,  owing  to  the  fact  that  the 
commission  of  the  receiver  had  not  been  received,  and  the  office  was 
not  then  legally  opened.  He  made  his  showing  the  first  day  the  office 
was  open  for  business,  and  he  insists  that  the  time  between  the  closing 
of  the  office  in  Helena,  and  the  opening  of  the  office  at  Lewistown  should 
not  be  included  in  the  ninety  days  allowed  him  by  the  notice. 

The  cause  shown  by  him  was  in  the  form  of  a  corroborated  affidavit, 
in  which  he  stated  that  the  reason  final  proof  on  said  entry  was  not 
made  within  the  required  time  was  because  the  entire  seasons  of  1889 
and  1890  were  so  extremely  dry  that  all  the  streams  in  that  section 
were  greatly  diminished  in  the  volume  of  their  water  flow,  and  many 
of  them  entirely  dried  up.  He  also  showed  that  he  had  constructed  a 
main  ditch,  eight  miles  in  length,  from  the  Judith  river,  at  a  cost  of 
fifteen  hundred  dollars,  and  lateral  ditches  covering  each  and  every 
legal  subdivision,  and  that  the  main  and  lateral  ditches  are  of  a  capac- 
ity sufficient  to  thoroughly  irrigate  and  reclaim  the  land  included  in  his 
entry.  That  he  has  water  rights  in  the  waters  of  the  Judith  river  suf- 
ficient for  that  pui'pose,  but  that  since  July  1, 1889,  he  has  only  been 
able  to  secure  one  hundred  inches  of  water  from  that  source,  when  he 
was  entitled  to  five  hundred  inches,  which  was  an  abundance  to  thor- 
oughly irrigate  and  reclaim  the  land. 

Upon  this  showing  he  asked  for  further  time  within  which  to  make 
his  final  proof  and  payment.  This  application  was  forwarded  to  you 
by  the  local  officers,  from  the  Lewistown  office  on  the  28th  of  N"ovem- 
ber,  1890,  with  the  recommendation  that  he  be  allowed  more  time  in 
which  to  make  proof. 

On  the  15th  of  December,  1890,  you  informed  the  local  officers  that 
the  entry  of  PoweU  had  been  canceled  by  you  before  the  receipt  of  his 
application,  and  you  directed  them  to  inform  him  that  you  were  not 
authorized  by  law  to  grant  an  extension  of  time  for  the  reclamation  of 
the  land,  and  as  the  entry  had  already  been  canceled,  you  could  affi)rd 
him  no  relief  in  the  matter. 

I  am  clearly  of  the  opinion  that  the  time  during  which  there  was  no 
land  office  open  before  which  Powell  could  make  his  showing,  should 
not  be  included  within  the  ninety  days  allowed  him  for  showing  cause 
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why  his  entry  should  not  be  canceled.  After  the  15th  of  October,  1890, 
he  could  not  make  such  showing  at  the  Helena  office,  and  the  office  at 
Lewistown  was  not  opened  for  business  so  that  he  could  make  it  there 
within  the  required  ninety  days.  He  applied  there  within  that  time, 
and  made  his  showing  at  the  earliest  possible  day  thereafter.  Deduct- 
ing th^  time  daring  which  there  was  no  office  ox>eu  before  which  he 
could  show  cause,  from  the  ninety  days  allowed  him  for  that  purpose, 
and  it  is  seen  that  he  was  in  time^  and  that  the  decision  of  cancellation 
was  rendered  prematurely. 

In  the  case  of  George  W.  Mapes  (9  L.  D.,  631),  it  was  said:  "It is 
true  that  there  is  no  authority  for  granting  an  extension  of  time  in 
making  final  proof  in  desert  land  entries,  but  the  Department  will,  in 
the  absence  of  an  adverse  claim,  give  an  equitable  consideration  to  final 
proof  submitted  after  the  expiration  of  the  statutory  x)eriod,  if  the  de- 
lay is  satisfactorily  explained."  In  support  of  this  position  the  cases  of 
Eichard  A.  Ballantyne  (3  L.  D.,  8)  and  Oscar  Cromwell  (8  L.  D.,  432) 
are  cited.  The  same  views  were  expressed  in  Alexander  Toponce  (4  L. 
D.,  261)  and  in  Eiley  Garrett  (7  L.  D.,  79). 

It  seems  to  me  that  the  facts  set  out  in  Powell's  affidavits  of  Novem- 
ber 3, 1890,  and  the  one  which  accompanies  his  appeal,  both  of  which 
are  duly  corroborated,  show  that  he  made  his  entry  in  good  faith,  and 
that  he  endeavored  to  comply  with  the  law,  and  was  only  prevented 
from  doing  so  by  the  extreme  and  unusual  dryness  of  the  seasons  of 
1889  and  1890.  Having  expended  so  much  money  in  attempting  to  re- 
claim this  tract,  it  seems  harsh  and  inequitable  to  arbitrarily  hold  his 
entry  for  cancellation.  Only  the  government  and  the  entryman  aie  in- 
terested and  justice  indicates  that  he  should  be  given  a  fair  chance  to 
comply  with  the  law. 

The  rules  29  and  30  of  the  additional  rules  of  equitable  adjudication 
of  April  28,  1888  (6  L.  D.,  799)  provide  for  the  submission  of  the  final 
proof  in  certain  cases  to  the  board  of  equitable  adjudication  after  the 
expiration  of  the  statutory  limit.  This  seems  to  be  a  case  provided  for 
by  such  rules,  and 

I  tbink,  therefore,  that  the  said  entry,  there  being  no  adverse  claim,  should  be  re« 
instated,  and  that  the  local  officers  be  directed  by  your  office  to  allow  the  claimant, 
-within  ninety  days  notice  hereof,  to  make  payment  for  the  laud  and  proof  of  re* 
olamation  of  the  lands  covered  by  his  entry,  and  also  proof  briuging  said  entry  within 
the  pnrview  of  rule  30,  aforesaid,  when  the  same  will  be  submitted  for  coutirmation 
to  the  board  of  equitable  adjudication.  See  case  of  Joseph  Himmelsbach  (7  L.  D,, 
247). 

That  was  the  language  used  in  concluding  my  decision  in  the  case  of 
George  W.  Mapes,  supra^  and  I  make  it  a  part  of  my  decision  in  the 
case  at  bar,  and  modify  the  decision  appealed  from  accordingly. 
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PRACTICE-APPBAL-INTBRLOCUTORY  ORDEXU 

PUESOHELL  «.  OOWGILL. 

An  appeal  will  not  lie  from  an  interlocntory  order  of  the  General  Land  Office. 

Secretary  NobU  to  the  Commissioner  of  the  Oeneral  La/nd  Office^  May  7, 

1892. 

I  am  in  receipt  of  a  motion  to  review  departmental  decision  of  Decem- 
ber 6, 1891  (unreported),  in  the  case  of  Edward  A.  Pueschell  v.  C.  C. 
Gowgill  and  to  reinstate  and  promulgate  the  departmental  decision  of 
October  21, 1891,  in  the  same  case  recalled  by  the  decision  of  December 
6, 1891. 

The  tract  involved  in  this  case  is  the  S.W.  J  of  section  6,  T.  S.  30,  B- 
29  E.,  YisaUa,  California,  and  the  motion  above  mentioned  is  made  by 
counsel  of  OowgiU. 

The  necessary  facts  to  the  determination  of  the  questions  raised  by 
the  motion  are  as  follows: 

One  Thomas  A.  Means  made  a  timber  culture  entry  for  the  tract  in 
question  in  1876.   • 

On  October  28,  1887,  Herman  0.  Pueschell  who  was  a  brother  of 
the  plaintiff  in  this  oase  initiated  a  contest  against  said  entry  and  ap- 
plied to  make  timber  culture  entry  for  said  land;  a  hearing  was  had 
and  it  was  adjudged  that  Means  had  not  complied  with  the  law. 

The  entry  was  held  for  cancellation  by  you  on  December  1, 1888;  con- 
testant died  on  February  11,1888.  Before  the  entry  had  actually  been 
canceled  in  accordance  with  your  judgment  of  December  1,  1888, 
Means'  relinquishment  was  presented  by  Gowgill  and  he  was  allowed  to 
enter  the  tract;  on  the  same  day  Edward  A.  Pueschell  applied  to  enter 
the  tract;  his  application  was  rejected  because  subsequent  to  that  of 
CowgilJ.  He  appealed  from  said  rejection  to  you  and  on  May  21, 1890, 
you  affirmed  the  action  of  the  register  and  receiver  which  was  adverse 
to  Pueschell  and  he  did  not  appeal  from  such  judgment.  Among  other 
things  in  said  judgment  you  instructed  the  local  officers  as  follows: 

Yon  win  advise  the  heirs  of  Herman  C.  PuescheU,  or  such  of  them  as  may  be 
known  to  you,  that  upon  their  presenting  an  application  to  enter,  in  lien  of  the 
one  which  is  lost,  and  making  the  necessary  affidavit  and  payment,  that  Gowgill 
will  be  called  on  to  show  cause  why  his  entry  should  not  be  canceled  for  conflict 
therewith — 

OowgiU  appealed  from  this  portion  of  your  judgment,  and  on  Decem- 
ber 5,  1891,  it  was  dismissed  because  the  order  fipom  which  he  appealed 
was,  held  to  be  an  interlocutory  order  resting  in  your  discretion  and 
not  a  final  judgment  from  which  an  appeal  will  lie  to  this  Department 
under  rule  81  of  the  rules  of  practice. 

OowgiU  did  not  appeal  from  your  judgment  of  May  21, 1890,  but  only 
from  the  order  made  in  connection  therewith ;  that  order  was  clearly 
interlocutory  in  character;  it  did  not  dispose  finally  of  any  of  his  rights, 
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in  tact  your  judgment  was  favorable  to  him  and  your  order  directing 
the  loc;il  officers  to  notify  certain  heirs  how  they  might  yet  get  their 
alleged  claims  passed  upon  by  the  proper  authorities  was  one  from 
which  he  was  not  entitled  to  appeal.  The  motion  before  me  has  been 
examined  and  duly  considered;  it  must  be  and  is  hereby  denied  for  the 
reasons  above  given. 


EtmiAK  LANDS-ACT  OV  JANTTABT  14,  1888. 

MiLLB  Lao  Lands. 

The  lande  formerly  oconpied  by  the  Mille  Lao  Indians  are  not  snbjeot  to  diBpoeition 
under  the  general  land  laws  bat  nnder  the  epeoial  provisionB  of  the  act  of  Jan- 
nary  14, 1889. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

22j  1892. 

By  letter  of  March  12, 1892,  you  ask  to  be  instructed  as  to  the  disi>o- 
sition  of  the  lands  formerly  occupied  by  the  Mille  Lac  Indians  calling 
attention  at  the  same  time  to  departmental  letter  of  January  21, 1891, 
stating  that  ^^the  Mille  Lac  lands  should  be  disposed  of  as  other  pub- 
lic lands  under  the  general  laws,''  and  to  the  decision  of  September  3, 
1891,  in  the  case  of  Northern  Pacific  R.  R.  Oo.  v.  Walters  (13  L.  D., 
230),  wherein  it  was  held  that  said  lands  were  to  be  disposed  of  under 
the  provisions  of  the  act  of  January  14, 1889  (25  Stat.,  642). 

XTnder  date  of  January  20, 1891,  your  office  submitted  an  estimate  of 
the  cost  of  completing  surveys  within  the  Chippewa  Indian  Reserva- 
tions in  Mitinesota  and  included  therein  an  item  of  $4,000  for  tho  Mille 
Lac  lands.    As  to  this  item  it  was  said  in  that  report: 

In  reference  to  the  yiews  of  the  Hon.  Secretary  of  the  Interior  expressed  in  his 
decision  of  the  9th  instant,  case  of  Amanda  J.  Walters  et  aL,  and  G.  W.  M.  ^ad  et 
oZ.,  a  donht  is  suggested  as  to  whether  the  lands  in  the  Mille  Lao  reservation  are  to 
be  disposed  of  under  the  provisions  of  the  act  of  January  14, 1889  (25  Stat.,  642),  or 
BS  other  public  lands  under  the  general  laws.  If  the  latter,  the  amount  estimated 
therefor  in  the  foregoing  may  be  omitted,  and  in  reference  to  this  point  I  request 
that  I  may  be  specifically  instructed. 

The  answer  made  to  this  request  by  said  letter  of  January  21, 1891^ 
is  as  follows: 

In  reply  you  are  informed  that  as  the  departmental  decision  of  9th  Instant  held, 
"  that  the  lands  upon  which  the  MiUe  Lacs  have  enjoyed  the  favor  of  residence, 
so  long  as  they  should  not  interfere  with  the  whites,  is  equivalent  to  a  declaration 
that  this  favor  or  license  did  not  amount  in  effect  to  a  'reservation'  of  these  lands 
upon  which  the  Mille  Lacs  could  take  allotments/'  etc., 

the  Mille  Lac  lands  should  be  disposed  of  as  other  public  lands  under  the  general 
laws,  and  consequently  will  not  be  surveyed  under  the  act  of  January  14, 1889. 

Afterwards  the  question  as  to  the  status  of  the  lands  within  the 
former  Mille  Lac  Indian  Beservation  came  up  in  the  -case  of  Northern 
Pacific  B.  B.  Co.  v.  Walters,  supra^  and  was  quite  fiilly  discussed  in 
14561— VOL  14 32 
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tii6  deeision  rendered  in  that  case.  This  decision  is  not  only  the  later 
expression  of  the  Department,  bnt  was  rendered  in  a  case  where  the 
ertatas  of  these  Mille  Lac  lands  was  the  specific  question  presented  to 
be  decided.  This  later  decision  mnst  prevail,  and  jon  will  therefore  be 
governed  thereby  in  the  disposition  of  said  lands. 


BUCEEB  BT  AL  V.  KNISLEY. 

Motion  for  review  of  departmental  decision  of  Jannaiy  28, 1802,  U 
L.  D.,  113,  denied  by  Secretary  Koble,  May  2, 1892. 


APPLICATION  TO  BNT£IU-S£CTION  6,  ACT  OF  MARCH  8»  1887. 

Stebbins  v.  Gboke. 

The  pendency  of  an  application  to  enter,  at  the  passage  of  the  act  ot  March  8, 1887| 
doee  not  except  the  lancf  embraced  therein  tmm  the  operation  of  said  act. 

The  right  to  perfect  title  under  action  &,  act  of  Mare^  3, 1887,  is  iutaiided  for  tiM 
protection  of  those  who  have  in  good  fiiith  paid  their  B)oii«3r  for  a  titls  helieved 
by  them  to  be  good,  and  the  mere  fact  that  a  purchaser  holds  under  a  quit  claim 
deed  does  not  exclude  him  i^om  the  benefits  of  said  section. 

Secretary  NohU  to  the  Commissioner  of  the  O^enerai  Znmd  Offics,  Mag 

6j  1892. 

I  have  considered  the  case  of  Lorenzo  D.  Stebbins  v.  Thomas  B.  Croke, 
involving  the  NW.  \  of  Sec.  33,  T.  2  S.,  E.  67  W.,  Denver,  Colorado, 
on  appeal  by  Stebbins  from  your  decision  rejecting  his  application  to 
make  homestead  entry  for  said  land. 

Counsel  for  Stebbins  moved  to  dismiss  the  case  for  the  reason, 

1.  That  no  jurisdiction  has  been  obtained  in  this  cause  by  reason  of  failure  to 
serve  all  parties  in  interest. 

2.  That  it  doee  not  appear  from  the  record  that  the  original  settler,  William  Pur- 
celly  who  filed  his  pre-i'mption  declaratory  statement  for  said  land,  the  same  being 
number  2098,  has  been  notified  to  assert  his  rights  within  a  reasonable  time  fixed 
by  the  Secretary  of  the  Interior  as  prescribed  by  the  third  section  of  the  act  of 
March  3, 1887. 

Section  3  of  the  aet  of  March  3, 1887  (24  Stat., 556)  is  as  follows: 

That  if,  in  the  adjustment  of  said  grants,  it  shall  appear  that  the  homestead  or 
pre-emption  entry  of  any  bona  fide  settler  has  been  erroneously  canceled  on  account 
of  any  railroad  grant  or  the  withdrawal  of  public  lands  irom  market,  such  settler 
upon  application  shall  be  reinstated  in  all  his  rights  and  allowed  to  perfect  hi8  en- 
try by  complying  with  the  public  land  laws:  Provided,  That  he  has  not  located 
another  claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously  canceled :  And  pro- 
vided aUOy  That  he  did  not  voluntarily  abandon  said  original  entry :  And  provided 
further y  That  if  any  of  said  settlers  do  not  renew  their  application  to  be  reinstated 
within  a  reasonable  time,  to  be  fixed  by  the  Secretary  of  the  Interior,  then  all  such 
vnclaimed  lands  shall  be  disposed  of  under  the  public  land  lawB,  with  priority  of 
vigbt  given  to  bona  fide  purchasers  of  said  unclaimed  l.antls,  if  any,  and  if  thece  be 
no  such  purchasers,  then  to  bona  fide  settlers  residing  thereon. 
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The  records  show  that  William  PurceU  filed  a  pre-emption  declaratory 
statement  for  the  tract  April  14, 1866,  alleging  settlement  January  14, 
186& 

There  is  no  evidence  that  he  ever  was  a  bona  fide  settler  on  the 
land,  his  filing  was  never  canceled  either  erroneously  or  otherwise,  and 
in  the  absence  of  evidence  to  the  contrary,  it  is  bnt  reasonable  to  as- 
sume, that  if  he  ever  was  a  settler  on  the  land  his  abandonment  of  the 
same  was  voluntary,  hence  there  is  no  ground  for  assuming  that  Pur* 
cell  faUs  wifhin  the  tenn  of  the  statute.  Neither  he  nor  any  one  claim- 
ing under  him,  nor  any  one  representing  him  is  a  party  to  the  present 
proceeding. 

The  motion  is  accordingly  denied. 

The  material  fisu^ts  in  the  case  are  as  £d11ows:  The  tract  of  land  in- 
volved is  situated  within  the  limits  of  the  grant  to  the  Denver  Pacific, 
now  known  as  the  Union  Pacific  Kailway  Company,  which  grant  took 
effect  August  20, 1869  j  said  tract  of  land  was,  however,  excepted  from 
the  operation  of  the  grant  by  the  prcremptioii  filing  of  William  PurcelL 

On  June  15, 1885,  Oeorge  G.  Cook  made  application  to  enter  the  tract 
under  the  timber-culture  law.  This  application  was  rejected  by  the 
local  officers  for  the  reason  that  the  tract  was  within  the  limits  of  the 
grant  to  the  railroad  company.  Cook  appealed,  and  pending  the  same, 
Thomas  B.  Croke  filed  a  protest  against  the  application  of  Cook,  allege 
iiig  that  he  was  a  purchaser  of  the  land  under  title  irom  the  railroad 
company,  and  that  he  should  either  be  allowed  to  enter  the  laud  under 
the  general  land  laws,  or  purchase  it  under  the  act  oi  January  13,1881. 

On  October  15, 1888,  you  held  that  the  tract  was  excepted  from  the 
grant  to  the  company  by  reason  of  the  pre-emption  filing  of  PurceU, 
and  that  should  said  decision  become  final,  the  respective  applications 
of  Cook  and  Croke  would  be  duly  considered.  On  appeal  by  the  com- 
pany  this  decision  was  affirmed  by  the  Department  on  June  24, 1890. 
In  the  meantime,  on  April  4, 1889,  Lorenzo  D.  Stebbins  applied  at  the 
local  office  to  make  homestead  entry  for  said  tract,  and  on  the  rejection 
of  his  application  by  the  local  officers,  he  appealed;  and  on  February 
1, 1890,  Thomas  B.  Croke  made  application  to  purchase  the  land  in 
question  under  the  provisions  of  the  fifth  section  of  the  act  of  March 
3, 1887.  On  March  22, 1890,  Oeorge  C.  Cook  executed  a  relinquish- 
ment of  his  right,  title  and  interest  to  the  tract  in  question  under  his 
timber-culture  application  and  withdrew  the  same  and  dismissed  his 
appeal  from  its  r^ection  by  the  register  and  receiver,  and  this  relin* 
quishment  was  filed  in  the  local  office  September  29, 1890. 

After  a  hearing  at  the  local  office  as  to  the  respective  right  of  Steb* 
bins  to  enter  the  land  under  the  homestead  law,  and  of  Croke  to  pur* 
chase  under  the  act  of  March  3, 1887,  the  local  officers  rejected  the 
application  of  Stebbins;  on  i^peal  yon  affirmed  their  decision  and 
allowed  Oroke  to  purchase. 

Stebbins  has  appealed* 
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Groke  bases  his  application  to  purchase  upon  the  fifth  section  of  the 
act  of  March  3, 1887  (24  Stat.,  556),  which  provides : 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
mimbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shaU  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchases,  his  heirs,  or  assigns:  Provided,  That 
aU  lands  shaU  be  excepted  fr^m  the  provisions  of  this  section  which  at  the  date  of 
such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have 
not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emp- 
tion and  homestead  claimants  shaU  be  permitted  to  perfect  their  proofs  and  entries 
and  receive  patents  therefor :  Provided  further,  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be 
entitled  to  prove  up  and  enter  as  in  other  like  cases. 

It  has  been  finally  determined  by  thi^  Department  that  the  tract  in 
question  was  excepted  from  the  operation  of  the  railroad  grant. 

At  the  hearing  Oroke  established  the  fact  that  the  tract  in  dispute 
was  coterminous  with  the  constructed  parts  of  the  road;  that  it  was 
sold  by  the  company  as  a  part  of  its  grant  in  1869  or  1870,  to  Amos 
Bissell  under  whom  he  (Groke)  claims;  that  at  the  date  of  the  sale  to 
Bissell,  and  at  the  date  of  the  sale  to  Groke  the  tract  was  not  in  the 
hana  fide  occupancy  of  adverse  claimants  under  the  pre-emption  or 
homestead  laws;  that  it  was  not  settled  upon  subsequent  to  December 
1, 1882,  and  prior  to  March  3, 1887,  by  any  person  or  persons  claiming 
the  right  to  enter  the  same  under  the  settlement  laws;  that  he  (Groke) 
was  a  native  born  citizen  of  the  United  States,  and  finally  that  Bissell, 
under  whom  he  claims,  was  a  bona  fide  purchaser  from  the  company, 
and  I  think  the  evidence  is  also  satisfactory  that  Groke  himself,  was  a 
bona  fide  purchaser  from  Bissell,  as  that  term  is  employed  in  the  act  in 
question. 

Thus  under  the  law  and  the  instructions  issued  thereunder  by  this 
Department  (8  L.  D.,  348),  it  would  seem,  the  right  of  Groke  to  pur- 
chase the  the  tract  in  dispute,  must  be  recognized. 

It  is  earnestly  contended,  however,  by  counsel  for  Stebbins,  that  said 
tract  of  land  was  excepted  from  the  operation  of  the  act  of  March  3, 
1887,  by  the  application  of  George  G.  Gook,  made  June  15, 1885,  to 
enter  the  same  under  the  provisions  of  the  timber-culture  law,  which 
applica;tion  was  pending  on  appeal  at  the  date  of  the  passage  of  said 
act,  and  segregated  the  tract  from  the  mass  of  the  public  domain,  so 
that  the  act  could  not  be  construed  to  embrace  or  operate  upon  it. 

This  proi)osition  is  based  upon  that  well  established  principles  of  law 

That  whensoeyer  a  tract  of  land  shall  have  once  heen  legally  appropriated  to  any 
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pmpofle;  firom  that  moment  the  land  thus  appropriated  becomes  reserved  from  the 
man  of  public  lands,  and  that  no  subsequent  law  or  proclamation^  or  sale  wonld  be 
oonstmed  to  embrace  it  or  to  operate  npon  it,  although  no  roQervation  were  made 
of  it. 

In  the  leading  case  of  Wilcox  v.  Jackson  (13  Peters,  498)  and  in  the 
other  cases  cited  by  counsel,  the  facts  were  that  the  tracts  of  land 
nnder  consideration,  had  been  expressly  appropriated  for  a  specific 
purpose  under  a  law  of  Congress,  or  in  accordance  with  law. 

In  the  adjustment  of  claims  which  arise  under  the  administration  of 
the  public  land  laws,  this  Department  holds. 

That  an  application  to  enter  pending  an  appeal  is  equiTalent  to  an  entry  only  so 
far  as  the  rights  of  the  applicant  are  concerned.    Biohards  v,  MoKenzie  (13  L.  D.,  71). 

The  enforcement  of  this  principle  is  necessary  in  order  that  there  may 
be  an  orderly  and  correct  disx)08ition  of  the  various  claims  which  are 
presented  to  the  Department  for  adjudication  under  the  various  existing 
laws  providing  for  the  disposal  of  the  public  domain;  but  never  has  it 
been  asserted  that  a  mere  application  to  enter  a  tract  of  land,  which 
application  was  subsequently  withdrawn,  could  operate  to  segregate  a 
tract  of  land  from  the  mass  of  the  public  domain  or  exclude  said  tract 
from  the  operation  of  a  law  of  Congress  passed  during  the  pendency  of 
such  application. 

An  entry  creates  a  segregation  of  land  by  operation  of  law,  and  while 
thus  segregated,  no  law  can  operate  upon  it.  An  application  to  enter 
preserves  the  rights  of  the  applicant,  to  the  tract  applied  for,  and  to  the 
end  that  these  rights  may  be  thus  preserved,  the  Department  rules 
that  said  tract  of  land  shall  be  reserved  from  other  appropriation  by  any 
opposing  applicant,  in  this  sense  only  is  a  reservation  or  segregation 
created  by  an  application,  I  am  of  the  opinion  therefore,  that  the  con- 
tention of  counsel,  that  the  tract  in  question  was  not  subject  to  the  op- 
eration of  the  act  of  March  3, 1887,  can  not  be  successfully  maintained. 

It  is  contended  that  Croke,  who  purchased  the  land  in  1886,  was  not 
a  bona  fide  purchaser  as  contemplated  by  the  statute.  He  purchased 
firom  Bissell,  while  the  question  of  the  title  of  the  railroad  company  was 
pending  before  this  Department.  He  paid  a  valuable  consideration, 
nearly  $1,500,  for  the  land,  which  was  considered  a  fair  price  at  that 
time,  and  he  has  expended  large  sums  in  improving  the  same. 

Bissell,  who  purchased  from  the  railroad  company,  transferred  the 
land  to  Groke  by  quit  claim  deed.  On  this  point  he  (Bissell)  testifies, 
that  his  deed  from  the  railroad  company  was  not  a  warranty  deed; 
that  he  had  no  patent  for  the  land,  and  that  he  wanted  to  give  the 
same  title  that  he  had  received;  he  says:  '^I  told  Croke  I  wanted  to 
give  you  the  same  title  that  I  got  from  the  railroad,  if  I  had  a  warranty 
deed,  I  would  give  you  a  warranty  deed." 

Oroke  testifies  as  follows: 

Q.  At  the  time  yon  pnrobased  this  land  from  Mr.  Bissell  had  yon  any  knowledge 
or  information  leading  yon  to  believe  that  the  lands  had  not  been  purchased  by  him 
in  good  faith  from  the  Denver  Paoiflo  Bailroadf 

A.  Ho.  sir. 
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Q.  If  yon  bad  had  an}'^  knowledge  or  information  tliat  the  road  did  not  have  the 
title  would  yon  have  bought  these  lands f 

A.  No,  sir;  I  most  assuredly  would  not. 

Q.  Did  you  know  or  had  you  heard  at  the  time  you  bought  these  lands  that  land 
grant  lands  were  involved  or  the  title  of  the  railroad,  by  any  decision  of  the  Depart- 
ment f 

A.  No,  sir ;  but  I  learned  soon  afterwards  though. 

In  support  of  liis  contention  that  a  <<  holder  under  a  quit  claim  deed 
can  not  claim  as  a  bona  fide  purchaser^"  counsel  for  Stebbins  cites  the 
case  of  Baker  v.  Humphrey  (101  U.  S.,  494). 

The  material  facts  in  that  case  are  these.  Scott  conveyed  the  prem- 
ises to  Chapman,  taking  from  him  a  mortgage  for  the  amount  of  the 
purchase  money,  (3,500.  Chapman  did  not  take  possession  of  the  prem- 
ises. Scott  afterwards  assigned  the  mortgage  to  Sammons.  Sammons 
conveyed  the  premises,  with  warranty  to  Belote.  From  Belote  there 
was  a  regular  sequence  of  conveyance  down  to  Baker,  the  complainant. 
Chapman  lived  near  the  property  for  years  and  knew  that  Sammons 
and  others  were  in  adverse  possession  and  claimed  title  but  never 
claimed  or  intimated  that  he  had  any  title  himself.  Baker  entered  into 
a  contract  with  Hurd  and  Smith  to  sell  and  convey  the  premises  to  them 
for  the  sum  of  $8,000.  Baker  employed  Wells  S.  Humphrey,  an  attor- 
ney, to  draw  the  contract.  Hurd  and  Smith  took  possession  under  the 
contract,  and  employed  the  same  attorney  Humphrey,  to  procure  an 
abstract  of  title,  who  in  examining  the  title  found  there  was  no  deed 
from  Chapman.  He  therefore  sought  out  Chapman  and  by  represent- 
ing to  him  that  the  object  was  to  protect  the  title  of  clients,  procured 
Chapman  to  execute  a  quit  claim  deed  of  the  premises  to  George  P. 
Humphrey,  a  brother  of  the  attorney,  for  the  sum  of  $25.  George  P. 
Humphrey,  the  grantee,  knew  nothing  of  the  transaction  until  some 
time  afterwards.  An  action  of  ejectment  was  instituted  in  his  name  to 
recover  the  property.  Baker  tendered  him  $25,  the  amount  he  had 
paid  for  the  deed  and  offered  to  pay  any  expense  incurred  in  his  pro- 
curing it  and  demanded  a  release.  He  declined  to  accept  or  convey. 
The  prayer  in  the  bill  was,  that  the  deed  to  George  P.  Humphrey  be 
decreed  to  be  fraudulent,  and  to  stand  for  the  benefit  of  Baker. 

It  was  with  these  facts  before  it  that  the  supreme  court,  speaking 
through  Justice  Swayne,  used  the  folio wiiig  language: 

Chapman  conveyed  by  a  deed  of  qnit-claim  to  the  attorney's  brother.  The  attor- 
ney procured  the  deed  to  be  so  made.  It  was  the  same  thing  in  the  view  of  the  law 
as  if  it  had  been  made  to  the  attorney  himself.  Keither  of  them  was  In  any  seoHe  ft 
hima  fide  purchaser.  No  one  taking  a  quit-claim  deed  can  stand  in  that  relation 
Ifay  V.  Le  Claire  (11  WaUace,  217). 

It  will  be  observed  that  the  court  held  that  the  deed  which  was  pro- 
cured by  the  i)erson  who  held  the  position  ol  confidential  attorney  both 
to  the  grantor,  and  to  the  party  for  whose  benefit  the  deed  was  repre- 
sented to  have  been  ma^le,  although  in  the  name  of  his  brother,  was  the 
some  as  though  it  had  been  made  in  his  ovm  name,  and  it  was  well  said 
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diat  he  was  not  a  bona  fide  purcliaeer,  and  the  further  statement  ttiat, 
"  No  one  taking  a  quit-claim  deed  can  stand  in  that  relation,''  was  cer- 
tainly true  as  applied  to  this  transaction;  but  is  there  good  reason  to 
think  that  this  detached  sentence  was  adopted  by  the  court  as  an  un- 
qualified legal  proposition  t  The  authority  cited  by  the  Associate  Jus- 
tice in  support  of  the  proposition  announced  was  May  v.  Le  Claire  (11 
Wallace,  217),  and  in  said  case  the  decision  of  the  cqurtwas  announced 
by  the  same  justice  nine  years  before. 
In  this  case  the  couii}  say: 

On  the  27th  of  July,  1859^  Deasaint  conveyed  by  a  deed  of  qoit-claim  to  Ebenezer 
Cook.  The  evidence  satisfies  ns  that  Cook  had  fall  notice  of  the  frauds  of  Powers 
and  of  the  infirmities  of  Dessaint's  title.  Whether  this  were  so  or  not,  having  ac- 
quired his  title  by  a  qnit-elaim  deed,  he  cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice.  In  such  cases  the  conveyance  passed  the  title  as  the  grantor  held  it, 
and  the  grantee  takes  only  what  the  grantor  could  lawfuUy  convey.  Cook  occupied 
the  same  relations  to  the  property  as  Dessaint,  his  grantor. 

The  authority  cited  for  this  proposition  was  Oliver  v,  Piatt  et  al,  (3 
Howard,  363),  and  we  must  turn  to  that  case  as  the  foundation  for  these 
decisions.  The  unanimous  opinion  of  the  court,  in  the  last  cited  case, 
was  announced  by  Justice  Story  with  that  clearness  of  statement,  and 
careful  regard  tV)r  the  meaning  of  words  and  of  phrases,  which  so  dis- 
tinguish the  writings  of  that  profound  jurist. 

The  material  facts  which  ledup  to  the  discussion  are  these:  Williams, 
who  had  purchased  certain  premises  by  quit-claim  deeds  from  Oliver, 
alleged  that  he  (WiUiams)  was  a  bona  fide  purchaser  tor  a  valuable  con- 
sideration without  notice.  The  court  found  that  Oliver  held  the  premi- 
ses in  question  in  trust  for  others,  and  that  if  Williams  did  not  actually 
know  this  fact  (which  was  more  than  probable)  that  he  was,  from  the 
kiiowledge  he  did  possess,  put  uxM)n  inquiry  in  relation  to  the  matter; 
the  court  say: 

And  the  only  reasonable  conclusion  seems  to  be  that  he  was  in  as  fnll  possession  of 
all  the  facts  as  were  his  partners,  Oliver  and  Baum.  Another  significant  circum- 
stance is,  that  this  very  agreement  contained  a  stipulation  that  Oliver  should  give  a 
quit-claim  deed  only  for  the  tracts ;  and  the  subsequent  deeds  given  by  Oliver  to  him 
accordingly,  were  drawn  up  without  any  covenants  of  warranty,  except  against 
persons  claiming  under  Oliver,  or  his  heirs  and  assigns.  In  legal  effect,  therefore, 
they  did  convey  no  more  than  Oliver's  right,  title  and  interest  in  the  property ;  and 
nnder  such  circumstances,  it  is  difficult  to  conceive  how  he  can  claim  protection  aa 
a  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice  against  any  title 
paramount  to  that  of  Oliver,  which  attached  itself  as  an  unextinguished  trust  to  the 
tracts. 

I  am  clearly  of  the  opinion  that  the  true  doctrine  on  this  point  is  thus 
clearly  stated  by  Justice  Story,  and  in  effect,  followed  in  the  case  of 
May  V.  Le  Claire,  mpra. 

One  who  holds  under  a  quitclaim  deed,  takes  all  the  interest  his 
grantor  had,  and  may  be  a  bona  fide  purchaser,  as  against  all  who  do 
not  claim  by  a  title  paramount  to  that  of  his  grantor.    This  deiinition 
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is,  I  think,  fully  sustained  by  thelaugunge  of  the  court  in  the  case  of 
Dickerson  v.  Colgrove  (100  U.  S.,  578),  in  which  it  is  said: — 

Chaancy  conyeyed  to  the  plaintiff  in  error  by  deed  of  qaitclaim.  He  is  not,  there- 
fore^ a  (ona^^  purchaser.  Morton  and  the  defendants  were  in  p<:BBe68ion.  For 
both  these  reasons,  he  took  whatever  title  he  acquired  subject  to  all  the  rights,  legal 
and  equitable,  of  Morton  and  of  the  defendants  who  deraigned  their  titles  from  the 
latter. 

Applying  this  rule  to  the  case  at  bar,  we  find  that  Groke  took  all  the 
interest  of  Bissell;  that  no  one  claims  by  any  title  paramount  to  that  of 
Bissell ;  that  in  the  absence  of  the  proyision  contained  in  the  act  of  March 
3, 1887,  neither  Bissell  nor  Oroke  can  claim  any  right  or  title  to  the  land, 
but  by  the  provisions  of  that  act,  Bissell  (who  was  without  the  shadow 
of  a  question  a  ftona ^(Repurchaser  from  the  railroad  company),  or  his 
grantee,  Groke,  has  the  right  to  purchase  the  land  in  question  in  the 
absence  of  an  adverse  right  created  by  statute,  and  no  such  adverse 
right  exists  in  the  present  instance. 

The  homestead  claim  of  Stebbins  was  not  initiated  until  April  4, 1889, 
hence  he  is  not  protected  by  the  second  proviso  of  the  fifth  section  of 
the  act  of  March  3,  1887,  (Ghicago,  St.  Paul,  Minneapolis  and  Omaha 
Eailway  Gompany,  11  L.  D,,  607). 

It  was  evidently  the  intention  of  Gongress,  by  the  act  of  March  3, 
1887,  to  protect  those  parties  who  had,  in  good,  faith,  purchased  land  of 
the  railroad  company  believing  that  the  company  had,  by  virtue  of  the 
grant  made  by  Gongress,  the  right  to  sell  said  land. 

All  of  the  lands  embraced  within  the  provisions  of  the  act,  were 
lands  to  which  adverse  claims  existed  at  the  time  the  grant  took  effect 
and  were  therefore  excepted  from  the  operation  of  the  grant,  and  the 
railroad  company  had  no  right  to  sell  the  same,  it  had  no  title  to  con- 
vey; hence  if  we  apply  the  strict  rule  of  caveat  emptor^  if  we  hold  that 
in  order  to  be  a  lonafide  purchaser  one  must  have  made  due  inquiry  as 
to  the  validity  of  the  title  of  the  company  to  the  tract  sold  which  in- 
quiry carried  to  its  full  extent  would  have  disclosed  the  fact  that  the 
tract  sold  was  exempted  from  the  grant  and  did  not  pass  to  the  com- 
pany, we  must  hold,  as  a  logical  result  of  the  contention,  that  there 
could  be  no  such  one  as  a  honafide  purchaser.  Such  a  result  would  be 
equivalent  to  asserting4hat  the  act  of  March  3, 1887,  was  an  absurdity, 
and  without  meaning.  This  can  not  be  assumed.  On  the  contrary,  it 
must  be  assumed  that  Gongress  intended  to  accomplish  what  a  fair  and 
reasonable  interpretation  of  its  language  will  accomplish,  viz.,  the 
protection  of  those,  who  had  in  good  faith,  paid  their  money  for  a  title 
which  they  believed  to  be  good.  In  the  case  at  bar  I  think  there  can 
be  no  question  as  to  the  right  of  Bissell  to  purchase  under  the  act 
But  is  there  anything  to  indicate  that  it  was  the  intention  of  Gongress 
that  the  right  to  purchase  must  be  confined  to  the  one  who  had  origi- 
nally purchased  from  the  company! 

The  use  of  the  words  heirs  and  assigns  clearly  negatives  such  an  ideai 
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It  was  the  intention  that  one  who  stood  in  the  place  of  the  original 
purchaser,  either  by  heirship  or  by  assignment,  should  have  the  same 
right. 

After  a  very  full  and  careful  consideration  of  the  case,  I  am  of  the 
opinion  that  your  decision  is  correct  and  the  same  is  affirmed,  and  the 
papers  in  the  case  are  herewith  returned. 


TOWN  SITE  PLAT-SECTION  88,  ACT  OF  MAT  2,  1890. 

Oanada  H.  Thompson  bt  al. 

A  towssite  plat  submitted  for  approval  noder  the  second  proviso  to  section  22,  act 
of  May  2,  1890,  sbonld  show  accurately  the  size  of  all  lots,  the  width  of  streets 
and  alley s,  the  correct  measurement  and  location  of  parks  and  reservations;  and 
the  exterior  boundaries  should  be  indicated  in  conformity  with  the  lines  of  the 
public  survey. 

In  case  of  an  addition  to  a  townsite  the  streets  must  conform  to  the  street<s  already 
established,  and  this  fact  must  be  stated  in  the  surveyor's  afiBdavit. 

Acting  Secretary  Chandler  to  the  Oommissumer  of  the  Qeneral  Land  Office^ 

May  9  J 1892. 

I  am  in  receipt  of  your  letter  of  March  24, 1892,  transmitting  plats 
in  tripUcate  filed  by  Canada  H.  Thompson  and  Jacob  TJ.  Shade,  show- 
ing a  portion  of  the  public  domain  which  each  one  applied  to  enter  as 
a  portion  of  the  townsite  of  Hennessey,  Oklahoma,  under  the  provi- 
sions of  the  second  proviso  to  section  22  of  the  act  of  May  2, 1890,  en- 
titled **  An  jBtct  to  provide  a  temporary  government  for  the  Territory  of 
Oklahoma,  etc.  Also  the  evidence  filed  in  support  of  their  respective 
applications. 

You  recommend  that  the  plats  be  approved. 

The  evidence  filed  in  support  of  the  application,  appears  to  be  suffi- 
cient, but  in  my  opinion,  neither  of  the  plats  is  correct. 

It  is  of  the  utmost  importance  that  all  plats  of  townsites  or  portions 
of  townsites,  should  be  strictly  correct  and  accurate.  The  size  of  each 
and  every  lot  should  be  stated,  and  if  the  lot  is  irregular  in  shape,  the 
width  at  each  end  should  be  indicated;  the  width  of  each  street  and 
alley  should  be  marked,  and  the  correct  measurement  of  the  reser- 
vations and  parks  indicated;  the  exterior  boundaries  should  be  indi- 
cated and  said  boundaries  must  conform  to  the  lines  of  the  public 
surveys. 

The  plats  before  me  are  more  or  less  defective  in  all  the  above  men- 
tioned particulars. 

A\  heiiever  an  addition  is  made  to  a  town  already  in  existence,  as  in 
the  present  instance,  the  streets  must  conform  to  the  streets  already 
established,  and  this  must  be  stated  in  the  affidavit  of  the  surveyor. 
The  affidavit  of  the  surveyor  should  also  contain  a  statement  of  what 
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tract  of  land  is  surveyed  as  the  townsite  or  portion  of  the  townsite^ 
also  that  the  tract  reserved  as  a  public  park,  contains  the  requisite 
amount  of  land.  In  a  word,  the  affidavit  of  the  surveyor  should  con- 
tain a  Ml,  correct  and  intelligent  statement  of  what  is  shown  on  the 
plat. 

The  affidavit  of  the  party  applying  to  make  the  entry  should  embrace 
the  statement  tliat  the  application  to  enter  the  described  tract  of  land 

as  the  townsite,  or  as  a  portion  of,  or  addition  to,  the  townsite  of 

is  made  under  the  provisions  of  the  second  proviso  to  section  22  of  the 
act  of  May  2, 1892,  entitled  "An  act  to  provide  a  temporary  govern- 
ment for  the  territory  of  Oklahoma,"  etc.,  that  all  streets,  alleys,  pai*ks 
and  reservations  are  dedicated  to  public  use  and  benefit,  and  that  the 
plat  is  correct  according  to  the  survey  made  by  the  proper  surveyor. 

The  plats  in  question  are  herewith  returned  to  be  corrected  as  above 
indicated,  and  you  will  inform  the  local  officers  of  the  requirements  nec- 
essary in  plats  to  be  filed  in  the  future. 


Lahb  «.  Shebman. 

Motion  for  the  review  of  departmental  decision  of  September  3, 1891, 
13  L.  D.,  289,  denied  by  Secretary  Foble,  May  9, 1892. 


local  OXTICK-COKTEST-SIMITLTAinsOTTS  APPLIOATIOSrS. 

KlOHOLS  ET  AX.  V.  DASBOOH* 

No  rights  are  acquired  imder  an  affldayit  of  contest  presented  while  the  local  office 
is  closed  for  the  transaction  of  all  husiness  requiring  the  Joint  action  of  the 
offices. 

The  right  to  proceed  against  an  entry  shonid  he  awarded  to  the  highest  bidder  where 
two  appUcatlons  for  snch  privilege  are  l&led  simnltaneonsly. 

First  Assistant  Secretary  Chandler  to  the  Ccmmissianer  of  the  Oeneral 

La^d  Office^  May  10, 1892. 

I  have  examined  the  appeals  by  Josephine  Nichols  and  Michael  J. 
Barrett  from  your  decision  of  February  6, 1891,  holding  th  at  the  right 
to  contest  the  timber-culture  entry  of  Johnson  E.  Darroch  for  the 
SW.  J  Sec.  U,  T.  140  K.,  E.  64  W.,  Fargo,  North  Dakota,  should  be 
awarded  to  the  highest  bidder. 

It  appears  that  the  contest  of  Mrs.  Nichols  was  &*st  presented  June 
4, 1890,  but  no  business  was  then  transacted,  because  the  register  had 
been  directed  to  keep  office  open  for  information  only,  and  to  transact 
no  business  requiring  the  joint  action  of  both  officers,  the  receiver  hav- 
ing become  insane.  On  July  28, 1890,  when  the  office  was  again  opened 
for  business,  the  affidavit  was  again  presented,  simultaneously  withtiie 
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affidavit  of  contest  against  the  same  entry  by  Barrett.  The  local  offi- 
cers issued  notices  upon  both  affidavits^  but  held  that  the  affidavit  of 
contest  of  Mrs.  Nichols,  having  been  presented  June  4, 189<),  while  the 
office  was  closed  for  business,  was  superior  to  that  of  Barrett's.  You 
reversed  their  decision,  holding  that  Mrs.  Nichols  could  acquire  no  right 
by  the  presentation  of  her  affidavit  while  the  local  office  was  not  open 
for  business,  requiring  the  joint  action  of  both  officers,  and  being  pre- 
sented simultaneously  witli  the  affidavit  of  Barrett  after  the  office  was 
open  for  business,  the  right  of  contest  should  have  been  awarded  to  the 
highest  bidder. 

There  was  no  error  in  this  ruling.  See  Johnson  v.  Yelta,  14  L.  D.| 
316, 

Your  decision  is  affirmed. 


HOMBSTZLAD  CONTSST— BESIBBKCE—MILITABX  8SRVIGB. 

EosiN  V.  Stares. 

Proof  of  abandonment  coyezdng  a  period  subsequent  to  the  term  of  residence  required 
of  a  homesteader  does  not  warrant  cancellation  of  the  entry;  and,  in  determin- 
ing whether  the  charge  of  abandonment  wUl  lie,  the  claimant's  military  service 
may  be  computed  as  forming  a  part  of  the  requisite  residence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Ltmd  Office^  Ma/y  lly  1892. 

On  June  22, 1885,  Joseph  B.  Starks  made  homestead  entry  of  the 
JSTE.  i  of  Sec.  13,  T.  123,  R.  74,  Aberdeen  land  district.  South  Dakota. 

On  March  28,  1890,  John  Bosin  filed  affidavit  of  contest  against 
said  entry,  on  charge  of  abandonment  for  six  months  before  date  of 
said  affidavit — also  abandonment  for  one  year  prior  to  said  date. 

Notice  was  given  by  publication,  but  defendant  did  not  appear  at  the 
date  set  for  the  hearing.  The  local  officers  found,  from  the  evidence 
adduced  by  the  contestant,  that  the  entry  ^^had  been  abandoned  by  the 
claimant  for  more  than  six  months  since  the  date  of  said  entry  and 
next  prior  to  the  service  of  notice  herein,''  and  recommended  that  the 
entry  be  canceled. 

A  registered  letter  containing  a  notification  of  the  decision  was  sent 
to  the  entryman's  last  known  address,  but  was  returned  "  uncalled  for.'^ 
The  record  in  the  case  was  transmitted  to  your  office,  whereupon,  you 
reversed  the  judgment  of  the  local  officers,  upon  substantially  the  fol- 
lowing ground: 

In  an  affidavit  filed  with  his  entry  papers  he  showed  that  he  had 
served  in  the  federal  army  one  year,  seven  months,  and  twenty-four 
days.  He  was,  therefore  required  to  show  residence  on  the  tract  for 
three  years,  four  months,  and  six  days — which  period  expired  October 
28, 1888.    The  contest  affidavit  filed  March  28, 1890,  alleging  abandon- 
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meut  for  one  year  next  prior  to  that  date,  would  cover  a  period  cam* 
mencing  Marcli  28, 1889.  As  he  was  rnider  no  legal  obligation  to  re- 
side upon  the  tract  after  October  28, 1888,  the  proof  of  his  abandon- 
ment afterward  was  not  considered  sufScient  ground  for  the  cancella- 
tion of  the  entry. 

The  contestant  appeals  to  the  Department,  upon  numerous  allega- 
tions of  error,  accompanied  by  corroborated  affidavits  setting  forth  that 
the  entryman  never  at  any  time  resided  ux)on  or  cultivated  said  tract 

It  is  not  necessary  to  state  what  the  decision  might  be  if  the  contest 
affidavit  had  contained  the  allegations  found  in  the  affidavits  accom- 
panying the  appeal;  but  the  decision  must  be  based  upon  what  was 
alleged  in  the  affidavit  of  contest  and  proved  at  the  hearing;  and  as 
nothing  was  proved  or  alleged  that  constitut<ed  sufficient  cause  for  can- 
cellation, your  decision  of  April  13, 1891,  dismissing  the  contest  is 
affirmed.    (Davis  v,  Fairbanks,  9  L.  D.,  530.) 

This  does  not  preclude  the  filing  of  another  affidavit  of  contest,  if 
sufficient  basis  should  be  found  for  the  same. 


STOBAGB  RESICRVOIR— NATURAL  LAKB. 

James  M.  Hoqe. 

A  natural  lake  can  not  be  appropriated  for  reservoir  pnrposes. 

Acting  8eoreta/ry  Cha/ndler  to  the  Oommissianer  of  the  OeiieraXLa/nd  Qffledj 

May  lly  1892. 

I  am  in  receipt  of  your  lettex  of  April  30, 1892  transmitting  the  map 
in  duplicate  of  the  <<  Haley  and  Hoge  Storage  Ditch,^' and  also  the  map 
in  duplicate  of  James  M.  Hoge's  three  storage  reservoirs,  filed  in  the 
local  land  office  at  Cheyenne,  Wyoming. 

It  appears  that  this  ditch  extends  from  a  point  on  the  east  bank  of 
the  Big  Laramie  Eiver  in  the  ITW  J  of  SE  J  of  Sec.  28,  T.  14  U.,  E.  75 
W.,  from  which  initial  point  the  section  comer  common  to  sections  21, 
22,  27  and  28  bears  K  78  35  E.,  1730  feet  distant,  thence  to  a  point  on 
the  line  between  WN  J  SE  J  and  SW  J  KE  J  of  Sec.  17,  T.  16  N.,  B.  73 
W.,  6th  P.  M.,  from  which  terminal  point  the  comer  common  to  sections 
17, 18, 19  and  20  bears  S.  49  25  W.  4246  feet,  the  length  of  said  ditch 
being  21.44  miles. 

The  survey,  map  and  field  notes  of  this  dit^h  seem  to  be  in  all  respects 
in  conformity  to  law  and  the  regulations  of  the  Department,  and  the 
same,  excepting  the  location  of  the  reservoir  sites,  is  approved,  as  you 
recommend,  subject  to  existing  rights,  that  Mr.  Hoge  may  avail  himself 
of  the  provisions  of  sections  18  to  20,  inclusive,  of  the  act  of  March  3, 
1891  (26  Stat.,  1095).  The  three  storage  reservoirs  appear,  so  far  as  the 
map  and  field  notes  are  concerned,  in  all  respects  correct.    But  you  state 
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that  these  are  ^'  natural  lakes ''  noted  on  the  township  plat  as  Lake 
Creighton,  Lake  George,  Lake  Hutton,  and  I  notice  on  the  ditch  map 
that  the  sorveyor  has  noted  on  the  margin  of  Lake  Hutton  a  <^  bod.t 
house.^  You  do  not  recommend  that  these  reservoir  sites  be  approved, 
Li  Colorado  Land  and  Reservoir  Co.  case  (13  L.  D.,  681)  it  was  held 
that  "  a  person  or  corporation  could  not  by  running  a  boundary  line 
around  a  natural  lake  that  is  already  a  source  of  water  supply  thereby 
become  the  proprietor  of  it.^  Under  this  ruling,  and  I  see  no  reason  for 
changiDg  it;  this  map  of  the  reservoirs  will  not  be  approved. 


PRE-EMPTION  ENTRY— EXTENSION  OF  TIME  FOR  PAYMENT. 

Charles  H.  MoCune. 

The  joint  resolution  of  September  80, 1890,  providing  for  extension  of  time  for  pay- 
ment, does  not  reqnire  the  pre-emptor  to  wait  nntil  on  or  abont  the  expiration 
of  his  filing  to  make  final  proof  and  application  for  time. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  12^  1892. 

I  am  in  receipt  of  your  letter  of  July  2, 1891  transmitting  the  appeal 
of  Charles  H.  McCune  from  your  action  of  May  9, 1891  in  which  you 
reject  his  application  for  time  to  make  payment  for  the  NWJ,  Sec.  22, 
T.  154  N.,  R,  63  W.,  Grand  Forks,  North  Dakota,  land  district,  also 
transmitting  his  final  proof  and  said  apx)lication  for  time  to  make  pay- 
ment. You  rejected  this  apx>lication  because  his  time  to  make  proof 
did  not  expire  until  March  11, 1891,  and  he  made  proof  October  20, 
1890. 

You  held  that  he  should  not  have  made  proof  and  application  until 
**on  or  about  the  expiration  of  his  filing,"  and  you  say  "It  is  not  con- 
templated that  he  shall,  five  months  or  more,  before  the  time  prescribed, 
make  proof  and  allowing  the  same  to  remain  in  abeyance  for  several 
months  apply  for  the  relief  in  question." 

In  this  case  the  applicant,  by  his  corroborated  affidavit,  shows  that 
his  crops  on  the  land  have  been  very  nearly  a  total  failure,  by  reason 
of  frost  and  drouth;  that  he  had  arranged  to  borrow  money  to  make 
payment,  and  advertised  to  make  proof,  expecting  the  money  of  Moen 
and  Connolly  who  did  a  loan  business;  that  they  had  assured  him  they 
would  frirDish  it  when  he  had  completed  his  proof;  that  they  told  him 
afterward  that  they  did  not  have  it  then,  but  would  fiirnish  it,  and 
that  aft^r  repeated  promises  and  disappointments,  he  was  compelled  to 
ask  time  to  make  payment  under  the  joint  resolution  of  Congress  of 
September  30, 1890  (26  Stat.,  684).  This  he  did  in  March,  1891.  His 
proof  was  made  in  October.  His  time  for  making  it  would  expire  in 
March.    Daring  the  intervening  time  he  could  raise  no  crop.    I  do  not 
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find  anytUng  in  the  resolution  whicb  justifies  your  ruling  that  the  pre- 
emptor  must  wait  until  "  on  or  about  the  expiration  of  his  filing,''  to 
make  proof  and  application  for  time,  and  under  the  circumstances,  the 
seasons  of  the  year  at  which  proof  was  made,  and  at  which  the  time 
would  expire,  etc.  I  do  not  consider  it  unreasonable  to  ask  the  exten- 
sion as  he  did.  His  proof  was  approved,  but  as  he  could  not  pay  the 
money,  no  final  certificate  was  issued,  but  the  proof  and  his  affidavit 
and  application  for  time  were  forwarded  to  your  office  as  per  circular 
letter  of  October  27,  1890  (11  L.  D.,  417).  I  consider  his  application 
sufficient,  and  it  should  have  been  allowed.  Your  rejection  of  it  is  set 
aside,  and  the  papers  in  the  case  are  returned  to  you  for  such  action  as 
may  be  proper  in  the  premises. 


timber  c17ltt7be  entrt-majbbied  wolkcak. 

Boyd  v.  Wobth. 

A  mamed  woman  is  disqualified  from  making  an  entry  under  the  timber  cnltaielaw 

nnlesB  she  is  the  head  of  a  family. 

First  Assiitant  Secretary  Chandler  to  the  OommisHoner  of  the  Oeneral 

Land  Office^  May  12^  1892. 

Ann  M.  Worth  has  filed  an  appeal  from  your  decision  of  December 
2, 1890,  holding  for  cancellation  her  timber-culture  entry  for  the  NE.  ^ 
of  Sec.  22^  T.  6  S.,  R.  64  W.,  Denver,  Colorado,  upon  the  ground  that 
she  is  a  married  woman,  and  therefore  disqualified  from  making  a  tim- 
ber-culture entry. 

Said  appeal  alleges  the  following  grounds  of  error : 

1.  Error  in  holding  from  the  evidenoe  that  Ann  Maria  Worth  at  the  date  of  said 
tunber-caltnTe  entry  was  a  married  woman. 

2.  Error  in  holding  that  a  married  woman  who  is  supported  by  her  husband  could 
not  make  a  timber- culture  entry. 

The  qualifications  of  all  persons  applying  to  make  entries  of  the  pub- 
lic lands  must  affirmatively  appear,  and  an  application  failing  to  show 
such  qualification  is  defective. 

Besides,  it  appears  from  the  record  that  Mrs.  Worth  is  a  married 
woman,  and  I  find  no  evidence  that  she  was  not  married  at  the  date  of 
the  entry,  nor  is  it  so  claimed  by  counsel  in  his  argument. 

A  married  woman  is  disqualified  from  making  entry  under  the  tim- 
ber-culture law,  unless  she  is  the  head  of  a  family.  Mary  E.  Lockwood, 
1  L.  D.,  127;  Glaze  v.  BogarduS)  2  L.D.,  311;  see  also  Giblin  «.  Hoel- 
ler's  Heirs,  6  L.  D.,  296. 

Your  decision  is  affirmed* 


DBCISIONS  RELATING  TO   THE  PUBLIC  *Ii A NDS.  611 

SWAMP  liANIWTRAZBf SKFBKEB— KOTICB. 

L.  B.  Apflbgatb. 

A  tranflteee,  elaimlng^  under  the  swamp  gnmty  who  ha»  given  dne  notioe  to  the 
Land  Department  of  his  interest^  is  entitled  to  receiye  notice  of  snbeequentpro^ 
oeedings  affeoting  the  validity  of  his  title. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Zand  Office^  May  13y  189J3. 

List  6  of  swamp  lands  has  often  been  before  this  Department  fiir 
aetioiB, 

The  provisions  of  the  swamp  land  grant  of  1850,  were  extended  to 
the  State  of  Oregon  by  act  of  March  12, 1860  (12  Stat,  3). 

The  qnesticdL  now  before  me  arisee  ob  the  appeal  of  L.  B.  Applegaite 
from  your  judgment  of  April  3, 1890,  rejecting  the  claim  of  the  State  of 
Oregon  to  the  W.  i  of  the  S.  W.|  Sec.  17,  T.  38  S.E.  10  B.,]^.  W.}  of 
the  N.  W.  i  Sec.  20^  T.  388.  E.  10  B^  W.  i  of  the  K.EL  J  Sec.  18,  T.  38, 
S.  K.  10  B,,  a.E»  J  of  the  N.K  i  See.  18,  T.38  S.  R10B.,B.  Jof  K.  W.J 
Sec.  18,  T.  38  S.  B.  10  B.,  F.  i  of  S.  E.  i  Sec.  18,  T.  38  S.  R.  10  E.,  all  of 
which  lands  had  long  before  that  time  been  purchased  by  him. 

After  this  swamp  land  grant  was  extended  to  the  State  of  Oregon, 
it  was  agreed  between  the  State  and  your  office  with  the  consent  of  the 
Secretary,  that  the  rights  of  the  State  under  said  act  should  be  de- 
termined through  an  examination  in  the  field  by  two  agents,  one  to  be 
appointed  by  each  party. 

The  agents  thus  appointed  (3  L.  D.,  334)  repoi-ted  that  the  lands  em- 
braced in  list  5,  amounting  to  97,641.24  acres,  including  the  tracts  in 
question,  were  swamp  lands.  On  September  16, 1882,  the  report  was 
approved  by  this  Department,  and  the  approval  was  certified  to  said 
State.  Subsequently,  charges  having  been  brought  against  the  cor- 
rectness and  honesty  of  said  report  on  January  20, 1887,  the  Secretary 
of  the  Interior  laid  a  rule  on  the  State  to  show  cause  why  the  list  should 
not  be  canceled  (5  L.  D.,  374).  After  considering  the  showing  made  by 
the  State  on  December  27, 1888,  the  Department  revoked  the  certifica- 
tion of  the  lands  embraced  in  said  list  and  canceled  the  list  (7  L.  D., 
672). 

A  new  report  was  made  by  Special  Agent  Shackleford  and  under 
this  report  11,962.38  acres  were  patented  to  the  State  as  "  unquestion- 
ably swamp,''  20,000  acres  were  restored  to  the  public  domain  and 
58,000  acres  were  declared  doubtful  and  Special  Agents  Armington 
and  Roe  were  detailed  to  examine  these  doubtful  lands. 

The  tracts  now  claimed  by  Applegate  were  included  within  this 
doubtful  list  for  reexamination.  These  la^t  named  agents,  after  an  ex- 
amination in  the  field,  made  a  report  and  after  considering  the  same, 
you  rejected  the  claim  of  the  State  to  some  5,000  acres  and  approved  to 
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it  37,742.67  acres;  aboat  16,000  acres  were  also  reported  by  these  agents 
as  swampy  in  character,  but  yon  did  not  approve  them  to  the  State  be- 
cause of  the  claim  of  settlers  on  whose  claims  yon  ordered  hearings  to 
determine  the  character  of  said  lands. 

The  tracts  in  question  were  included  in  the  5,000  acres,  the  State's 
claim  to  which,  was  rejected  by  you.  It  did  not  appeal,  neither  did 
Applegate,  its  transferee,  but  the  State  attempted  to  appeal  fix)m 
your  order  directing  hearings  to  determine  the  character  of  the  16,000 
acres  claimed  by  settlers.  You  rejected  its  application  to  appeal  and  it 
and  the  grantees  brought  the  matter  before  the  Department  on  a  writ 
of  certiorari. 

The  writ  was  granted  as  prayed  for  (12  L.  D.,  64)  and  the  record  was 
transmittexl  to  this  Department. 

On  September  10, 1891,  your  order  directing  hearings  on  the  appli- 
cations of  alleged  settlers  as  to  the  16,000  acres  was  revoked  by  the 
Department  (13  L.  D.,  259). 

It  was  stated  in  said  dedsion  that, 

Binoe  the  papen  in  this  cane  were  transmitted  to  this  Department,  application  has 
been  filed  here,  in  behalf  of  L.  B.  Applegate,  claiming  ae  assignee  of  the  State,  for  a 
re-examination  of  certain  lands,  in  respect  to  which,  under  the  report  of  the  special 
agents,  yon  have  rejected  the  claim  of  the  State.  For  the  reasons  heretofore  stated, 
as  to  the  other  contestants,  I  must  deny  the  hearing  asked  for  in  behalf  of  Mr. 
Applegate. 

Said  Applegate  filed  a  motion  for  a  review  of  said  decision  and  on 
Jannary  16, 1892,  after  considering  the  motion  (Press-Copy  Book  No. 
233,  P.  382)  it  was  denied,  bnt  it  was  held  that  Applegate  was  entitled 
to  notice  of  your  judgment  rejecting  the  claim  of  the  State  to  the  land 
claimed  by  him  because  of  the  fact  that  prior  to  that  time  he  had 
placed  on  file  in  your  office,  notice  of  his  claim.  You  were  accordingly 
directed  to  serve  him  with  a  notice  of  your  judgment  and  allow  him 
to  appeal  therefrom.  He  has  appealed  from  your  judgment  to  this 
Department,  alleging  errors  numbered  from  1  to  13  inclusive. 

In  substance  he  alleges  that  notice  of  his  ownership  of  these  tracts 
was  on  file  in  your  office  in  1887,  and  since  that  time,  and  that  he  was 
entitled  to  notice  of  departmental  decision  of  December  27, 1888,  (7  L. 
D.,  672)  revoking  and  cancelling  the  certification  made  on  September 
16, 1882,  to  said  State  and  that  had  he  received  such  notice  he  should 
have  {ipi)eared  before  Agents  Armington  and  Roe  and  furnished  evi- 
dence to  prove  that  the  tracts  claimed  by  him  were  swamp  lands  in  1860, 
and  that  they  had  been  reclaimed  by  him  since  his  purchase  thereof 
by  the  State.  It  is  asserted  in  his  assignment  of  errors  that  your 
judgment  is  incorrect  for  numerous  other  reasons;  these  alleged  errors 
have  been  considered  and  it  is  found  that  you  committed  no  error  un- 
less it  be  the  one  above  assigned.  It  is  shown  by  the  record  that  the 
tracts  in  question  have  been  three  times  examined  by  agents  in  the 
field  since  the  selection  of  list  five  was  made  by  the  State. 
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They  were  reported  as  being  swamp  in  character  by  the  first  agent 
who  examined  them.  The  second  agent,  Charles  Shackleford,  reported 
in  1887,  that  the  two  first  described  tracts  were  "dry  grass  land. 
Ditch  at  the  end  of  valley  has  reclaimed  these  tracts."  As  to  the  third 
tract  described  he  says,  "This  tract  all  nnder  water  June  16, 1887, 
bears  tales  and  swamp  grasses,  miry  and  inaccessible  on  account  C>{ 
water."  As  to  the  remaining  tracts,  he  says:  "These  tracts  similar  to 
the  last  described.  All  in  one  common  basin  with  no  outlet  for  thj3 
water,  which  comes  from  surrounding  hills  at  break  of  winter  and  floods 
the  basin  untiL  the  last  of  June  or  middle  of  July." 

In  October,  1889,  Special  Agents  Armington  and  Roe  examined  the 
tracts  and  report  as  to  the  N.  W.  J  of  the  8.W.  J  of  Section  17,  which  is 
the  first  tract  described  herein,  that,  "Grasses  of  various  kinds  grow 
on  all  this  selection.  It  is  situated  in  Meadow  Lake,  a  basin  in  the 
mountains  without  any  natural  outlet.  It  overflows  in  early  spring 
from  small  mountain  streams,  but  recedes  in  time  to  allow  a  crop  of 
hay  to  be  cut.    Dry." 

As  to  the  remaining  tracts,  under  date  of  October  28, 1889,  they  re- 
port them  as  "  dry  "•  With  the  two  first  reports  before  you,  you  placed 
fhe  tracts  in  question  in  the  doubtful  list  to  be  re-examined  by  the  last 
two  agents  named. 

By  the  decision  of  this  Department  of  December  27, 1888,  7  L.  D., 
672,  you  were  directed  to  detail  two  trustworthy  agents,  to  carefully 
and  thoroughly  examine  these  tracts  with  a'  view  to  determining  their 
true  condition  at  the  date  of  the  granting  act,  1860. 

In  making  this  examination  you  were  directed  to  give  to  the  State 
and  her  grantees  an  opportunity  to  be  represented  in  accordance  with 
the  usage  on  that  subject. 

In  1887  L.  B.  Applegate  filed  in  your  office,  a  notice  of  his  claim  to 
this  land,  describing  it  and  stating  that  he  held  title  by  purchase  from 
the  State  of  Oregon.  With  this  notice  thus  filed  he  was  entitled  to  re* 
ceive  a  notice  of  the  time  when  his  land  should  be  examined  by  the 
special  agents,  in  order  that  he  might  be  afforded  an  opportunity  as 
contemplated  by  the  decision  to  show  that  the  lands  claimed  by  him 
were  swamp  in  character  in  1860,  and  that  their  dry  condition  in  1889, 
was  due  to  the  fact  that  he  had  reclaimed  said  land  from  its  swampy 
condition. 

In  the  record  are  found  a  number  of  affidavits  from  i>eopIe  who  as* 
sert  that  they  are  well  acquainted  with  the  land  and  have  been  since 
1865,  and  that  the  land  originally  was  swamp  land,  but  that  it  had  been 
reclaimed  by  the  efforts  and  labor  of  Applegate, 

Having  received  no  notice  as  contemplated  by  the  departmental  de« 
dsion  of  December  27, 1888,  he  should  now  be  accorded  the  right  to 
prove,  if  he  can,  the  condition  of  the  land  prior  to  his  reclamation 
thereof. 

You  will  therefore  direct  the  register  and  receiver,  after  giving  due 
14501— VOL  14 33 
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notice  to  Applegate,  to  fix  a  day  for  a  hearing  at  wMch  he  may  have 
an  opportunity  to  submit  proof  tending  to  show  that  said  tracts  were 
.  originally  swamp  in  character.    You  will  also  detail  a  special  agent  ol 
office  to  attend  said  hearing  and  represent  the  government. 

After  said  evidence  is  received  the  local  officers  will  forward  the  same 
to  you,  together  with  their  opinion  thereon;  thereupon  you  will  a<^udi- 
cate  the  case.  The  papers  in  the  case  are  herewith  returned,  and  your 
judgment,  in  so  far  as  it  rejected  the  claim  of  the  State,  to  the  tracts 
claimed  by  Applegate,  is  modified. 


BESEBVOIB  8ITIC— WITHDRAWAL- ACT  OV  MABCH  8,  1881* 

GEOBaE  A.  Oram. 

The  protection  provided  for  settlement  claims  by  section  IT,  act  of  March  3^  1891,  as 
against  the  location  of  reservoir  sites  extends  only  to  lands  occupied  by  aotoal 
settlers  at  the  date  of  snch  location. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Lcmd  Office^  May  16j  1892. 

On  the  8ih  day  of  Jnly,  1890,  G^rge  A.  Oram  made  homestead  entry 
for  the  SWi  of  the  IfEi,  the  SEi  of  the  2irWJ,  the  msj  of  the  BW^ 
and  the  NW^  of  the  SB^  of  Sec.  9,  T.  14  N.,  B.  13  E.,  Helena  land  dis- 
trict, Montana,  alleging  settlement  on  the  10th  day  of  Jane  of  that 
year. 

On  the  17th  of  November,  1890,  you  advised  the  local  officers  that  the 
land  embraced  in  said  homestead  entry  had  been  selected  as  a  site  for 

•  an  irrigating  reservoir,  and  withdrawn  from  entry  or  filing  by  Secre- 
tary's order  of  March  13, 1890,  and  instructed  them  to  notify  the  claim- 
ant of  the  condition  of  his  entry,  and  that  it  was  held  for  cancellatioB, 
subject  to  his  right  of  appeal 

llie  case  is  brought  to  the  Department  by  an  appeal  from  your  de- 

:  cision,  in  which  it  is  alleged  that  the  land  was  not  withdrawn  in  accord- 

,  ance  with  the  provisions  of  the  act  of  October  2, 1888  ]  that  said  lands  were 

not  selected  as  a  site  for  a  reservoir  in  accordance  with  the  provisions 

of  said  act:  that  said  lands  could  not  be  withdrawn  from  settlement 

•  prior  to  being  selected  or  designated  by  a  United  States  survey  for 
.  reservoir  purposes,  and  that  no  such  survey  was  made  prior  to  the 

issuance  of  the  Secretary's  order;  that  your  holding  of  said  entry  for 

cancellation  was  contrary  to  the  provisions  of  the  act  of  August  30, 

.  1890;  and  that  said  entry  came  within  the  provisions  of  the  last  named 

.   act,  the  reservation  not  having  been  made  in  accordance  with  the  act 

of  October  2, 1888. . 

The  act  reserving  lands  for  reservoirs,  canals,  ditches,  eto^  for  iiri- 

.  gation  purposes,  passed  October  2, 1888  (25  Stat.,  626)|  reserved  from 
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sale  as  tlie  property  of  the  United  States,  all  such  lands  as  should  there- 
after be  designated  or  selected  for  such  purposes,  untU  further  pro- 
vided by  law. 

The  act  of  Congress,  approved  August  30, 1890,  (26  Stat,  391),  re- 
pealed so  much  of  the  act  of  October  2, 1888,  as  provided  for  the  with- 
drawal of  the  public  lands  from  entry,  occupation,  and  settlement,  and 
allowed  settlement  and  entries  to  be  made  upon  said  lands  <^in  the  same 
manner  as  if  said  law  had  not  been  enacted,"  adding  however,  <^  Except 
that  reservoir  sites  heretofore  locq^ted  or  selected  shall  remain  segre- 
gated and  reserved  from  entry  or  settlement  as  provided  by  said  act, 
until  otherwise  provided  by  law." 

On  the  8th  of  January,  1890,  reservoir  site  number  36,  was  selected* 
^Fhis  site  embraced  the  land  in  question.  On  the  13th  of  March,  1890, 
an  order  was  issued  from  this  Department,  recommending  that  all  pub- 
lic lands  within  the  limits  of  sections  1  to  24,  township  14  K,  range  13 
£.,  be  withdrawn  as  provided  by  the  act  of  October  2, 1888.  In  a  letter 
dated  July  8, 1890,  you  sent  a  copy  of  that  order  to  the  local  officers  at 
Helena,  and  instructed  them  to  suspend  from  all  manner  of  disposal  the 
lands  enumerated  in  said  list,  until  further  advised  by  your  office.  On 
'  the  17th  of  November,  1891,  you  restored  all  the  lands  in  section  9  to 
the  public  domain,  except  the  lands  covered  by  the  homestead  entiy  of 
Cranu 

Section  17  of  the  act  of  March  3, 1891,  (26  Stat,  1095),  entitled  <<An 
act  to  repeal  timber  culture  laws  and  for  other  purposes,"  provides: 

That  reseryoir  aitee  located  or  selected  and  to  be  located  and  selected  under  the 
proTisionB  of  the  act  of  October  2, 1888,  and  amendments  thereto,  shall  be  restricted 
to  and  shall  contain  only  so  mnoh  land  as  is  aotaaUy  necessary  for  the  constmction 
and  maintenance  of  reseryoirs,  exclndingsofar  as  practicable  lands  occupied  by  actual 
Bottlers  at  the  date  of  the  location  of  said  reservoirs. 

Gram  was  not  an  actual  settler  upon  the  land  for  which  he  made  en- 
try, at  the  date  of  the  location  of  reservoir  site  number  thirty-six,  nor 
until  several  months  thereafter.  He  is  not,  therefore,  included  in  the 
list  of  persons  enumerated  in  section  seventeen  of  the  act  of  1891,  just 
quoted,  while  in  addition  to  this  fact,  the  lands  embraced  in  his  entry 
are  ^^  actually  necessary  for  the  construction  and  maintenance  of  reser- 
voir" number  thirty-six,  in  the  Helena,  Montana,  district,  according  to 
your  letter  of  March  29, 1892,  with  which  you  transmitted  to  the  De- 
partment a  Ust  of  such  necessary  lands. 

The  selection  having  been  made  in  conformity  with  the  acts  of  Con- 
gress, the  Department  is  without  authority  to  afford  relief  to  persons 
who  made  entries  and  filings  upon  land  which  was  selected  for  reser- 
voirs^  canals,  ditches,  etc.,  for  irrigation  purposes  after  the  passage  of 
,  the  act  of  October  2, 1888,  and  prior  to  the  passage  of  any  act  modify- 
ing its  provisions.  This  includes  the  case  of  Oram,  and  the  decision 
appealed  from  is  therefore  afSrmed« 
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BESEBVOIB  SITE— T7N8UBVKYED  LAND. 

ElO  COLOBADO  BESEBYOIB. 

A  survey  of  a  Teservoir  site  on  nnsurveyed  land  should  be  so  connected  with  the  gov- 
emment  snryeys,  or  if  that  be  impossible,  with  some  well  defined  natural  monu- 
ment, that  it  may  be  aocnxately  and  readily  located,  and  that  notice  of  sach 
location  may  be  given  the  public. 

Mrst  Assistant  Secretary  Chandler  to  the  Director  of  the  Geological  Sut' 

vet/j  May  16, 1892. 

The  lands  designated  by  you  as  necessary  for  leservoir  site  No.  9  (Bio 
Colorado)  New  Mexico,  are  all  unsnrveyed,  and  since  you  liaye  not  con- 
nected the  Boryey  of  this  site  with  any  corner  of  the  public  surveys  or 
with  any  established  or  natural  monument^  and  have  not  given  even  the 
courses  and  distances  of  the  boundary  lines  of  said  site,  it  is  impossible 
from  the  information  afforded  by  the  plat  you  have  submitted  to  make 
such  notations  on  the  records  of  the  General  Land  Office  or  of  the  local 
land  office  as  would  give  intending  settlers  upon  the  public  lands  in  that 
neighborhood  notice  of  what  land  has  been  selected  for  the  purposes  of 
said  site.  Where  a  reservoir  site  is  upon  nnsurveyed  land  the  survey 
thereof  should  be  so  connected  with  the  government  surveys,  or  if  tiiat 
be  impossible,  with  some  well  defined  natural  monument  as  that  it  may 
be  accurately  and  readily  located,  and  that  notice  of  sueh  location  may 
be  given  the  public  In  such  cases  too  field  notes  of  the  survey  giving 
the  courses  and  distances  of  the  boundary  lines  of  the  site  should  accom- 
pany the  plat.  On  account  of  the  impossibility  of  determining  what 
land  is  included  within  your  selection  in  this  instance,  1  herewith  re- 
turn the  plat  heretofore  submitted,  together  with  the  report  of  the  Com- 
missioner of  the  General  Land  Office,  so  that  you  may  cause  the  fiBtcts 
herein,  and  by  the  Commissioner's  report,  indicated  as  necessary  in  the 
premises  to  be  supplied. 


PBOCBEDINGS  ON  FINAIi  PROOF— MEAKDEBED  I«AKB. 

BOOBD  €.  GmTMAN. 

One  who  offers  final  proof  in  the  presence  of  an  adyerse  claim  must  abide  the  result 

of  snch  proceedings. 
Ownership  of  an  adjacent  tract  is  essential  to  the  right  ot  adjoining  flurm  entry. 
A  purchaser  of  meandered  land  lying  on  the  border  of  a  lake  takes  title  to  the  shors 

line  of  the  lake. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  May  13, 1892. 

I  have  considered  the  case  of  Henry  A.  Boord  v.  John  W.  D.  Girt- 
man  on  appeal  by  the  former  from  your  decision  of  September  6, 1890, 
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dismissing  his  contest  against  the  homestead  entry  of  the  latter  for  lot 
Ko.  3,  Sec.  19,  T.  21  S.,  R.  28  E.  Gainesville,  Florida,  land  district. 

The  history  of  the  case  is  somewhat  peculiar,  but  it  is  necessary  to 
an  understanding  of  the  controversy.  This  land  was  surveyed  in  1848, 
the  survey  being  approved  May  15,  of  that  year.  The  ofBcial  plat  and 
field  notes  show  that  Lake  Apopka  covers  the  western  side  of  this  sec- 
tion from  north  to  south,  cutting  off  about  two  hundred  acres  of  it. 

The  north  and  south  lines  of  the  section  were  run  from  the  north-east 
and  south-east  corners  of  the  section  to  the  lake  shore.  The  surveyor 
represented  that  he  had  run  a  meander  line  along  the  shore,  and  he 
gives  the  "  field  notes  of  meander  of  Apopka  Lake,  beginning  atmeander 
post  on  west  boundary  of  section  seven  ....  to  meander  post  on 
8.  boundary  of  s.  18  (thence)  8.  6  W.  20  (chs.)  to  point.  S.  8  30  E.  61  to 
post  on  S.  boundary  8. 19.'^  He  notes  the  north  line  as  58.06  chs.  long 
from  NE.  corner  and  the  south  line  as  49.85  chains  from  SB.  corner. 
Half  section  comers  are  noted  on  the  north  and  south  lines  forty  chains 
from  the  north  and  south  comers.  The  plat  filed  and  approved  shows 
that  the  shore  line  of  the  lake  comes  to  the  meander  line  as  run,  and 
the  parcel  of  land  lying  between  the  middle  line  of  the  section  and  the 
shore  line  of  the  lake  was  divided  by  an  east  and  west  line  from  the 
center  of  the  section  to  the  meander  line,  thus  dividing  it  into  two  lots, 
the  north  one  containing  seventy-three  acres,  being  numbered  "  one,^ 
the  south  containing  57.68  acres,  being  numbered  ^^  two." 

These  lots  were  selected  by  the  8tate  of  Florida  under  the  act  of 
September  14, 1841  (5  Stat.,  453)  which  selection  was  approved  April 
15, 1851  on  list  ^^A."  By  an  act  of  the  State  legislature  entitled  <^  An 
act  to  facilitate  the  construction  of  the  St.  Johns  and  Indian  Eiver 
Canal,"  approved  July  1, 1857,  these  lots,  with  other  lands,  were  trans- 
ferred to  the  commissioners  of  said  canal,  and  in  1860,  were  by  them 
sold  and  transferred  to  one  Speer,  who  also  by  like  purchase,  became 
the  owner  of  the  SW.  J  of  NEJ  and  WJ  of  SEJ  of  said  section. 
.  It  appears  from  the  records  and  aflftdavits  before  me  that  Speer  divided 
these  tracts  owned  by  him  into  lots  extending  from  the  middle  line  of 
the  E^  of  the  section  to  the  west  line  of  lots  1  and  2  on  the  lake  shore, 
and  sold  them  to  sundry  persons. 

It  appears  that  in  1885,  one  Cummins  owned  forty-six  acres  being 
13.42  chains  wide  north  and  south  lying  immediately  south  of  the  north 
line  of  lot  !N'o.  2;  south  of  this  the  wife  of  Girtman  owned  a  lot  of  the 
same  size;  next  on  the  south,  Mrs.  Jones  owned  thirty  acres,  and  south 
of  this  tract  J.  N.  Johnson  owned  thirty  acres;  while  north  of  Cum- 
mins' tract  Daniel  Hackney  owned  thirty-seven  aeres,  and  still  north 
McLeod  owned  twelve  acres,  and  all  of  these  occupants  had  controlled 
and  cultivated  the  land  down  to  the  shore  line  of  the  lake,  their  orange 
groves  and  banana  fields  rendering  the  land  very  valuable. 

It  appears  that  prior  to  1885,  a  settler  built  a  hut  on  the  land  lying 
between  the  line  run  as  a  '^  meander  line "  and  the  shore  line  of  the 
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lake,  and  claimed  that  the  several  tracts  owned  by  the  persons  named, 
stopped  at  the  said  meander  line,  and  that  the  parcel  along  the  lake 
shore  west  of  said  line  was  public  land  open  to  settlement.  It  is  stated 
that  this  settler  was  persuaded  to  go  away,  and  thereupon  the  several 
occupants,  Girtman  and  his  wife  joining  therein,  applied  to  the  Commis- 
sioner of  the  General  Land  Office  to  have  said  parcel  of  land  surveyed  that 
they  might  secure  title  to  the  parts  thereof  lying  between  their  deeded 
land  and  the  lake,  and  such  proceedings  were  had  thereon  that  on 
March  12, 1885,  Secretary  Lamar  considering  the  exhibits  and  evidence 
before  him  found  that  these  lands  were  ^^  erroneously  omitted  in  the 
original  survey.  .  .  .  That  they  are  timbered  and  of  such  elevation 
as  to  preclude  the  possibility  of  their  having  been  covered  with  water 
at  the  date  of  the  original  survey,''  and  upon  the  recommendation  of 
Commissioner  McFarland,  he  was  authorized  to  direct  a  resurvey  ''  to 
embrace  the  tracts  referred  to."  These  tracts  were  in  sections  7, 18, 
19  and  30. 

Survey  was  accordingly  made  and  approved,  which  showed  that 
there  was  a  strip  of  land  bounded  on  the  east  by  a  straight  line  about 
flfky-seven  chains  in  length,  and  on  the  north,  west  and  south  by  an 
arc  of  a  circle  quite  regular  in  its  form,  the  lot  containing  20.71  acres. 
This  was  numbered  lot  3.    It  occurred  to  the  occupants  of  this  land 
that  the  State  of  Florida  might  claim  the  land  under  a  swamp  land 
grant  to  her,  and  they  thereupon  entered  into  an  arrangement,  Girtman 
and  his  wife  joining,  to  have  Johnson  contest  the  right  of  the  State, 
and  proceedings  were  initiated  for  this  purpose.    The  State  made  no 
claim  but  allowed  the  contest  to  go  by  default,  and  upon  the  decision 
by  the  register  and  receiver  against  it,  took  no  appeal.    It  appears  that 
the  occupants  then  agreed  with  McLeod  by  which  agreement  he  was  to 
homestead  the  lot,  and  upon  securing  patent,  to  deed  to  each  according 
to  their  former  possession  and  cultivation,  but  this  could  not  be  done, 
and  it  is  alleged  upon  the  oaths  of  the  several  occupants,  but  denied  by 
Girtman,  that  he  agreed  to  make  an  adjoining  farm  homestead  entry 
for  the  land,  the  occupants  to  pay  the  expense,  and  upon  patent  being 
issued,  he  was  to  deed  to  them  as  McLeod  had  agreed  to  do,  and  that 
they  did  actually  contribute  to  the  expenses.    After  his  adjoining  farm 
entry  was  made,  he  notified  the  occupants  to  keep  oflF  the  grounds,  and 
at  proper  season  began  gathering  the  oranges  and  bananas.    The  occu- 
pants resisted  this  and  insisted  on  gathering  their  own  fruit.    Girtman 
brought  suit  in  a  State  court  in  Orange  county  and  obtained  a  tempo- 
rary injunction  against  them,  but  on  appeal  this  was  dissolved.    There- 
upon, the  occupants  brought  suit  in  the  United  States  district  court  for 
the  northern  district  of  Florida,  and  procured  against  Girtman  a  per- 
petual ii^'unction  and  a  decree  holding  his  entry  null  and  void.    In  the 
meantime,  Boord  had  bought  Cummins'  land  and  begun  a  contest  pro- 
ceeding against  Girtman's  entry,  but  Girtman  gave  notice  of  intention 
to  make  final  proof  on  April  8, 1890  before  the  clerk  of  the  circuit  court 
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of  Orange  county,  Florida.  Boord  appeared  at  the  time  and  filed  a  . 
protest  against  the  egitry^  and  after  Girtman  had  submitted  his  own  tes- 
timony he  was  cross-examined  by  Boord's  attorney^  when  it  appeared 
that  he  was  not  the  owner  of  any  land,  and  that  his  affidavit  made  to 
secure  the  entry  was  fidse.  The  cross-examination  developed  such  a 
state  of  facts  that  the  clerk  in  his  report  and  supplemental  report  to 
the  local  officers  says: 

Mr.  Girtman  became  angry,  seized  the  papers  containing  Ms  evidence  and  tore 
fhem  np— the  evidence  on  his  cross-examination  being  in  Mr.  Bryan's  hands  was  not 
destroyed. 

Girtman^  it  appears,  went  away,  and  although  the  case  was  continued 
from  day  to  day  for  several  days,  he  did  not  return  to  complete  his 
proof^  but  afterwards  appeared  and  asked  to  be  allowed  to  abandon 
his  a4Joining  &rm  entry  and  make  homestead  entry  for  the  lot.  He 
filed  an  affidavit  April  16,  in  which  he  says,  among  other  things,  that 
<^  seven  years  ago  he  found  a  piece  of  vaJuable,  wild  and  unsurveyed 
land  now  known  as  lot  No.  3."  He  speaks  of  the  improvements  on  the 
lot,  some  of  which  he  claims  to  have  placed  there;  recites  a  history  of 
his  effort  to  secure  the  lot  by  an  adjoining  farm  entry,  and  says  it  was 
an  error.  He  asks  that  his  entry  be  canceled,  and  that  he  be  allowed 
to  make  a  regular  homestead  entry  nunc  pro  ttmo.  He  states  under 
oSbth  that  *^  affiant  never  attempted  to  make  any  proof  .whatever  ^f  his 
entry  before  the  clerk,  and  there  is  no  entry  to  contest  as  he  claims 
nothing  under  it,"  etc.  In  this  affidavit  he  describes  his  wife's  land  as 
46.96.  acres  beginning  at  a  point  13.42  chains  south  of  north-east  corner 
of  irW,  i  of  8E.  i  of  Sec.  19,  T.  21,  E.  18,  running  thence  south  13.42 
chains,  thence  west  35.42  chains  to  the  old  meanderinga  of  Lake  Apopka^ 
fhence  north  to  a  x>oint  opposite  the  initial  point,  thence  east  thirty- 
seven  chains  to  the  beginning.  Upon  this  affidavit  you  held  that  it 
was  not  necessary  to  take  any  action;  that  an  a^oining  farm  entry  and 
an  ordinary  homestead  were  essentially  the  same,  except  that  the  lat- 
ter required  residence  on  the  land,  and  you  said  as  he  has  yet  sufficient 
time  in  which  to  establish  residence,  he  may  do  so  and  complete  his 
entry  as  a  homestead,  and  you  directed  the  dismissal  of  the  contest  as 
the  allegation  in  the  affidavit  could  not  affect  a  homestead  entry.  From 
this  action  Boord  appealed. 

While  the  case  was  pending  before  you,  Hackney,  administrator  ot 
D.  Hackney,  deceased,  Jones,  Johnson  and  the  other  occupants  applied 
to  be  allowed  to  intervene,  setting  forth  fully  a  statement  of  the  case 
and  their  occupancy  of  and  improvement  of  said  lots.  They  say  inter 
alia : 

Yonr  petitioners  and  their  grantors  have  been  the  owners  of  said  lots  1  and  2  of 
said  section  and  haye  been  in  possession  thereof  for  the  past  twenty  years,  and  that 
lot  3  is  reaUy  part  of  said  lots  1  and  2  and  that  your  petitioners  and  said  Girtiuan 
have  been  in  possession  of  said  lot  3  either  personally  or  by  their  grantors  for  over 
twenty  years  last  past,  and  that  said  lot  three  has  been  cultivated  and  improved  by 
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your  petitioners  for  the  past  ten  or  twelve  years;  that  said  lot  is  wholly  improred; 
that  it  has  yalnable  banana  orchards  and  orange  groves  in  full  hearing  thereon,  and 
is  at  the  present  time  of  the  value  of  from  $15,000  to  $20,000. 

They  recite  a  fall  history  of  the  transactions  connected  therewith 
which  it  is  Tinnecessary  to  refer  to  farther.  You  returned  this  paper  that 
service  might  be  made  on  the  adverse  parties,  which  appears  to  have 
been  done. 

You  say  in  your  decision  that  "Grrtman  declined  to  submit  his  proof, 
but  filed  in  your  (the  local)  office  his  petition  requesting  the  cancella- 
tion of  his  adjoining  farm  entry,"  etc.  The  fact,  however,  is  that  he 
went  to  the  office  with  his  witnesses  and  was  himself  sworn,  and  the 
clerk  certified  that  after  explaining  to  Girtman  and  his  witnesses  the 
statute  relating  to  perjury,  he  asked  Girtman  the  several  printed  ques- 
tions in  the  form,  'all  of  wliich  he  answered,  and  it  was  not  until  the 
cross-examination  developed  the  falsehood  of  his  statements  that  he 
declined  farther  to  submit  his  proo£ 

An  entryman  can  not  be  allowed  to  trifle  in  this  way.  The  fisict  that 
he  tore  up  the  papers  and  makes  oath  that  he  ^<  never  attempted  to 
make  any  proof  whatever  of  his  entry  before  the  clerk  "  does  not  alter 
the  case,  nor  change  the  facts.  His  cross-examination  signed  by  him- 
Belt*  is  before  me.  He  attempted  to  make  proof  in  the  face  of  an  ad- 
verse claimant  to  a  portion  of  the  land,  and  he  must  stand  or  Ml  by  it 
But  for  the  contest  and  protest  of  Boord,  it  is  very  probable  the  ptoot 
would  have  been  made  so  complete  that  the  local  officers  and  your  office 
would  have  allowed  it. 

Girtman's  additional  farm  entry  was  fraudulent  when  made,  and  an 
affidavit  before  me  alleges  that  he  weU  knew  the  land  belonged  to  his 
wife;  that  he  had  so  claimed  to  avoid  certain  judgments  in  a  court  of 
record,  and  not  only  so,  but  that  when  he  took  her  deed  to  the  local 
office  to  make  entry,  he  successfiilly  secreted  the  christian  name  of  his 
wife  in  the  deed  and  deceived  the  register  and  receiver.  The  entry 
will  be  canceled.  This  leaves  the  land  in  controversy  free  from 
claim  except  the  several  claims  of  the  occupants  of  the  several 
parcels  of  lot  3  and  of  Boord's  preference  right  of  entry.  I  am 
satisfied  that  there  was  no  line  traced  on  the  ground  as  represented  in 
the  survey  of  1848.  The  lake  shore  was  the  only  mai'ked  or  known 
line,  and  the  line  called  a  "  meander  line  was  simply  drawn  on  the 
paper.  An  inspection  of  the  two  surveys,  the  latter  of  which  is  undia- 
puted,  shows  that  if  the  former  line  was  run  as  noted,  the  lake  shore 
has  changed  by  accretion  along  the  southern  part  of  the  section,  and 
very  materially  changed  by  erosion  at  the  northern  part.  First,  start- 
ing at  a  point  58.06  chains  west  of  the  northeast  corner  of  the  section 
and  ranning  S.  5^^  E'.  20  chains  would  throw  the  ^' point"  mentioned  in 
the  survey  of  1848  about  eight  chains  in  the  lake,  west  from  the  shore 
line  opposite  that  point;  secondly,  had  that  ^^ point"  been  on  the  shore 
in  1848,  the  line  running  thence  S.  8^  30^  E.  61  chains  would  end  in  the 
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margin  of  the  lake  a  few  links  west  of  the  present  shore  line  according 
to  the  meander  post  set  by  the  surveyor  in  1885.  Not  only  is  thistruCi 
but  according  to  the  description  of  Mrs.  Girtman's  strip  of  laud,  the 
south-west  corner  lies  about  3.60  chains  west  of  where  said  '^  old  mean- 
der line  "  wonld  have  run,  and  the  north-west  comer  over  three  chains 
west  of  said  line.  The  date  of  this  deed  is  not  given,  but  the  west 
line  is  ^^  the  old  meanderings  of  the  margin  of  Lake  Apopka,  and  being 
the  west  line  of  lot  2,"  etc. 

This  evidence  was  introduced  by  Gu*tman.  While  it  is  true  that  this 
land  lies  high  and  bears  timber,  it  appears  from  all  the  evidence  in  the 
case  that  there  has  been  some  accretion  along  the  southern  line,  and 
aome  erosicm  at  the  north  part.  It  is  apparent  that  the  shore  line  has 
been  considered  the  same  as  the  meander  line,  and  the  lands  have  been 
occupied  and  bought  and  sold  with  the  understanding  that  the  lake 
ahore  was  the  west  line  of  the  several  tracts. 

It  was  said  in  Eailroad  Co.  v.  Schurmeir  (7  Wall.,  272)  and  quoted  in 
Hardin  v.  Jordon  (140  U.  S.,  371) 

In  piepazing  the  official  plat  from  the  field  notet»,  the  meander  line  is  represented  as 
the  border  line  of  the  stream,  and  shows  to  a  demonstration  that  the  water  course  and 
not  the  meander  line,  as  actually  run  on  the  land,  is  the  boundary. 

In  the  case  of  James  H.  May  (3  L.  D.,  200)  it  was  said: 

It  is  not  clear  whether  Lake  Union  is  a  nayigable  body  of  water  or  not,  but  this 
fact,  in  my  opinion,  can  make  no  difference  as  the  rip  arian  owners  in  either  case 
would  take  to  the  water's  edge  if  no  further.  Counsel  for  the  inter venors  insist  that 
linder  the  patents  issued  to  them  for  the  adjacent  lands,  they  own  aU  lands  lying 
between  the  goyernment  meander  Une  and  the  water.  In  this  view  of  the  law,  I 
concur. 

In  the  case  of  Benben  Eichardson  (11  G.  L.  O.,  284),  Secretary  Teller 
said: 

The  grants  made  by  the  goyernment  of  the  lands  lying  on  the  lake  are  not  limited 
by  the  meander  line,  but  extend  at  least  to  the  permanent  waters  of  the  lake. 

I  am,  therefore,  on  a  full  consideration  of  this  case,  satisfied  that 
neither  in  law  nor  equity  can  the  government  claim  this  land  and  re- 
sell and  convey  it.  For  over  twenty  years,  it  has  been  occupied  and 
cultivated  by  the  various  owners  under  the  belief  that  they  owned  to 
the  water's  edge.  The  parcels  now  in  controversy  have  become  valua- 
ble by  the  labor  and  money  of  the  occupants  under  their  several  con- 
tracts  of  purchase  from  time  to  time,  and  whether  the  excess  in  lot  2 
has  been  made  by  accretions,  and  the  deficiencies  in  lot  1  have  been 
made  by  erosion,  can  not  be  now  determined.  If  the  government  sur- 
vey and  plat  of  1848  was  at  all  correct,  this  must  have  occurred.  Prob- 
ably a  portion  of  it  did  so  occur,  but  in  any  event  when  the  government 
ceded  the  land  to  Florida,  and  the  State  sold  it  to  Speer,  he  had  a 
right  to  rely  upon  the  official  plat  and  survey,  and  if  there  was  an  error 
in  the  amount  of  land,  it  was  so  small  as  not  to  be  easily  detected,  and 
the  mistake  was  in  no  way  occasioned  by  the  purchasers  who  have 
from  time  to  time  purchased  and  cultivated  the  land  in  good  faith.    I, 
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therefore,  find  that  by  the  law  as  well  as  the  equity  of  the  case,  that 
the  several  purchasers  by  their  purchases  took  the  land  to  the  shore 
line  of  the  lake,  and  that  the  goyemment  has  no  land  betwen  said  pre- 
tended <^  meander  line  "  and  the  lake  shore  to  sell  or  dispose  o£ 

Your  decision  is  accordingly  reversed,  and  the  entry  of  Girtman  will 
be  canceled. 


SOLDIBBS*  ADDITIONAL  BNTBT— MISSOTJBI  HOME  GTTAHD. 

Joseph  Bush  et  al. 

A  soldior'B  additional  homestead  entry,  based  on  service  in  the  Missouri  Home 
Gnards,  may  be  confirmed  under  section  7,  act  of  March  3, 1881|  for  the  benefit  of 
a  hana  fide  purchaser. 

JFirsi  Assistant  Beoretary  Chandler  to  the  Oommissianer  of  the  Oenerdt 

Land  Office^  May  16, 1892. 

I  have  considered  the  appeal  by  E.  S.  Johnson,  transferee  of  Joseph 
Bush,  from  your  decision  of  May  19, 1891,  holding  for  cancellation  sol- 
dier's additional  homestead  entiy  No.  4344,  final  certificate  l^o.  1564, 
made  March  30, 1881,  for  lot  "So.  2,  Sec.  1,  T.  5  N.,  B.  6  W.,  lots  2  and 
3,  Sec  24,  T.  10  If.,  E.  9  W.,  and  the  NE.  J  of  NW,  j.  Sec.  34,  T.  248., 
B.  8  E.,  in  the  name  of  Bush,  for  the  reason  that  the  military  service, 
on  account  of  which  the  right  to  make  the  entry  is  based,  was  per- 
fbrmed  in  the  Missouri  Home  Guards,  the  members  of  which  organiza- 
tion are  not  entitled  to  the  benefits  of  section  2306  of  the  Bevised 
Statutes. 

On  September  26, 1883,  El^ah  S.  Johnson  made  affidavit  that  he  was 
the  owner  of  said  tract  through  purchase  from  Bush,  and  it  was  through 
his  appeal  that  the  case  is  now  brought  before  me. 

Your  decision  refused  to  confirm  this  entry  under  the  7th  section  of 
the  act  of  March  3, 1891  (26  Stat.,  1095),  for  the  reason  that  the  entry 
is  void  aib  initio. 

Said  section  provides  that — 

An  entries  made  nnder  the  pre-emption,  homestead,  desert-land,  or  timber-oultnro 
laws,  in  which  final  proof  and  payment  may  have  heen  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
haye  been  sold  or  incnmbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry  to  bona  fide  purchasers,  or  incumbrancers,  for  a 
Talnable  consideration,  shall,  unless  upon  an  investigation  by  a  goyemment  agent 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incum- 
brance. 

In  the  case  of  the  United  States  v.  Samuel  G.  Goonsy  (14  L.  D.,  457), 
it  was  held  that  the  confij^matory  operation  of  section  7  of  the  act  of 
March  3, 1891  {supra)j  extends  to  soldier's  additional  homestead  entry, 
based  on  service  in  the  Missouri  Home  Guards.    Ko  fraud  has  been 
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found  on  the  part  of  the  purchaser.  You  are  therefore  directed  to  call 
upon  the  transferee  to  furnish  proof  as  required  by  the  circular  of  May 
8, 1891  (12  L.  D.,  450),  and  upon  receipt  of  the  same  you  will  re-a^judi- 
cate  the  case  in  the  light  of  the  above  decision. 


SXrCCESSFTTL  CONTESTANT— SCRIP  LOCATION-PBEFEBENCE  BIGHT. 

McGee  ET  AL  V.  Obtlxty  ET  AL. 

The  Bnocessfol  oonteetant  of  a  sorip  location  is  entitled  to  a  preference  right  of  entry. 

If  qnalified  to  exeTcise  snch  privilege. 
Tlie  qualifioationB  of  the  applicant  mast  appear  at  the  time  he  applies  to  exerciae  the 

preferred  right  of  entry  secured  by  a  snccessfhl  contest. 

First  Asmtant  Secretary  Cha/ndler  to  the  Commmioner  of  the  General 

Land  Office^  May  16^  1892. 

In  1883  John  E.  McGeemade  application  for  a  homestead  entry  for  the 
E.  ^  of  N.  E.  i  section  34  T.  154  N.  B.  64  W.    At  the  same  time  Sarah 

D.  Keys  applied  to  make  a  timber  culture  entry  for  the  W.  ^  of  said  li^. 

E.  4  of  said  section  and  Emmett  Orr  applied  to  make  a  homestead  entry 
for  the  S.  i  of  S.  W.  J  and  N.  E.  J  of  S.  W.  Jof  section  36,  T.  154  KE. 
64  W.,  and  George  H.  Stokes  applied  to  make  a  timber  culture  entry 
for  the  N.  W.  J  of  S.  W.  J  of  said  section  35. 

All  of  these  applications  were  made  at  the  Devils  Lake  land  office, 
Korth  Dakota,  but  were  rejected  by  the  local  land  officers,  because 
each  of  said  tracts  applied  for  was  coyered  by  the  location  of  certain 
Sionz  half  breed  script. 

Appeals  were  taken  by  all  of  said  applicants  and  upon  allegations 
made  by  them  a  hearing  was  duly  had  at  their  expense,  the  result  of 
which  was  that  all  of  said  scrip  locations  were  finally  canceled  by  the 
judgment  of  this  Department  of  February  18,  1889.  Thereupon  the 
applications  were  returned  to  you  for  appropriate  action  and  by  your 
letter  of  February  28, 1889,  you  promulgated  the  departmental  decision 
and  directed  the  register  and  receiver  to  allow  said  applications  as  of 
the  date  when  offered.  On  March  6, 1889,  the  local  land  officers  allowed 
John  F.  McGee  to  make  entry  for  the  E.  J  of  K  E.  J  of  section  34,  T. 
154  N.  B.  64  W.,  and  on  the  same  day  they  allowed  Orr  and  Stokes  to 
enter  the  respective  tracts  applied  for  by  them  but  no  entry  was  made 
by  Sarah  D.  Keys. 

On  February  21, 1889,  before  the  register  and  receiver  bad  been  noti- 
fied of  the  decision  of  this  Department  of  February  18, 1889,  cancelling 
the  scrip  locations,  George  H.  Locke  applied  to  make  homestead  entry 
for  the  If.  E.  ^  of  said  section  34.  His  application  was  rejected  because 
of  the  scrip  locations. 

On  March  5, 1889,  he  renewed  his  application  but  it  was  rejected  on 
the  following  day  "for  the  reason  that  land  is  covered  by  Hd.  2C00  of 
John  P.  McGee.'^ 
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Locke  filed  an  appeal  purporting  to  be  taken  from  the  rejection  of 
February  21,  and  that  of  March  6,  but  as  the  appeal  was  not  taken  in 
time  from  the  first  order  of  rejection  it  was  considered  by  you  as  having 
been  taken  only  from  the  rejection  of  March  6, 1889.  On  March  18, 1889, 
Sarah  D.  Gifford,  formerly  Sarah  D.  Keys,  renewed  her  application  made 
in  1883,  for  the  W.  J  of  the  I^.  E.  J  of  section  34,  T.  154  N.  E.  64  W.,  which 
was  rejected  on  March  23d  following,  <^  for  the  reason  that  applicant  is 
not  qualified  to  make  timber  culture  entry." 

On  the  same  day  George  J.  Juergens  was  allowed  to  enter  said  tract 
under  the  homestead  law. 

On  March  9, 1891,  you  considered  the  appeal  of  Locke,  holding  that 
the  local  land  officers  were  right  in  rejecting  his  application  and  that 
McGee  was  entitled  to  the  preference  right  to  enter  the  E.  i  of  the  K. 
B.  4  of  said  section  and  that  his  entry  therefor  on  March  6,  1889, 
segregated  the  land.  You  also  stated  that,  as  to  the  W.  i  of  the  N.  E. 
^  of  said  section,  also  claimed  by  Locke,  you  had  received  from  the 
attorney  of  Sarah  D.  Keys,  now  Mrs.  Sarah  D.  Gifford,  a  protest 
against  Juergens'  homestead  entry  and  claiming  ad  the  contestant  of 
the  scrip  location,  a  preference  right  to  enter  the  land. 
•  You  also  held  that  '^  untU  the  appeal  of  Locke  is  finally  disposed  o^ 
the  matter  of  disputed  claim  to  W.  }  of  "S.  E.  ^  of  said  section  34  as 
between  the  present  entryman  Juergens  and  the  claimant  Keys  and 
possibly  Locke,  wiU  be  suspended." 

You  also  suspended  the  entries  of  McGee  and  Juergens. 

Locke  has  appealed  from  said  judgment  to  this  Department. 

On  March  11, 1891,  McG^  relinquished  his  claim  to  the  E.  i  of  the 
N.  E.  J  of  section  34,  the  tract  entered  by  him  on  March  6, 1889.  This 
action  left  Locke  alone  the  claimant  of  said  tract  and  he  might  now  be 
allowed  to  enter  the  same  were  it  not  for  the  fact  that  on  May  25, 1891, 
he  also  relinquished  any  claim  he  might  have  to  said  tract,  but  ex- 
pressly provided  in  said  relinquishment  that  he  still  claims  the  right  to 
enter  the  W.  J  of  the  N.  E.  J  of  section  34,  the  tract  entered  by  Juergens 
and  claimed  by  Keys.  These  relinquishments  remove  from  the  contro- 
versy all  question  concerning  the  disposition  of  the  E.  i  of  the  N.  E.  J 
of  said  section  34.  The  scrip  location  for  the  W.  i  of  the  K.  E.  J  of 
section  34,  T.  154,  iN".  E.  64  W.,  was  canceled,  as  we  have  seen,  on  Feb- 
ruary 18, 1889,  by  judgment  of  this  Department  and  Sarah  D.  Keys,  if 
qualified,  would  be  allowed  thirty  days  from  notice  thereof,  in  which  to 
exercise  her  preference  right  of  entry.  The  application  of  Locke  made 
on  February  21, 1889,  would  then  be  subject  to  whatever  rights  she  may 
have  had  as  a  successfrd  contestant.  I  think  there  can  be  no  doubt  bat 
that  the  location  of  scrip  on  this  tract  was  in  the  nature  of  a  pre-emp- 
tion entry  and  that  after  successfully  contesting  the  validity  of  said  lo- 
cation and  procuring  its  cancellation,  at  her  expense.  Miss  Keys  was  en- 
titled to  a  preference  right  of  entry  under  the  law,  provided  always 
that  she  was  qualified  to  make  it. 
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The  fifcct  of  her  being  qualified  to  make  entry  in  1883,  when  she  ap- 
plied to  enter  the  tract  is  not  material  now  since  in  1889,  when  the  tract 
was  finally  cleared  from  the  scrip  locations,  and  when  for  the  first  time 
it  might  have  been  entered  by  her  she  is  foand  not  qualified  by  reason 
of  her  marriage.  No  entry  can  be  allowed  of  the  public  lands  unless 
two  conditions  meet.  One  is  that  the  land  be  subject  to  entry  and  the 
other  is  that  the  party  be  qualified  to  make  entry.  In  1883,  when  Miss 
Keys  applied  to  enter  the  tract  she  was  qualified  to  make  entry  but 
the  land  was  covered  by  scrip  location  and  was  not  then  subject  to  en- 
try j  it  was  first  made  subject  to  entry  in  1889,  when  said  locations  were 
canceled  by  competent  authority  and  at  that  time  Miss  Keys  was  a 
married  woman  and  hence  disqualified,  as  it  is  not  claimed  that  she  is 
the  head  of  a  family.    Her  claim  to  enter  the  land  is  therefore  rejected. 

Locke  applied  for  the  whole  of  the  iN*.  E.  ^  of  section  34  on  February 
21, 1889,  and  again  on  March  5, 1889. 

McGee  as  successful  contestant  against  the  scrip  location  was  entitled 
to  a  preference  right  of  entry  for  the  E.  i  of  said  tract  and  Keys  as 
successful  contestant  was  entitled  to  a  preference  right  of  entry  for  the 
W.  i  thereof^  but  as  Locke  was  the  first  applicant  for  the  tract  his 
entry  should  have  been  allowed  and  held  to  be  subject  to  the  rights  of 
McQee  and  Keys. 

Keys  waived  her  preference  right  of  entry  by  becoming  the  wife  of 
Oifford,  or  rather  by  so  doing  she  disqualified  herself  from  making  the 
entry,  hence  Locke  as  the  prior  applicant  is  entitled  to  make  entry  for 
the  W.  i  of  the  :S.  E.  i  of  Section  34,  T.  154  N.  E.  64  W. 

You  will  therefore  reject  the  claim  of  Sarah  D.  Gifford  and  call  on 
Juergens  to  show  cause  within  sixty  days  why  his  entry  should  not  be 
canceled  and  the  application  of  Locke  to  enter  the  land  be  allowed. 

Your  judgment  is  accordingly  modified. 


BAQiBOAD  GRANT- WITHDBAWAL-TNBBMXmr  SELECTION-rOBFErT- 

USB  ACT. 

Hanse  v.  Nobthebn  Paoipio  E.  E.  Co. 

Lands  reserved  under  withdrawal  on  general  route  for  the  benefit  of  the  Northern 

Pacific  main  line  are  not  subject  to  selection  as  indemnity  for  lands  lost  along 

either  the  main  or  branch  line. 
The  rejection  of  a  homestead  application  for  lands  thus  withdrawn  does  not  preclude 

the  settler  from  making  entry  thereof  on  their  subsequent  restoration  by  the 

forfeiture  act  of  September  29, 1890. 

Acting  Secretary  Oha/ndler  to  the  Oommissumer  of  the  General  Land 

Office^  Map  IS^  1892. 

This  record  presents  tlie  appeal  of  the  Northern  Pacific  Eailroad 
Company  from  your  decision  of  October  27, 1887,  in  the  case  of  John 
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Hanse  against  said  company,  involving  the  SE.^  of  Sec,  11,  T.  4]?., 
E.  15  E.,  Vancouver,  Washington. 
You  state  that — 

Said  tract  ia  within  the  limitB  of  the  withdrawal  upon  the  filing  of  map  of  general 
route  of  the  main  line  of  the  Northern  Pacific  Railroad,  held  to  have  become  effectiye 
August  13, 1870,  also  within  the  indemnity  limits,  as  defined  upon  the  map  filed  June 
29, 1883,  purporting  to  show  the  definite  location  of  the  branch  line  of  said  road 
opposite  this  tract. 

On  June  12, 1886,  Hanse,  alleging  a  bona  fide  settlement  ^^  commenced 
May  20,  1872,''  and  improvements  valued  at  $1500,  applied  to  make 
homestead  entry  for  the  land.  This  application  Tvas  as  shown  hj 
endorsement  rejected  at  the  local  office  for  the  reason  that  the  land  was 
withdrawn  as  stated  in  August,  1870,  and  for  the  further  reason  that 
it  was  May  18, 1885,  selected  as  indemnity  for  loss  along  the  company's 
"branch  line  "from  a  point  near  Ainsworth    .    •    .    to  Takdma  City," 

Hanse  apx>ealed,  and  reviewing  the  case  you  found  that  by  making 
said  indemnity  seleetioa  the  company  abandoned  ^^  all  claim  as  to  this 
tract  under  the  main  line;'^  tbat  its  cUum  thereto  was  therefore  based 
upon  such  selection  and  that  Hanse  by  reason  of  his  prior  BeMemmb 
and  improvement  had  the  better  right.  Ton  accordingly  held  the  com- 
pany's selection  for  cancellation  and  Hanse's  application  for  approval 

The  company  appeals  from  this  action. 

When  it  filed  its  map  of  general  route,  the  land  within  the  primary 
limits  of  its  grant  became  withdrawn  firom  settlement  and  entry  by 
operation  of  law.  Buttz  v.  Korthern  Pacific  Eailroad  Company  (119 
XJ.  S.,  65)  5  Notthem  Pac.  v.  Vaughn  (6  L.  D.,  11). 

The  effect  of  this  withdrawal  was  to  hold  the  land  embraced  therein 
in  reserve  until  the  grant  acquired  precision  by  the  line  of  the  compa- 
ny's road  being,  in  accordance  with  the  terms  of  the  granting  act  of 
July  2, 1864  (13  Stat,  365),  <<  definitely  fixed  and  a  plat  thereof  filed  in 
the  office  of  the  Commissioner  of  the  General  Land  Office."  Being 
thus,  at  the  date  of  said  selection,  reserved  solely  for  the  benefit  of  the 
^rant  along  its  main  line,  the  land  in  question  could  not,  as  a  matt^  of 
course,  be  properly  taken  by  the  company  as  indemnity  lands  lost  along 
either  main  or  branch  lin^.  Its  selection  of  the  same  was  therefore  im- 
properly allowed  and  must  accordingly  be  canceled. 

By  the  act  of  September  29, 1890  (26  Stat.,  496),  it  is  provided  that 

there  is  hereby  forfeited  to  the  United  States  and  the  United  States  hereby  resumes 
the  title  thereto^  all  lands  heretofore  granted  to  any  State  or  to  any  corporation  to 
aid  in  the  construction  of  a  railroad  opposite  to  and  coterminous  with  the  portion  of 
any  such  railroad  not  now  completed,  and  in  operation,  for  the  constmction  or  bene- 
fit of  which  such  lands  were  granted;  and  all  such  lands  are  declared  to  be  a  part 
.of  the  public  domain. 

The  company's  said  main  line  of  road  opposite  the  tract  in  questioD, 
was  not  completed  at  the  passage  of  the  said  act  and  the  same  was 
thereby  restored  to  the  public  domain. 


DECISIONS  EELATING  TO  THE  PUBLIC  LANDS.  527 

As  it  could  only  acquire  the  laud  through  the  grant  along  the  main 
lincy  the  company's  claim  thereto  is,  by  the  forfeiture  act  of  September, 
1890,  supra^  necessarily  concluded,  and  being  thus  eliminated  from  the 
case,  the  question  is  between  Hanse  and  the  government.  It  is  true 
that  when  presented  in  June,  1886,  Hanse's  said  application  was  then 
properly  rejected  for  conflict  with  the  withdrawal  referred  to.  If,  how- 
ever, Hanse  was  an  actual  settler  and  otherwise  duly  qualified  at  the 
date  when  the  forfeiture  act  became  efPective,  whereby  the  withdrawal 
was  terminated,  I  can  see  no  reason,  if  there  be  no  intervening  right, 
why  he  should  not  now  be  allowed  to  enter  the  land. 

Your  judgment  approving  the  said  application  of  Hanse  is  modified 
accordingly. 


BCTLITABT  BESEBVATIOlir-SCHOOL  SECnoarS. 

jahes  Yinb. 

SectioiiB  sixteen  and  thirty-six  embraced  within  an  abandoned  military  reservation 
are  not  subject  to  a  subsequent  school  grants  but  must  be  disposed  of  under  the 
special  pfoyisions  of  the  aot  of  July  5, 1884. 

A  preferred  right  to  purchase  the  land  on  which  improyements  are  situated  is  con- 
ferred by  said  act  of  1884  upon  purchasers  of  such  improvements  prior  to  the 
passage  of  said  act. 

First  Asmtcmi  Secretary  Chandler  to  the  Oommissumer  of  the  Oeneral 

Lwnd  Offioej  May  17  ^  1892. 

I  have  considered  the  case  of  James  Tine  on  apx^eal  from  your  de- 
cision of  March  26, 1891,  rejecting  his  application  to  purchase  the  KW 
J  of  SW  4  of  Sec  16,  T.  15,  E.  73  W.,  Cheyenne,  Wyoming,  land  dis- 
trict. 

It  appears  by  the  record  that  this  land  was  included  in  the  Fort 
Sanders  military  reservation* 

*  On  September  29,  1882,  the  War  Department  having  decided  to 
abandon  said  reservation,  the  buildings  on  the  land  were  sold  by  the 
quarter-master  department,  and  Vine  purchased  the  house  used  as 
officers'  quarters,  also  a  bam,  and  another  person  purchased  the  am- 
munition magazine  and  sold  it  to  Vine.    So  he  became  and  was  the 

'  owner  of  all  the  buildings  on  said  land  at  the  date  of  his  application  to 
purchase  the  same. 

The  act  of  Congress  passed  July  25, 1868  (15  Stat.,  178)  providing  a 
temporary  government  for  the  Territory  of  Wyoming  reserved  sections 

.  sixteen  and  thirty-six  in  each  township  for  school  purposes,  but  the 
land  was  not  surveyed  until  1886. 
On  July  6, 188^  (23  Stat.,  103)  an  act  of  Congress  was  passed  entitled 

'  ^^  An  act  to  provide  for  the  disposal  of  abandoned  and  useless  military 
reservation."    After  providing  for  the  transfer  of  such  land  to  the 
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Department  of  the  Interior  for  disposal,  it  provides  the  manner  of  sach 
disposal  by  survey,  appraisement  and  sale. 

The  first  section  of  the  said  act  of  July  6, 1884  provides  that  when- 
ever in  the  opinion  of  the  President  of  the  United  States  any  lands 
included  within  the  limits  of  any  military  reservation  have  become  nse- 
less  for  military  purposes  he  shall  cause  the  same,  or  so  much  thereof 
as  he  may  designate,  to  be  placed  under  the  control  of  the  Secretary  of 
the  Interior  for  disposition,  "  as  hereinafter  provided,"  etc.  Second 
section  provides  that  the  Secretary  may  cause  the  lands  so  placed  in 
his  control  to  be  surveyed  into  tracts  less  than  forty  acres  or  subdivided 
into  town  lots,  these  tracts  or  lots  to  be  appraised,  etc.  On  September 
6, 1884,  the  President  ordered  that  Fort  Sanders  military  reservation 
be  placed  under  the  control  of  the  Secretary  of  the  Interior  for  disposal 
under  the  provisions  of  said  act.  (Land  Office  Beport,  1890,  p.  165-166). 
The  War  Department  had  previously  had  the  right  to  dispose  of  the 
impiDvements  on  abandoned  reservations,  but  by  this  act  the  improve- 
ments were  to  pass  to  the  Department  of  the  Interior,  and 

The  Secretary  of  the  Interior  shall  cause  any  improvements,  bnildings,  hnilding 
material,  and  other  property  which  may  be  situate  on  any  such  land  .  ... 
not  heretofore  sold  by  the  United  States  authonties  to  be  appraised  ....  and 
shaU  cauBe  the  same,  together  with  the  tract  or  lot  upon  which  they  are  situate  to  be 
Bold  at  public  sale,  etc. :  .  .  .  Provided,  That  where  buildings  or  improvements 
have  heretofore  been  sold  by  the  United  States  authorities,  the  land  upon  which  any 
such  buildings  or  improvements  are  situate,  not  exceeding  the  smallest  subdivision 
or  lot  provided  for  by  thijs  act  upon  the  reservation  on  which  such  buildings  are  sitn- 
ate,  shall  be  offered  for  sale  to  the  purchaser  of  said  improvements  and  buiMings  at 
the  appraised  value  of  the  lands,  etc. 

The  lands  thus  released  from  the  former  order  creating  the  reserva- 
tion did  not  become  a  part  of  the  public  domain,  but  it  was  specifically 
provided  what  disposition  should  be  made  of  them. 

The  third  section  of  the  act  of  Congress  relating  to  Indian  resen*a- 
tions  in  California  (13  Stat.,  39)  .contains  a  similar  provision  as  to  the 
survey  and  sale  of  abandoned  Indian  reservations  as  is  contained  in  the 
act  relating  to  abandoned  military  reservations,  and  in  the  case  of  P« 
D.  Holcomb  (13  L.  D.,  733)  who  applied  to  make  entry  for  a  tract  in 
the  Klamath  Indian  reservation  (abandoned)  it  was  held  that  the  lands 
were  not  restored  to  the  public  domain,  but  that  they  must  be  disposed 
of  as  directed  by  the  act  of  Congress.  In  the  act  relating  to  abandoned 
military  reservations,  there  was  no  exception  as  to  sections  sixteen  and 
thirty-six,  and  an  exception  cannot  be  interpolated  into  the  act. 

The  State  of  Wyoming  was  created  by  act  of  Congress  July  10, 1890, 
and  the  act  of  admission  granted  her  sections  sixteen  and  thirty-six  in 
each  township  for  school  purposes,  but  the  fourth  section  of  the  act 
provided  that  where  sections  sixteen  or  thirty-six  or  any  parts  thereof 
have  been  sold  or  otherwise  disposed  of  by  or  under  the  authority  of  any 
act  of  Congress,  other  lands  equivalent  thereto  may  be  selected  in  lieu 
thereof,  and  it  may  be  said  that  this  is  a  common  provision  in  acts 
granting  school  lands  to  the  States. 
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On  June  5^  1890,  yon  passed  upon  this  case  and  held  that  Yine  had 
tiie  preference  right  of  purchase,  but  as  the  tract  had  not  been  ap- 
-  praised;  the  application  would  be  held  ^^  awaiting  appraisement  of  the 
land."  Tour  later  decision^  from  which  appeal  is  talcen,  reversed  that 
decision  because  the  land  had  been  granted  to  the  State  for  school 
purposes. 

I  conclude  that  your  latter  decision  was  erroneous;  that  the  right  of 
Yine  to  purchase  the  tract  was  secured  to  him  by  act  of  Congress. 
Your  decision  of  March  26, 1891,  is  therefore  reversed^  and  the  case 
wiU  be  governed  by  your  decision  of  June  5, 1890. 


SXrCCESSFTJIi  CONTESTANT— PBKI*EBSKCGB:  BIGHT. 

Keyes  v.  Powees. 

The  £EultiTe  of  a  Bnccessfdl  contestant  to  exercise  the  preference  right  of  entry  within 
the  statutory  period  cannot  be  ezcnsed  by  the  fact  that  during  such  period  he 
was  imprisoned  for  a  criminal  offense. 

Mrst  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

LaM  Office^  May  17 ^  1892. 

On  February  1, 1889,  George  D.  Powers  applied  to  make  pre-emption 
flKng  upon  the  IS.  E.  i  section  15,  T;  104,  N.  E.  69  W.,  at  Mitchen,  South 
Dakota. 

The  local  officers  rejected  said  filing  ux>on  the  ground  that  Ephraim 
H.  Keyes  was  entitled  to  a  preference  right  of  entry  upon  said  tract  by 
virtue  of  a  former  contest,  but  was  then  unable  to  exercise  such  right 
by  reason  of  being  confined  in  the  penitentiary  at  Sioux  Falls,  South 
Dakota.  Upon  appeal  by  Powers  you  ordered  by  letter  of  March  13, 
1890,  his  filing  to  be  placed  of  record  as  of  date  when  first  presented, 
subject  to  any  rights  which  Keyes  might  have.  Thereupon  Powers 
filed  declaratory  statement  Ko.  24,858,  April  7, 1890,  for  said  tract,  to 
take  efi'ect  fi:om  February  1, 1889.  Ephraim  H.  Keyes  made  homestead 
entry  2f o.  28,901  upon  the  same  land  November  11, 1889. 

On  April  19, 1890,  Powers  published  notice  of  his  intention  to  make 
final  proof  in  support  of  his  claim  before  the  local  officers  on  May  31, 
1890,  at  which  date  the  parties  appeared  and  Keyes  filed  a  protest 
against  the  acceptance  of  said  proot  Evidence  was  submitted,  and 
the  local  officers  dismissed  the  protest  and  allowed  said  final  proof  of 
Powers. 

On  appeal  by  Keyes  by  your  letter  of  March  17, 1891,  you  reversed 
the  decision  of  the  local  officers,  held  the  filing  of  Powers  for  cancella* 
tion  and  allowed  the  entry  of  Keyes. 

An  appeal  now  brings  the  case  before  me. 

Specifications  of  error  are  assigned  as  follows: 
14561_vOL  14 34 


530  DECISIONS  RELATING  TO   THE   PUBLIC  LANDS. 

1.  In  deciding  that  said  Ephraim  H.  Keyes  had  the  preference  right 
to  enter  said  tract  of  land  under  and  by  Tirtue  of  a  former  contest  of 
Keyes  v.  Bloss. 

2.  In  deciding  that  the  said  Ephraim  H.  Keyes  made  entry  of  said 
land  within  thirty  days  from  the  time  he  was  notified  of  his  rights  to 

the  same. 

3.  In  not  approving  the  ^ntry  of  said  George  D.  Powers  for  patent. 

It  appears  that  Keyes  was  convicted  of  an  attempt  to  commit  rape 
and  sentenced  to  the  penitentiary  December  31, 1886,  for  three  years 
and  six  months,  and  was  discharged  therefirom  November  7, 1889. 

The  final  decision  of  this  Department  in  the  contest  of  Keyes  i?.  Bloss 
was  made  July  16, 1888  (unreported)  and  the  entry  of  Bloss  was  can- 
celed as  of  that  date. 

On  motion  for  review,  this  Department  on  February  26, 1889  by  de- 
cision of  that  date  (unreported),  reaffirmed  its  former  decision. 

On  July  31, 1888,  notice  of  the  decision  of  July  16, 1888  was  sent  to 
E.  H.  Keyes  in  care  of  D.  S.  Glidden,  warden  of  Sioux  Falls  peniten- 
tiary, Sioux  Falls,  Dakota  Territory,  informing  him  of  the  successful 
termination  of  his  contest  and  of  his  preference  right  of  entry.  Keyes 
does  not  contend  that  he  did  not  receive  this  notice.  It  was  received 
by  the  warden  who  had  him  in  custody. 

If  it  be  assumed  that  Keyes  had  a  preference  right  of  entry  by  virtue 
of  the  successful  termination  of  his  contest  with  Bloss,  the  question 
arises  whether  he  properly  exercised  that  preference  right  by  making 
his  entry  November  11, 1889,  more  than  one  year  and  three  months 
after  the  cancellation  of  Bloss'  entry. 

The  act  of  May  14, 1880  (21  Stat.  140)  provides  that— 

• 

In  all  cases  where  any  person  has  contested,  paid  the  land  office  fees,  and  procnred 
the  cancellation  of  any  pre-emption,  homestead,  or  timber  cultnre  entry,  he  shall  be 
notified  by  the  register  of  the  land  office  of  the  district  in  which  such  land  is  situ- 
ated of  snch  cancellation,  and  shall  be  aUowed  thirty  days  from  date  of  such  notice 
to  enter  said  lands. 

The  inference  from  the  language  used  in  the  last  clause  of  this  pro- 
vision is  that  the  successfiil  contestant  shall  not  be  allowed  more  than 
thirty  days  from  the  date  of  such  notice  to  make  his  entry. 

The  contention  on  behalf  of  Keyes  is  that  because  he  committed 
a  crime  while  his  contest  against  Bloss  was  pending  for  which  he  was 
convicted  and  sent  to  prison,  the  statutory  period  within  which  he  is 
required  to  exercise  his  preference  right  of  entry,  will  be  extended 
until  such  time  as  he  may  be  set  at  liberty.  If  this  proposition  be  cor- 
rect it  would  follow  that  the  more  atrocious  the  crime,  and  the  longer 
the  term  of  the  imprisonment,  the  greater  would  be  the  favor  extended 
to  the  convict,  and  in  an  extreme  case  it  might  involve  an  extension  of 
the  statutory  period  for  exercising  the  preference  right  from  thii'ty 
days  to  thirty  years. 

The  crime  committed  by  Keyes  was  his  voluntary  act,  in  violation 
of  law,  which  imposed  the  penalty  of  imprisonment  which  incapacitated 
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iiiin  from  exerdsing  his  preference  right.  He  cannot  be  heard  there- 
lore  to  plead  the  result  of  his  own  infamy  as  any  excase  for  his  non- 
compliance with  the  law. 

The  ruling  made  in  the  case  of  Gore  v.  Brew  (12  L.  D.  239)  is  appli- 
cable to  the  present  case.  To  hold  that  Keyes  <<  could  reserve  this  land 
from  entry  until  he  had  answered  the  claims  of  violated  law,  would  be 
to  offer  a  premium  for  crime  and  to  establish  a  precedent  repugnant  to 
reason  and  justice."  It  would  give  the  criminal  an  advantage  over  the 
law  abiding  citizen.  When  the  statute  fixes  and  limits  the  period  for 
the  exercise  of  a  right  absolutely  to  a  sx)ecified  number  of  days  this 
Department  cannot  extend  that  period,  especially  where  the  rights  of  a 
third  party  have  attached,  as  in  this  case.  Bonesell  v.  McKider  (13  L. 
D.286). 

But  it  is  contended  that  inasmuch  as  the  law  of  Dakota,  (Bevised 
Codes  Yol.  2  Sec.  763)  provides  that  ^<  A  sentence  of  imprisonment  in 
the  territorial  prison  for  any  term  less  than  for  life  suspends  all  the 
civil  rights  of  the  person  so  sentenced,  •  .  .  during  the  term  of 
such  imprisonment,'^  the  exercise  of  his  preference  right  by  Keyes  was 
not  only  suspended,  but  also  kept  alive,  till  he  was  discharged.  This 
construction  would  make  the  act  extend  the  rights  of  the  prisoner 
rather  than  suspend  them,  but  it  is  unnecessary  to  discuss  the  scope  of 
this  enactment.  It  is  enough  to  say  that  the  law  of  Congress  is  ^*  the 
supreme  law  of  the  land,"  (Art.  6  Constitution  United  States)  and  the 
legislature  of  a  state  has  not  the  constitutional  power  to  extend  it  or 
affect  it  by  any  legislation  whatever. 

I  am  of  the  opinion  that  the  entry  of  Keyes  should  be  canceled  and 
the  filing  of  Powers  should  remain  intact. 

Tour  judgment  is  reversed. 


APPLICATON  TO  ENTER-QUALITICATIONS. 
HALZBNBACH  V.  SCHABBN. 

An  application  to  make  entry  that  does  not  show  the  applicant's  qualification  to 
enter  may  be  properly  rejected,  and  a  defect  in  such  respect  cannot  be  cared  by 
subsequently  calling  attention  to  another  record. 

Mrst  AssistOMt  Secretary  Chandler  to  the  Commissioner  of  the  General 

LoMd  Office^  May  17^  1892. 

I  have  considered  the  appeal  of  Otto  Halzenbach  from  your  decision 
of  June  1, 1891,  rejecting  his  application  to  make  entry  of  the  NE.  ^  of 
Sec.  27,  T.  19  S.,  E.  21 W.,  Wa  Keeney,  Kansas,  and  holding  that  Peter 
Schaben  should  be  entitled  to  make  entry  of  said  land  as  the  first  legal 
applicant. 

It  appears  from  the  record  that  Gottlieb  Eneffer  filed  a  contest  against 
the  timber-culture  entry  of  John  Mertes  for  the  tract  in  controversy, 
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and  before  the  date  fixed  for  a  hearing,  Peter  Schaben  also  filed  a  oon* 
test  aiirainst  the  said  entry — alleging  charges  similar  to  those  of  Knef- 
fer — which  was  held  to  await  action  on  his  contest. 

On  Febraary  23, 1891,  the  day  fixed  for  the  hearing,  at  9 :30  A.  M., 
A.  H.  Blair,  attorney  for  Kneffer,  filed  a  motion  for  a  continoance,  for 
the  purpose  of  obtaining  testimony,  supporting  it  by  an  affidavit  of 
Kneffer,  showing  that  owing  to  sickness  in  his  family  he  was  unable  to 
attend  at  the  triaL  The  motion  was  refused,  and  Ejieffer,  by  his  at- 
torney, excepted  to  said  ruling,  but  in  a  short  time  thereafter,  at  10  dO 
A.  M.,  of  the  same  day,  he  fled  a  relinquishment  by  John  Mertes  of 
said  entry,  and  at  the  same  time  presented  the  application  of  Otto  Hal* 
zenbach  to  enter  said  tract,  which  was  rejected  by  the  local  officers, 
for  the  reason  that  there  was  no  evidence  of  his  qualification  to  enter 
the  land,  and  for  the  further  reason  that  the  jurat  to  the  affidavit,  re- 
quired under  the  act  of  August  30, 1890,  was  not  signed  by  the  notary* 

Halzenbach's  application  was  executed  February  13, 1891,  and  Gott- 
lieb Kneffer,  the  contestant,  was  the  person  who  identified  Haizenbach 
to  the  notary. 

On  the  day  that  Halzenbach's  application  was  rejected,  Schaben  also 
filed  application  to  make  timber-culture  entry  of  the  tract,  which  was 
rejected  on  account  of  the  pendency  of  Halzenbach's  application. 
Both  applicants  appealed.  Kneffer  was  notified  of  the  cancellation  of 
the  entry,  but  has  made  no  application  to  enter. 

On  March  3, 1891,  Haizenbach  filed  a  certified  copy  of  his  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States. 

On  June  9, 1891,  you  rejected  the  application  of  Haizenbach,  and 
allowed  Schaben  to  make  entry  of  the  tract.  From  this  decision  Hai- 
zenbach appealed,  assigning  the  following  grounds  of  error: 

First.  BeoaoBe  appellant  was  the  first  applicant  for  said  land,  and  was  legally 
qualified  to  make  timber  culture  entry  therefor,  on  February  23,  1891. 

Second.  Because  a  duly  certified  copy  of  appellant's  declaration  of  Intention  to 
become  a  citizen  of  the  United  States  was  on  file  and  in  the  custody  of  the  local 
office  on  February  23, 1891,  and  at  the  time  he  first  presented  his  application  for 
said  land. 

Third.  Because  the  decision  of  the  Honorable  Assistant  Commissioner  is  based 
upon  clerical  errors  and  technicalities,  and  is  not  sustained  or  warranted  by  fact  aa 
shown  by  the  record  of  said  case. 

It  is  contended  by  Haizenbach  that  a  certified  copy  of  his  declara- 
tion to  become  a  citizen  of  the  United  States  was  on  file  in  the  local 
office  at  the  time  when  his  application  was  first  presented — ^to  wit^ 
February  23, 1891.  It  is  stated,  however,  in  the  argument,  that  the 
copy  referred  to  is  a  copy  filed  in  the  local  office  with  his  pre-emption 
declaratory  statement  for  another  tract  of  land,  July  24, 1890.  This 
was  not  sufficient.  His  application  to  enter  was  properly  rejected,  if 
it  did  not  in  itself  present  a  complete  record,  showing  his  qualification 
to  enter  the  land,  and  if  defective  in  this  respect,  such  defect  could  not 
be  cured  by  subsequently  calling  attention  to  another  record.    His  ap- 
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peal  from  the  action  of  the  local  officers  rejecting  his  application  merely 
preserved  his  rights.  If  his  application  was  properly  rejected,  the  ap- 
plication of  Schaben,  which  was  presented  before  Halzenbach  cnred  the 
defect,  was  the  first  legal  application;  and  should  therefore  be  accepted. 

Your  decision  rejecting  the  application  of  Halzenbach,  and  holding 
for  allowance  that  of  Schaben,  is  affirmed,  and  the  papers  are  herewith 
returned. 

While  this  case  was  pending  before  the  Department  on  appeal, 
Schaben  was  allowed  to  make  timber-cnltnre  entry  of  the  tract.  While 
this  entry  was  improperly  allowed,  pending  the  appeal  of  Halzenbach, 
yet  it  may  be  allowed  to  stand,  it  now  appearing  that  he  was  the  first 
applicant  shown  to  be  legally  entitled  to  make  entry* 


swamp  land  claim-waiyeb. 
Cedab  County,  Missourl 

Before  final  action  is  taken  on  a  swamp  land  claim  the  waiver  required  by  therega* 
lations  of  September  19, 1891,  must  be  fomiaiied. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  May  18, 1892. 

There  are  now  pending  before  me  three  cases  in  which  indemnity  is 
claimed;  in  the  first  by  Oedar  county,  Missouri,  the  second  by  Yemon 
county  and  the  third  by  Harrison  county,  in  said  state. 

The  claim  in  Gedar  county  is  for  cash  indemnity  for  one  hundred  and 
fifty-nme  tracts  claimed  to  be  swamp  lands  but  which  were  disposed  of 
by  the  United  States. 

The  claim  of  Yemon  county  in  said  state  is  for  cash  indemnity  for 
one  hundred  and  sixty-eight  tracts  of  land  claimed  to  be  swamp  lands 
but  which  were  sold  by  the  United  States  and  the  claim  of  Harrison 
county  Missouri  ibr  cash  indemnity  for  three  hundred  and  sixty  tracts 
claimed  to  be  swamp  lands  but  which  were  sold  by  the  United  States. 

The  respective  claims  made  by  the  counties  above  named  are  made 
under  the  provisions  of  the  act  of  Congress  of  March  2, 1855  (10  Stat., 
634)  and  the  act  of  March  3, 1857  (11  Stat.,  251). 

All  of  these  cases  are  here  on  appeals  from  your  judgment,  rejecting 
in  each  case  the  claim  of  said  state. 

Before  passing  on  the  merits  of  these  cases  I  desire  to  call  your  atten- 
tion to  certain  rules  and  regulations  relative  to  the  presentation  and 
adjustment  of  claims  under  the  swamp  land  laws  promulgated  since 
your  judgments  in  these  cases  were  made  (13  L.  D.,  301). 

The  sixth  section  of  these  regulations  provides — 

Before  final  action  is  taken  on  the  claim  of  a  State  for  swamp  lands  in  place  or  cash 
or  land  indemnity,  a  certificate  should  be  required  of  a  duly  authorized  agent  of  the 
State  reciting  that  the  lands  selected  in  each  and  every  township  inrolyed  in  the 
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selection  Hat  constituting  the  claim  represents  the  fall  and  final  claim  of  the  State  to 
lands  under  the  swamp  land  acts  in  the  said  townships,  and  that  the  State  waives  all 
claims  or  rights,  under  the  said  acts,  if  it  have  any,  to  all  other  lands  not  selected  in 
the  said  townships.  Such  a  certificate  will  be  accepted  as  eyidence  that  the  claim 
of  the  State  to  swamp-lands  in  the  particular  townships  to  which  it  applies  is  final 
and  complete ;  and  it  will  be  recorded  in  a  book  kept  for  that  purpose,  and  as  far  as 
practicable  all  such  completed  claims  will  be  acted  upon  as  promptly  as  possible  and 
in  the  order  of  their  completion. 

The  seyentli  and  eighth  sections  provide  as  follows: 

In  the  case  of  cash  and  land-indemnity  claims,  now  pending  or  which  may  hereafter 
be  presented  for  the  benefit  of  counties,  a  certificate  of  a  duly  authorized  agent  of 
the  county  of  the  character  and  effect  of  that  provided  for  in  the  6th  section  of  these 
instructions,  relating  to  claims  of  States,  will  be  required  of  county  agents,  covering 
the  entire  area  of  the  county. 

Waivers  must  be  unconditional,  and  a  copy  of  the  authority  from  the  State  legis- 
lature or  &om  the  county  authorities  to  act  for  the  State  or  the  county  and  to  make 
certificates  of  waiver  must  be  filed  in  this  office  by  the  State  and  county  agents. 

You  will  on  receipt  of  this  communication  require  the  waivers  men- 
tioned in  the  sixth,  seventh,  and  eighth  sections  to  be  filed  by  the 
proper  authorities  and  when  received  you  will  forward  them  to  this  De- 
partment. 

The  cases  now  pending  here  will  be  suspended  to  await  the  receipt 
of  properly  executed  waivers  as  contemplated  by  the  sections  above 
quoted. 


PATBNT— REISSUB-JTTRISDICnOir. 

THADDETJS  MclfULTT. 

Where  a  patent  issues  in  conformity  with  the  entire  record  the  Department  is  with- 
out authority  to  accept  a  surrender  thereof,  for  the  amendment  of  the  reoord 
and  reissue  of  patent  in  accordance  with  the  record  as  amended. 

Secretary  NohU  to  the  Commissioner  of  the  General  Land  Office^  May  18j 

1892, 

I  have  considered  the  appeal  by  Thaddeus  MoNulty  from  your  decision 
of  May  4, 1892,  refusing  to  correct  a  patent  issued  April  16, 1892,  in  the 
name  of  A.  P.  K.  Jones,  for  lands  designated  as  Sec.  2,  T.  95,  B.  1  £., 
Alabama. 

Mc!N^ulty  claims  title  to  this  land  through  purchase  from  the  heirs  of 
Commodore  Thomas  Ap  Gatesby  Jones,  who,  he  claims,  was  the  orig- 
inal settler,  and  that  the  existing  patent  erroneously  describes  the  set- 
tler and  does  not  convey  title  to  the  proper  person,  and  he  therefore 
requests  its  correction. 

The  claim  of  the  settler  to  this  tract  is  based  upon  section  3  of  the 
act  of  March  3, 1819  (3  Stat.,  530),  which  provides: 

That  every  person,  or  his  or  ht*r  lft«;;il  r«*|)r;*stHitative,  whos*.^  cbiim  is  comprised  in 
the  lists,  or  register  of  claims,  rc«x>orteil  by  the  said  coinuiissLoiierS;  and  the  persons 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  535 

embraced  in  the  list  of  actual  settlers,  or  their  legal  representatives,  not  having  any 
written  evidence  of  claim  reported  as  aforesaid,  shall,  where  it  appears,  by  the  said 
reports,  or  by  the  said  lists,  that  the  land  claimed  or  settled  on  had  been  actually 
inhabited  or  cultivated,  by  such  person  or  persons  in  whose  right  he  claims,  on  or 
before  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirteen^  be  enti- 
tled to  a  grant  for  the  land  so  claimed,  or  settled  on,  as  a  donation :  Provided,  That 
not  more  than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same  shall 
not  contain  more  than  six  hundred  and  forty  acres ;  and  that  no  lands  shall  be  thus 
granted  which  are  claimed  or  recognized  by  the  preceding  section  of  this  act. 

Your  refusal  is  based  ux>oii  the  gronnds  that  Commissioner  Crawford 
reported  upon  tliis  claim  and  entered  it  in  his  list  of  actual  settlers  in 
the  name  of  "A.  P.  K.  Jones,"  as  number  165,  which  report  was  for- 
warded to  Congress,  and  pursuant  to  the  act  of  March  3,  1819  {siqyra)^ 
the  land  claimed  in  this  case  was  surveyed  in  the  name  of  "A.  P.  K. 
Jones,''  in  March,  1844. 

On  October  17, 1857,  patent  certificate  No.  37,  new  series,  issued  in 
the  name  of  "A.  P.  K.  Jones.'' 

The  complete  record  describes  the  settler  as  A.  P.  K.  Jones,  and  the 
question  arises  can  the  patent  issued  in  accordance  with  the  record  be 
returned,  the  record  changed,  and  another  patent  issued  upon  the 
amended,  or  changed,  record  t 

As  stated  in  the  case  of  Frank  Sullivan  (14  L.  D.,  389), 

where  a  patent  has  issued  which  fails  to  conform  to  the  record  upon  which  the  right 
to  a  patent  rests,  and  has  not  passed  out  of  the  control  of  the  Department,  it  is  not 
only  the  right,  but  the  duty  of  the  Commissioner  to  withhold  the  delivery  of  such 
patent,  and  to  issue  one  in  conformity  with  the  record. 

But,  as  before  stated,  the  patent  in  this  case  conforms  with  the 
record,  and,  further,  has  passed  beyond  the  control  of  this  Department. 

The  right  of  the  present  holder  to  surrender  the  outstanding  patent 
is  not  shown,  and  this  Department  is  not  invested  with  proper  ma- 
chinery to  make  the  investigation  necessary  to  a  proper  determination 
of  that  question.  But  even  were  the  riglit  (ilearly  established,  yet  I 
am  of  the  opinion  that  this  Department  can  not  afford  the  relief  de- 
sired. 

The  claims  confirmed  by  the  act  of  March  3, 1819  (supra),  were  those 
comprised  in  the  lists  reported  by  the  commissioners. 

Commissioner  Orawford^s  report,  then  before  Congress,  contained 
the  claim  of  A  P.  K.  Jones,  and  in  that  name  all  acts  necessary  to 
estabUsh  the  right  to  a  patent  for  the  land  in  question  have  been  per- 
formed, and  the  patent  has  issued  in  accordance  with  the  record  as 
made. 

The  duties  of  this  Department  are  at  an  end. 

Your  action  in  refusing  to  correct,  or  issue  a  new  patent,  is  sustained. 


536  DECISIONS  BELATING  TO  THE  PUBLIC   LANDS. 

PBIVATB  CLAIM--SECTIOK  7,  ACT  OF  JT7LT  88,  ISee-BAILBOAD  GBANT. 

NAPHTALY  V.  BBEaABD  ET  AL. 

The  right  of  purchase  nnder  sectioa  7,  act  of  July  23, 1866,  is  not  defeated  hy  the 
&ot  that  the  legal  title  to  the  land  in  qnestiony  at  the  date  of  said  act,  va  held 
hy  one  not  a  purchaser  for  a  Talnahle  consideration^  where  the  owner  of  the 
equitable  title  at  such  time  is  not  thus  disqualified. 

The  right  of  purchase  under  said  section  existing  at  the  date  when  the  grant  to  the 
railroad  company  became  effectlTe  excepts  the  land  coTered  thereby  from  the 
operation  of  said  grant. 

Secretary  Noble  to  the  Commisaioner  of  the  Oeneral  Land  Office^  Ma/yldy 

1892. 

In  the  decision  rendered  by  this  Department  in  the  case  of  Faphtaly 
V.  Bregard  et  ah  (12  L.  D.,  667),  it  was  stated  that  James  W.  Tice  was 
a  parchaser  of  the  land  involved  for  a  valuable  consideration,  and  that 
he,  on  April  5, 1861,  conveyed  the  title  to  his  mother  Urhetta  Tice,  the 
consideration  being  love  and  affection,  and  her  better  sapx>ort  mainte- 
nance and  protection.  It  was  farther  held  that  Urhetta  Tice,  not  being 
a  purchaser  for  a  valuable  consideration,  was  not  a  qualified  purchaser 
under  the  seventh  section  of  the  act  of  July  23, 1866,  and  consequently 
that  Naphtaly,  who  derived  title  through  her,  was  not  qualified  to  thus 
purchase. 

It  was,  however,  said  that, 

If  the  conYeyance  to  Urhetta  Tice  was  simply  a  deed  of  trust  for  the  benefit  of  the 
other  members  of  the  family,  and  in  the  nature  of  a  mortgage  as  security  for  a  claim 
against  the  estate,  a  different  rule  might  govem,  and  it  may  appear  that  the  equi- 
table title  remained  in  the  son,  who  was  a  qualiiied  purchaser  under  the  statute. 

It  was  further  stated  that  by  deed  dated  May  13, 1868,  XTrhetta  Tice, 
A.  J.  Tice,  S.  P.  Millett  and  wife,  conveyed  the  land  to  D.  P.  Smith  and 
that  by  deed  dated  April  1, 1869,  James  W.  Tice  conveyed  the  land  to 
Martin  Clark. 

It  thus  appeared  that  seven  years  subsequent  to  the  date  of  an  in- 
strument which  purported  to  convey  an  estate  in  fee  to  Urhetta  Tice, 
she  together  with  all  the  heirs  except  J.  W.  Tice,  her  grantor,  conveyed 
by  deed,  and  that  eight  years  after  said  purported  conveyance  in  fee 
to  Urhetta  Tice,  her  grantor  conveyed  the  same  premises  by  deed  abso- 
lute to  another  party.  These  facts  could  not  fail  to  excite  comment,  and 
to  raise  a  doubt  as  to  whether  the  estate  held  by  Urhetta  Tice  was  an 
estate  in  fee,  or  a  conditional  estate.  It  was  largely  in  view  of  these 
facts,  supported  by  the  statement  of  Naphtaly  that  "  Mrs.  Tice  was 
holding  the  title  only  in  trast  for  the  other  parties  in  interest  and  es- 
pecially as  security  for  the  interest  she  and  her  husband  had  in  the 
ranch"  that  it  was  deemed  necessary  that  a  further  hearing  be  ordered, 
in  order  to  ascertain,  if  possible,  the  real  facets  in  the  case,  that  justiC'O 
to  all  parties  might  be  done. 


DECISIONS  RELATINO  TO  THE  PUBLIC  LANDS.  537 

This  Tedtal  is  made  for  the  purpose  of  showing  that  the  contention  of 
counsel  for  Bregard  et  al,  that  <^  the  hearing  was  granted  on  the  uncor- 
roborated affidavit  of  the  claimant  himself  an  affidavit  not  even  based 
on  his  own  knowledge,  but  on  mere  hearsay ,  of  the  most  indefinite  and 
nncertain  character,''  is  in  no  way  sustained  by  the  record. 

At  the  rehearing  all  parties  were  ftilly  represented  by  counsel  and 
evidence,  both  record  and  parol,  was  introduced*  That  evidence  is  now 
before  me  for  consideration. 

The  first  question  to  be  determined  is  this  :  Was  the  deed  given  by 
James  W.  Tice,  dated  April  5, 1861,  to  his  mother  TTrhetta  Tice,  and 
acknowledged  October  21, 1863,  an  absolute  conveyance  in  fee,  or  was 
it  in  the  nature  of  a  deed  of  trust  for  the  benefit  of  the  other  members 
of  the  famUy,  and  in  the  nature  of  a  mortgage  as  security  for  a  claim 
against  the  property? 

On  its  face  the  deed  was  an  absolute  conveyance  ot  the  premises  in 
controversy. 

In  the  case  of  Bussell  v.  Southard  (12  Howard,  139),  the  court,  in 
inquiry  as  to  whether  a  conveyance  was  a  sale  or  mortgage,  took  into 
consideration  the  condition  and  relation  of  parties,  the  amount  of  con- 
sideration, etc.,  and  held  that,  ^^  Parol  proof  is  admissible  to  show  a  deed 
absolute  on  its  fiEbce  to  have  been  intended  as  a  mortgage." 

In  the  case  of  Hughes  v.  Edwards  (9  Wheaton,  489),  the  court  say: 

A  ooort  of  eqoity  looks  at  the  real  object  and  intention  of  the  conveyances;  and 
when  the  grantor  applies  to  redeem,  upon  an  allegation  that  the  deed  was  intended 
as  a  seenrity  for  a  debt,  that  court  treats  it  precisely  as  it  wonld  an  ordinary  mort- 
gage,  proyided  the  truth  of  the  allegation  is  made  out  by  the  eyidence. 

In  the  case  of  Henly  v.  Hotaling  (41  Gal.,  22),  the  court  say  : 

"When  the  intention  of  the  parties  to  a  deed,  absolute  in  form,  is  sought  to  be  ascer- 
tained, not  in  the  usual  way,  by  reading  and  construing  the  instrument,  in  connec- 
tion with  eyidence  to  identify  the  subject  matter,  the  parties  etc.,  but  by  evidence 
to  establish  an  equity  beyond  and  outside  of  the  deed,  and  thus  to  convert  the  deed 
into  a  mortgage,  the  evidence  ought  to  be  so  clear  as  to  leave  no  doubt  that  the  real 
intention  of  the  parties  was  to  execute  a  mortgage,  otherwise  the  intention  appear- 
ing on  the  face  of  the  deed  ought  to  prevail. 

With  these  rules  for  our  guidance,  the  evidence  submitted  must  be 
examined  with  a  view  to  ascertain,  if  possible,  the  real  object  and  in- 
tentions of  the  conveyance  by  J.  W.  Tice  to  TJrhetta  Tice,  dated  April 
6, 1861. 

The  records  show  that  on  December  26j  1862,  nearly  two  years  sabse- 
quent  to  the  deed  of  gift,  J.  W.  Tice  executed  a  mortgage  of  the  premises 
in  question  to  secure  the  payment  of  a  note  for  $1500,  given  by  him 
and  his  father,  James  M.  Tice. 

On  December  20, 1861,  several  months  subseqnent  to  the  deed  of 
gift,  J.  W.  Tice  by  James  M.  Tice,  his  attorney  in  fact,  entered  into  a 
contract  with  J.  B.  Crockett,  an  attorney  at  law,  by  which  he  agreed  to 
convey  to  said  Crockett,  witti  covenants  only  against  the  acts  of  said 
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grantor,  for  services  rendered  by  said  Crockett^  an  undivided  one-eighth 
interest  in  the  premises  in  controversy,  with  the  exception  of  certain 
specified  tracts. 

James  M.  Tice,  the  attorney  in  fact,  was  the  hnsband  of  Urhetta 
Tice. 

The  only  explanation  that  can  be  given  of  his  action  is,  that  he  con- 
sidered the  equitable  title,  at  least,  to  be  in  J.  W.  Tice,  and  did  not 
recognize  the  deed  of  gift  as  divesting  him  (J.  W.  Tice)  of  the  title  to 
the  land. 

It  will  be  observed  that  these  instruments  were  executed  prior  to 
the  date  of  acknowledgment  of  the  deed  of  gift,  and  of  recording 
the  same,  and  in  my  opinion  they  clearly  indicate  what  was  in  the  mind 
of  the  grantor;  they  indicate  that  he  regarded  himself  as  the  owner  of 
said  premises,  that  the  title  was  in  him. 

The  conveyance,  dated  April  5, 1861,  was  not  recorded  until  April  1, 
1867.  On  said  deed  is  the  endorsement  that  it  is  recorded  at  the  request 
of  Urhetta  Tice.  At  the  trial  of  this  case  D.  P.  Smith  testified  that 
the  grantor  J.  W.  Tice  had  the  deed  recorded.  However  this  may  be^ 
under  date  of  April  26, 1867,  J.  W.  Tice  gave  to  Lloyd  Tevis  a  mort- 
gage of  the  premises  in  question  as  security  for  the  pa3anent  of  $4400 
borrowed  money;  and  on  April  1, 1869,  said  J.  W.  Tice  gave  to  Martin 
Clark  a  deed  absolute  for  the  premises  in  controversy. 

The  conveyance  would  certainly  indicate  that  J.  W.  Tice  considered 
that  he  had  title  to  the  land,  which  had  not  been  divested  by  the  deed 
of  April  5, 1861,  to  his  mother. 

In  what  light  did  the  grantee,  Urhetta  Tice  consider  this  transfer? 

On  April  30, 1868,  she  entered  into  a  contract  with  D.  P.  Smith  to 
convey  to  him  all  the  lands  described  in  the  above-mentioned  deed  of 
April  5, 1861.    In  this  contract  she  agrees, 

that  she  wiU  procure  and  deliver  to  said  party  of  the  second  part  a  deed  to  him  from 
Andrew  J.  Tice,  James  W.  Tice,  S.  P.  MiUett,  and  Pauline  V.  MiHett  his  wife,  of  all 
their  right,  tide  and  interest  of  every  kind  legal  and  equitable,  of,  in  and  to  all  the 
land  or  lands  hereinbefore  described. 

The  consideration  for  this  contract  was  $2000  to  be  paid  to  Urhetta 
Tice,  and  in  addition  to  said  sum,  Smith  agreed  to  pay  the  $4400  bor- 
rowed by  J.  W.  Tice,  from  Lloyd  Tevis,  to  secure  the  payment  of  which 
said  Tice  had  executed  a  mortgage  of  the  premises  in  question  to  Tevis, 
on  April  25, 1867.  On  May  13, 1868,  Urhetta  Tice,  Andrew  J.  Tice,  S. 
P.  MiUett  and  Pauline  V.  MiUett,  executed  a  deed  conveying  the  prem- 
ises to  D.  P.  Smith,  consideration  $7000.  In  the  body  of  the  deed  the 
name  of  James  W.  Tice  appears  as  one  of  the  grantors,  but  he  did  not 
sign  the  deed. 

It  is  not  reasonable  to  suppose  that  had  Urhetta  Tice  believed  that 
the  fee  to  the  land  in  question  was  in  her  by  virtue  of  the  deed  of  April 
5, 1861,  and  that  she  had  .the  right  to  convey  the  same,  that  she  would 
have  agi*eed  to  procure  deeds  from  other  members  of  the  family,  neither 
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i8  it  reasonable  to  8api>ose  that  the  vaiious  grantees  would  have  united 
in  a  conveyance  had  they  not  considered  that  they  had  some  rights  to 
convey.  The  consideration,  $7000  in  round  numbers,  was  the  $4400 
borrowed  by  J.  W.  Tice,  and  which  Smith  agreed  to  pay,  and  the  $2000 
which  appears  to  have  been  the  interest  of  Mrs.  Tice,  the  mother,  in 
the  proi)erty. 

Thus  the  evidence  would  indicate  that  neither  the  grantor  nor  the 
grantee,  nor  the  other  members  of  the  family,  considered  the  deed  ot 
gift,  a  deed  absolute. 

Is  there  anything  in  the  record  to  indicate  in  what  light  the  deed  in 
question  should  be  regarded? 

The  Tice  family,  consisting  of  father,  mother,  two  sons,  a  daughter 
and  son-in-law,  occupied  the  property  in  common;  it  was  their  home 
and  the  ranch  was  carried  on  by  them. 

There  is  nothing  to  indicate  that  it  was  the  intention  of  the  various 
members  of  the  family  to  surrender  to  the  mother,  or  to  transfer  to 
her,  aU  their  property  interest  in  this  home,  and  which  appears  to  have 
been  the  common  property  of  them  all. 

The  only  member  of  the  family  who  testified  at  the  rehearing,  was 
the  daughter,  formerly  the  wife  of  of  S.  P.  Millett,  and  who,  with  her 
husband,  was  an  occupant  of  the  ranch,  before  and  at  the  time,  and 
subsequent  to  the  conveyance  dated  April  5, 1861.  She  testified  that 
the  deed  <<  was  made  to  mother  to  secure  us  all." 

Q.  What  do  yoa  mean  by  ''secure  ns  allf' 

A.  Becanse  we  were  aU  interested  in  it,  my  brother  was  getting  reckless  and  we 
wanted  the  property  out  of  his  hands. 

She  further  testified  that  her  father  could  not  take  the  deed  in  his 
own  name  on  account  of  his  indebtedness. 

She  was  asked  "  whether  the  two  thousand  dollars  to  be  paid  to  your 
mother,  TJrhetta  Tice,  upon  making  the  deed  by  her  and  other  mem- 
bers of  the  family,  was  paid  to  herf' 

The  deed  in  question  was  the  one  dated  May  13,  1868,  before  men- 
tioned. She  testified  that  $1500  was  paid  her  at  the  ranch,  and  the 
balance  in  the  city  of  San  Francisco. 

She  also  testified  that  afber  the  death  of  her  husband  she  (the  wit- 
ness) received  the  portion  due  her,  as  her  interest  in  the  ranch,  also 
that  J,  W.  Tice  received  the  amount  due  for  his  interest  in  the  prop- 
erty, and  by  reference  to  the  deed  of  May  13, 1868,  it  will  be  seen  that 
there  was  expressly  reserved  from  the  property  transferred,  the  one 
hundred  and  sixty  acres  occupied  by  A.  J.  Tice,  the  other  son;  this 
was  presumably  a  i)ortion,  at  least,  of  his  interest  in  the  estate. 

This  evidence  is  clear  and  explicit  and  in  connection  with  the  other, 
throws  much  light  upon  the  financial  transactions  of  the  Tice  family, 
and  the  relations  they  held  to  one  another  financially.  It  shows  that 
the  deed  of  gift  was  not  only  for  the  protection  of  the  mother  of  her 
interest,  but  was  for  the  protection  of  the  other  members  of  the  family. 
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Lloyd  Tevis,  who  had  taken  the  mortgage  from  J.  W.  Tioe  to  secure 
the  payment  of  the  $4400  borrowed,  testified  that  when  he  discovered 
that  the  deed  of  gift  had  been  placed  on  record  jast  prior  to  the  execu- 
tion of  the  mortgage  held  by  him,  he  had  an  interview  with  Mrs.  Tice 
and  made  inquiry  concerning  said  deed,  and  Mrs.  Tice  told  him  that 
^^  the  deed  was  only  intended  to  secure  her  for  the  payment  of  two 
thousand  doUars.'' 

The  contract  dated  April  30, 1868,  and  the  deed  dated  May  13, 1868, 
is  certainly  strong  corroborative  evidence  of  the  truth  of  this  state- 
ment. 

Moses  G.  Cobb,  a  lawyer  who  was  employed  to  bring  the  foreclosure 
suit  in  1868  on  the  mortgage  given  by  Tice  to  Tevis  in  1867,  testified 
that  J.  W.  Tice  the  grantor  and  TJrhetta  Tice  the  grantee  in  the  deed 
of  gift,  both  told  him  that  the  deed  Was  given  simply  by  way  of  security, 
and  that  for  a  limited  amount,  he  thinks  about  $2000. 

James  W.  Tice,  the  grantor  in  the  deed  of  April  5, 1861,  and  the  one, 
who  above  all  others,  could  have  given  evidence  as  to  the  true  intent 
of  said  conveyance,  is  dead.  The  grantee,  Urhetta  Tice,  though  living, 
refused  to  appear  at  the  trial,  or  to  give  her  evidence  by  deposition, 
although  both  parties  swear  that  they  endeavored  to  have  her  appear 
and  testify. 

The  evidence  shows  that  on  June  28, 1891,  five  days  subsequent  to 
the  departmental  decision  ordering  a  further  hearing  in  the  case,  three 
men,  acting  in  the  interest  of  Naphtaly,  had  an  interview  with  Mrs. 
Tioe  at  her  home  near  San  Francisco,  and  in  conversation  with  her  in 
relation  to  the  character  of  the  deed  dated  April  5, 1861,  she  made  and 
subscribed  to  the  following  statement: 

That  at  the  time  of  my  receiving  from  my  son  James  William,  a  deed  to  the  Tioe 
ranch,  that  there  was  dne  and  owing  to  me  the  sum  of  $2500  and  the  reason  of  the 
giving  to  me  said  deed  was  to  seoore  me  from  any  loss  as  to  said  $2500. 

It  is  shown  that  this  statement  in  substance  was  made  in  the  absence 
of  undue  influence.  After  the  evidence  in  relation  to  this  statement 
was  submitted  at  the  hearing,  Urhetta  Tice,  after  an  interview  with 
Josiah  S.  Smith,  one  of  the  contestants,  made  the  following  affidavit: 

I^  Urhetta  Tioe,  being  duly  sworn,  depose  and  say,  that  I  am  the  same  Urhetta 
Tice  named  in  a  certain  deed  made  by  my  son,  James  W.  Tice,  on  the  5th  day  of 
April,  1861,  for  love  and  affection  and  better  maintenance  and  support;  that  said 
deed  was  not  made  to  secure  the  payment  of  $2500,  or  any  other  sum  of  money  dne 
me  from  my  son  James,  nor  was  my  said  son  indebted  to  me  when  said  deed  was 
made,  but  said  deed  was  made  for  my  sole  use  and  benefit,  and  the  same  was  intended 
to  be  and  was  an  absolute  oonveyauoe  to  me  of  the  property,  and  was  made  for  the 
express  purpose  of  securing  me  a  home,  and  not  otherwise. 

This  was  purely  an  ex  parte  affidavit  taken  without  notice  to  the  op- 
posite party  and  with  no  opportunity  for  cross-examination.  Objection 
was  made  to  its  introdiictioD,  and  it  can  not  be  taken  as  evidence;  bat 
even  if  it  could  be  received,  it  simply  demonstrates  that  tiie  party  will, 
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eitheor  vith  or  without  a  foil  understanding  of  tlie  import  of  her  words, 
make  statements  directly  at  variance  with  each  other  on  the  same  sub- 
jeoty  under  different  cironmstance,  and  her  evidence  is  of  little  or  no 
Talue,  on  either  side. 

The  only  parties  who  appeared  as  witnesses  for  the  contestants^  were 
D.  P.  Smith  and  Josiah  S.  Smith  both  claimants  adverse  to  Naphtaly. 

An  attempt  is  made  to  throw  discredit  ai>on  the  testimony  of  Mrs. 
Bendngton,  formerly  Mrs.  Millett,  the  daughter,  by  asserting  that  she 
had  made  statements  different  from  those  made  under  oath.  Thus,  on 
December  15, 1891,  Josiah  S.  Smith  testified  that  on  the  day  before  he 
had  an  interview  with  Mrs.  Bemington  who  said  to  him,  referring  to  the 
deed  of  April  5, 1861,  that  said  ^^  deed  was  given  from  her  brother  to 
her  mother  for  a  home  for  her  mother  and  the  children.''  On  the  same 
day  D.  P.  Smith  testified  that  on  the  day  before  he  had  an  interview 
with  the  witness,  who  said  refening  to  the  deed  of  April  5, 1861,  that 
^^it  was  deeded  to  the  old  lady  to  keep  the  boys  from  spending  the 
money.during  her  life  time."  I  think  it  is  evident  from  these  varying 
statements,  that  thOoC  witnesses  give  their  interpretation  of  what  Mrs. 
Bemington  said,  rather  than  what  she  actually  did  say,  and  their  testi- 
mony did  not  impeach  her  dear  and  positive  evidence. 

D.  P.  Smith  testifies  that  he  was  the  agent  who  attended  to  the 
business  of  Mr.  Tevis  in  his  transaction  with  the  Tices  when  the  $4,400 
was  borrowed,  that  he  was  interested  in  having  the  agreement  of  April 
30, 1868,  perfected,  that  he  visited  Mrs.  Tice  in  company  with  Tevis 
and  he  states  that  in  that  interview  nothing  was  said  about  the  deed  of 
April  5, 1861,  <^  being  intended  to  secure  a  loan  of  $2,000  from  James  W. 
Tice  to  his  mother,"  further  on  he  states  that  at  that  interview  nothing 
was  said  about  said  deed  being  intended  simply  as  a  security  for  a  loan 
of  $2,000,  or  any  other  amount.  When  this  evidence  is  analyzed  in 
connection  with  the  other  evidence  in  the  case,  it  will  be  found  that  it 
does  not  amount  to  a  contradiction  of  the  evidence  submitted  by  Kaph- 
taly.  No  where  in  the  record  is  there  any  evidence  that  the  deed  of 
April  6, 1861,  was  made  as  a  security  for  a  loan,  no  where  is  there  any 
attempt  made  to  show  that  the  mother  had  loaned  money  to  the  son, 
and  had  taken  this  deed  as  security. 

The  evidence  of  John  A.  White  throws  much  light  upon  this  trans- 
action. 

The  deed  from  Pcgol  and  Sanjuijo  to  James  W.  Tice  was  made  Feb- 
ruary 14, 1855.  Mr.  White  testifies  that  in  the  spring  of  1855  he  was  a 
partner  of  James  M.  Tice  (the  fether)  under  the  firm  of  Tice  and  White, 
that  the  firm  purchased  the  interest  in  the  Eomero  ranch.  His  testi- 
mony is  as  follows : 

'  When  we  pnrohaBed  that  place,  it  was  pnrohased  for  James  Tice  and  myself.  The 
eonsideTation  was  from  $3,000  to  $3,500.  We  gare  our  note  for  that  amount,  and 
took  possession  of  the  place.  But  the  deed  was  first  made  to  J.  M.  Tice  and  White, 
then  Mb  fiunily  oame  out  here ;  then  J.  W.  Tice  came  out  here  ahout  that  time.    Then 
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J.  M.  Tice  and  myself  had  some  bnsiness  trouble,  and  I  said  to  him:  ''I  prefer  to 
give  it  to  your  son  J.  W.  Tice,  and  give  me  my  note/'  We  took  oar  note  up  and  let 
Sai\jurjo  take  James  Ws  note.  I  told  him  it  was  better  for  them  to  take  up  our 
note,  and  take  J.  W.  T's  and  have  our  note  made  to  him.  My  name  wa«  crossed  ont  of 
the  old  deed  and  it  was  transferred  to  James  W.  Tice,  and  it  was  afterwards  paid. 
That  was  the  way  it  was  done,  and  James  W.  Tice  took  possession  of  the  ranch.  It 
was  paid  out  of  some  property  that  originally  belonged  to  Mr.  James  M.  and  myself. 
I  told  him  he  could  have  the  ranch.  After  getting  back  the  note  I  told  him  he  coald 
have  the  ranch,  and  I  would  have  nothing  to  do  with  it. 

Thus  the  original  payment  is  acconnted  for;  it  was  made  with  the 
property  of  the  father,  James  M.  Tice.  This  was  in  1855,  and  from  that 
time  until  Apnl  5, 1861,  not  only  had  the  father  labored  to  increase  the 
value  of  the  property,  but  the  two  sons,  the  son-in-law  and  the  daughter 
had  united  their  efforts  to  promote  the  same  end.  Owing  to  the  action 
of  the  member  of  the  family  in  whom  the  title  was  vested,  the  other 
members  including  the  father,  who  had  paid  the  original  purchase 
money,  but  who  could  not,  on  account  of  financial  trouble  hold  the  title 
in  his  name,  desired  security  f»r  their  interests,  and  this  was  given  by 
means  of  the  deed  in  question  absolute  on  its  &ce,  for  a  good,  but  not 
for  a  valuable  consideration. 

This  deed  was  given  for  the  security  of  an  interest  in  the  estate,  or 
in  other  words,  a  debt  against  the  estate,  and  this  interest  in  the  estate 
had  been  obtained,  and  the  debt  against  the  estate  incurred,  by  means 
of  the  payment  of  money  and  by  means  of  labor  extended. 

In  the  case  of  New  Orleans  Banking  Association  v.  Adams  (109  U. 
S,,  211),  the  court  say: 

While  it  may  he  conceded  that  no  precise  form  of  words  is  necessary  to  constitata 
a  mortgage,  yet  there  must  he  a  present  purpose  of  the  mortgagor  to  pledge  his  laud 
for  the  payment  of  a  sum  of  money,  or  the  performance  of  some  other  act,  or  it  can 
not  he  construed  to  he  a  mortgage. 

Applying  this  rule  to  the  facts  in  the  case  at  bar,  there  can  be  no 
doubt  that  it  was  the  intention  of  James  W.  Tice,  by  the  deed  of  gift 
to  pledge  the  estate  to  secure  the  interests  of  all  parties  entitled  to  pro- 
tection. 

In  the  case  of  Peugh  v.  Davis  (96  U.  S.,  332),  the  court  say: 

It  is  an  estahlished  doctrine  that  a  court  of  equity  will  treat  a  deed,  ahsolute  in 
form,  as  a  mortgage,  when  it  is  executed  as  security  for  a  loan  of  money.  That  court 
looks  heyond  the  terms  of  the  instrumeut  to  the  real  transaction,  and  when  that  is 
ahown  to  he  one  of  security  and  not  of  sale,  it  will  give  effect  to  the  actual  contract 
of  the  parties.  As  the  equity,  upon  which  the  court  acts  in  such  cases,  arises  from 
the. real  character  of  the  transaction,  any  evidence,  written  or  oral,  tending  to  show 
this  is  admissible.  The  rule  which  excludes  parol  testimony  to  contradict  or  vary  a 
written  instrument  has  reference  to  the  language  used  hy  the  parties.  That  can  not 
he  quahiied  or  varied  from  its  natural  import,  hut  must  speak  for  itself.  The  role 
does  not  forbid  an  inquiry  into  the  object  of  the  jmrties  in  executing  and  receiving 
the  instrument.  Thus,  it  may  be  shown  that  a  deed  was  made  to  defraud  oreditons 
or  to  give  a  preference,  or  to  secure  a  loan,  or  for  any  other  object  not  apparent  on 
its  face.  The  object  of  parties  in  such  cases  wiU  be  considered  by  a  court  of  equity ; 
it  constitutes  a  ground  for  the  exercise  of  its  jurisdiction,  which  will  always  be 
asserted  to  prevent  fraud  or  oppression,  and  to  promote  justice. 
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The  object  of  the  deed  dated  April  6, 1861,  between  J.  W.  Tice  and 
TTrhetta  Tice  being  shown,  it  is  the  duty  of  the  Department  to  give  it 
such  an  interpretation  as  will  carry  out  the  intention  of  the  parties, 
and  promote  justice. 

If  the  question  of  the  right  of  the  grantees  of  both  Urhetta  Tice  and 
J.  W.  Tice,  was  entirely  eliminated,  and  the  question  was  resolved  to 
that  of  the  rights  of  Urhetta  Tice  and  the  other  members  of  the  family, 
in  reality  the  joint  owners  of  the  estate  under  the  deed  in  question, 
there  can  be  no  doubt  but  that  a  court  of  equity  would  decree  the  in- 
strument to  be  a  mortgage  for  the  security  for  the  payment  of  each 
interest,  and  not  a  deed  absolute,  which  would  deprive  the  Various 
ones  interested  of  their  rights,  as  to  thus  hold  would  be  to  work  oppres- 
sion and  injustice. 

In  view  of  aU  the  evidence  in  the  case,  and  in  view  of  the  rule  of  law 
pointing  out  the  construction  to  be  given  to  conveyances,  I  am  of  the 
opinion,  that  the  deed  of  April  6, 1861,  must  be  held  to  have  been  a 
conveyance,  in  the  nature  of  a  mortgage,  given  for  the  security  of  claims 
against  the  estate,  and  that  on  July  23, 1866,  the  equitable  title  to  the 
land  in  controversy,  was  in  James  W.  Tice  and  was  by  him  on  April  1, 
1869,  conveyed  to  Clark,  and  that  iNaphtaly  is  a  qualified  purchaser 
under  the  7th  section  of  the  act  of  July  23, 1866. 

In  the  decision  of  this  case,  by  the  local  officers,  certain  tracts  applied 
for  by  Kaphtaly  were  awarded  to  the  Western  Pacific  Railroad  Com- 
pany. In  the  decision  by  your  office  the  question  of  the  right  of  the 
company  was  left  to  future  adjudication,  and  in  the  Departmental  de- 
cision of  February  4, 1889  (8  L.  D.,  144),  no  disposition  of  the  claim  was 
made. 

The  company  claims  under  the  third  section  of  the  act  of  July  1, 1862 
(12  Stat,  489),  which  granted  to  it  the  alternate  sections,  designated 
by  odd  numbers,  within  ten  miles  of  each  side  of  the  road,  "  not  sold, 
reserved  or  otherwise  disposed  of  by  the  United  States,  and  to  which 
a  pre-emption  or  homestead  claim  may  not  have  attached  at  the  time 
the  line  of  said  road  is  definitely  fixed."  The  road  was  definitely  lo- 
cated opposite  the  land  in  controversy  subsequent  to  the  date  of  the 
passage  of  the  act  of  July  23, 1866,  under  which  Naphtaly  claims,  thus 
at  the  time  the  grant  took  effect  by  the  definite  location  of  the  road, 
the  land  was  occupied  and  in  the  possession  of  one  entitled  to  purchase 
under  the  act  of  July  23, 1886,  and  this  legal  right,  which  was  founded 
upon  an  equity  which  existed  long  prior  to  the  date  of  the  granting 
act,  reserved  the  land  from  the  operation  of  said  grant. 

This  principle  is  in  accordance  with  the  ruling  of  the  Department  in 
the  case  of  the  Northern  Pacific  EaUroad  Company  v.  Killian  (11 L.  D., 
596),  and  cases  cited  therein. 

Departmental  decision  of  February  4, 1889,  is  herewith  recalled,  and 
you  will  dispose  of  the  case  in  accordance  with  the  views  expressed  in 
my  decision  of  June  23, 1891,  and  in  this  decision. 
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mining  cl a^kf— mill  site— kbpatment. 
Hudson  Mining  Company. 

The  first  olaiue  of  Seotion  2337,  B.  S.,  oontemplates  the  allowance  of  a  mill  site  eatry 

only  where  the  land  is  used  or  occnpied  for  mining  or  milling  porposes  at  the 

time  the  application  for  patent  is  made. 
An  entry  allowed  on  insufficient  proof,  submitted  without  fraud  or  oonoeslnienty 

is  ''erroneously  allowed''  within  the  meaning  of  the  act  of  June  Id,  1880,  pro- 

.yiding  for  repayment. 

'  Secretary  ITohle  to  the  First  Oamptrollery  May  18y  1892. 

I  am  in  receipt  of  your  letter  of  April  21, 1 892,  submittiiig  for  my 
review  and  reconsideration 

the  claim  of  the  Hudson  Mining  Company,  per  General  Land  Office  report  No.  65451^ 
for  repayment  of  the  purchase  money  paid  by  said  company  for  five  acres  of  non- 
mineral  land  for  a  ''mill  site''  entered  in  connection  with  the  mineral  entry  No.  1579 
(Combination  Lode  and  Mill  Site)  at  Helena,  Montana,  on  October  3, 1887,  viz.,  five 
acres  at$6,  per  acre $25. 

You  express  the  opinion  that  the  claim  should  not  be  allowed,  and 
cite  the  case  of  Arthur  L.  Thomas  (13  L.  D.,  369). 

The  act  of  June  16, 1880  (21  Stat,  287),  under  which  the  application 
is  made  provides  that  in  the  event  that  an  <<  entry  has  been  erroneoasly 
allowed  and  can  not  be  confirmed,"  repayment  shall  be  made. 

In  the  Thomas  case,  supra^  it  was  held  that  his  entry 

was  not  erroneoosly  allowed  so  far  as  either  the  law  or  the  records  of  the  land  office 
show,  and  neither  the  law  nor  the  goyemment  interposed  any  obstacles  to  the  con- 
firmation of  said  entry  by  the  performance  of  the  acts  necessary  to  confirm  the  same. 

Section  2337,  Revised  Statutes,  provides  that,  <^  Where  non-mineral 
land,  not  contiguous  to  the  vein  or  lode  is  used  or  occupied  by  the  pro- 
prietor of  such  vein  or  lode  for  mining  or  milling  purposes,"  the  same 
may  be  entered  as  a  mill  site. 

The  act  clearly  contemplates  that  at  the  time  the  application  for  a 
patent  is  made,  and  the  entry  allowed,  the  land  in  question  is  used  or 
occupied  for  mining  or  milling  purposes*  The  act  does  not  contemplate 
the  performance  of  conditions  subsequent,  or  the  future  compliance 
with  law.  No  mill  site  entry  should  be  allowed  unless  it  is  shown  that 
the  conditions  of  the  law  have  been  complied  with. 

Upon  the  examination  of  the  papers  in  the  case  before  me,  I  find  that 
the  evidence  submitted  to  the  register  and  receiver,  in  support  of  the  ap* 
plication,  discloses  the  fact  that  the  mill  site  in  question  was  not  used 
or  occupied  as  contemplated  by  law. 

Thus  the  deputy  surveyor  in  his  field  notes  stated  that  ^^  There  i^e 
no  improvements  upon  mill  site.'' 

^Neither  the  applicant,  nor  any  of  his  witnesses,  stated  that  the  mill  site 
was  used  or  occupied  in  any  way,  the  applicant  merely  stated  that  he 
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was  in  the  actual,  quiet  and  undisturbed  possession  of  the  premises* 
With  these  fBLct&  before  them^  it  was  the  duty  of  the  local  ofScers  to 
reject  the  application. 

In  the  general  circular  issued  by  the  Land  Department,  February  6, 
1892,  page  85,  it  is  said: 

Definition  of  '' erroneonaly  allowed/'  This  can  not  be  given  an  interpretation 
of  Buch  latitude  as  would  countenance  fraud.  If  the  records  of  the  Land  Office,  or 
the  proof  famished,  should  show  that  the  entry  ought  not  to  be  permitted,  and  yet 
it  were  permitted  then  it  would  be  '*  erroneously  allowed/'  But  if  a  tract  of  land 
were  subject  to  entry,  and  the  proofs  showed  a  compliance  with  law,  and  the  entry 
should  be  canceled  because  the  proofs  were  shown  to  be  fftlse,  it  could  not  be  held 
that  the  entry  was  "  erroneously  aUowed,''  and  in  such  case  repayment  would  not  be 
authorisBcd* 

In  the  case  of  Oscar  T.  Boberts  (8  L.  D.,  423),  it  was  said  : 

Ifi  however,  the  entry  is  allowed  by  the  local  officers  upon  testimony  which  they 
deemed  sufficient,  but  which  was  rejected  by  the  Commissioner  and  the  Secretary,  oa 
Kppwl,  such  entry  was  erroneously  allowed  and  the  entryman  would  be  entitled  to 
the  return  of  the  purchase  money,  if  there  was  no  concealment  or  ialae  swearing  in 
his  final  proof  and  no  evidence  of  bad  faith  on  his  part. 

Also  see  case  of  Minerva  A.  Widger  (6  L.  D.,  694). 

Applying  these  rules  to  the  case  at  bar,  I  think  it  must  be  held,  that 
the  entry  was  erroneously  allowed  and  that  it  was  not  allowed  as  the 
result  of  fraud  or  misrepresentation.  I  am  therefore  of  the  opinion, 
that  the  application  for  repayment  is  within  the  provisions  of  law. 


BATLBOAB  GRANT— CONFMCriNG  LIMIl'S-WITHDRAWAIi. 

Thunie  V.  St.  Paul,  Minneapolis  and  Manitoba  Ey.  Oo.    . 

The  grant  for  the  St.  Vincent  extension  of  the  St.  Paal,  Minneapolis  and  Manitoba 
railway  is  a  new  grant,  later  in  date  to  that  made  for  the  main  line,  and  lands 
withdrawn  for  the  benefit  of  the  latter,  as  indemnity,  are  excepted  from  the 
snbseqnent  operation  of  the  grant  for  the  branch  line. 

An  entry,  irregnlarly  aUowed,  of  land  withdrawn  for  railroad  poiposes  may  be  pei^ 
mitted  to  stand  as  of  the  date  when  snch  land  is  restored. 

Becretary  Noble  to  the  Commissioner  of  the  General  Land  Offieej  May 

18y  1892. 

I  have  considered  the  case  of  Peder  P.  Thunie  v.  St.  Paul,  Minneap- 
olis and  Manitoba  Railway  Company,  involving  the  NB.  J  of  SW.  J, 
K  W.  J  of  SB.  J,  and  lot  2,  Sec.  13,  T.  128  K,  R.  41  W.,  St.  Cloud  land 
district,  Minnesota,  on  appeal  by  Thunie  from  your  decision  of  May  26, 
1890,  holding  for  cancellation  his  homestead  entry  on  account  of  the 
grant  for  said  eompany.  The  land  in  question  is  within  the  twenty 
miles  indemnity  limits  of  the  grant  made  by  the  act  of  March  3, 1865 
(13  Stat.,  526),  to  aid  in  the  construction  of  the  main  line  of  the  St. 
14561— VOL  14 35 
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Paul,  Miimea{>olis  and  Manitoba  Eailway — ^L  e.,  the  load  to  Breckin- 
ridge. 
The  7th  section  of  said  act  provides: 

That  as  soon  as  the  goYemor  of  the  said  State  of  Minnesota  shaU  file  or  oatise  to 
be  fQed  with  the  Secretary  of  the  Interior  maps  designating  the  routes  of  said  road 
and  branches,  then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  withdraw 
from  market  the  lands  embraced  within  the  provisions  of  this  act. 

The  withdrawal  of  lands  along  this  portion  of  the  line  was  ordered 
by  letter  of  August  14, 1868,  but  this  letter  does  not  appear  to  have 
been  received  at  the  local  office  of  the  district  in  which  this  land  was 
then  situated,  but  was  included  in  the  withdrawal  by  letter  of  April  12, 
1869,  received  at  the  local  office  at  Alexandria  April  22, 1869.  This 
withdrawal  was  not  revoked  until  May  22, 1891  (12  L.  D.,  541),  under 
the  authority  of  section  4  of  the  act  of  Congress  approved  September 
29, 1890  (26  Stat.,  496),  which  provides: 

That  seotion  five  of  an  act  entitled  'An  aot  for  a  grant  of  landa  to  the  State  of 
Iowa  in  alternate  sections  to  aid  in  the  constraotion  of  a  railroad  in  said  State/  ap> 
proved  May  seventeenth,  eighteen  hundred  and  sixty-fonr,  and  section  seven  of  an 
act  entitled  'An  act  extending  the  time  for  the  completion  of  certain  land-grant  rail- 
roads in  the  Sta^  of  Minnesota  and  Iowa,  and  for  other  purposes,'  approved  March 
third,  eighteen  hundred  and  sixty-five,  and  also  section  five  of  an  aot  entitled  'An  act 
making  additional  grant  of  lands  to  the  State  of  Minnesota  in  alternate  sections  to  aid 
in  the  oonstmction  of  railroads  in  said  State,'  approved  July  fourth,  eighteen  hun- 
dred and  sixty-six,  so  far  as  said  sections  are  applicable  to  lands  embraced  within  the 
Indemnity  limits  of  said  grants,  be,  and  the  same  are  hereby,  repealed. 

!No  selection  of  the  land  has  been  made  on  account  of  said  main  line, 
bnt  the  company's  claim  to  the  sami^  is  based  npon  the  ground  that  the 
land  innred  to  it  under  the  grant  made  on  account  of  the  St.yincent 
Extension  of  said  road.  Upon  the  definite  location  of  that  line,  filed 
and  accepted  on  December  19, 1871,  the  land  herein  involved  fklls  within 
the  primary,  or  granted,  limits. 

In  the  case  of  this  company  against  the  Hastings  and  Dakota  Bail- 
way  Company  (13  L.  D.,  440),  it  was  held  that : 

The  grant  for  the  St.  Vincent  Extension  was  made  by  the  act  of  March  8, 1871  (16 
Stats.,  688),  and  in  considering  the  question  as  to  the  plan  to  be  followed  in  the  ad- 
justment of  the  grants  for  the  Manitoba  Company,  it  was  held  by  this  Department, 
Jnne  10, 1891  (13  L.D.,349),  and  again  upon  review,  October  1, 1891  (13  L.D.,d58), 
that  the  grant  for  the  St.  Vincent  Extension  of  the  St.  Paul,  MinneapollB  and  Mani- 
toba Railway  is  a  new  grant,  made  by  act  of  Congress,  subsequent  in  date  to  those 
by  which  the  original  grant  was  made  for  the  *  main  line,'  and  it  therefore  fi>Uowa 
that  the  grant  for  said  extension  should  not  be  adjusted  in  connection  with  the  other 
grants  as  an  entirety. 

The  grant  for  this  line  being  a  new  grant,  to  be  adjusted  separately 
from  the  "main  line,"  the  question  arises:  Does  the  reservation  for  in- 
demnity purposes,  on  account  of  the  main  lioe,  serve  to  defeat  the 
grant  for  the  branch  line?    I  am  of  the  opinion  that  it  does. 

The  act  of  March  3, 1871  (16  Stat.,  588),  provides  as  follows: 

That  the  St.  Paul  and  Pacific  Railroad  Company  may  so  alter  its  branch  lines  that, 
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instead  of  constmcting  a  road  from  Crow  Wing  to  St.  Vincent,  and  from  St.  Cloud 
to  the  waters  of  Lake  Superior,  it  may  locate  and  construct,  in  lieu  thereof,  a  line 
from  Crow  Wing  to  Brainerd,  to  intersect  with  the  Northern  Pacific  Railroad,  and 
from.  St.  Cloud  to  a  point  of  intersection  with  the  line  of  the  original  grant  at  or 
near  Otter  Tail  or  Rush  Lake,  so  as  to  form  a  more  direct  route  to  St.  Vincent,  with 
the  same  proportional  grant  of  lands  to  be  taken  in  the  same  manner  along  said 
altered  lines,  as  if  provided  for  the  present  lines  by  existing  laws. 

It  is  unnecessary  here  to  recite  all  of  the  facts  bearing  upon  the  his- 
tory of  the  grants  made  to  aid  in  the  construction  of  the  several  lines 
owned  and  operated  by  the  St  Paul  and  Pacific,  now  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company;  sufQce  it  to  say,  that 
these  grants  were  made  by  the  acts  of  March  3,  1857  (11  Stat.,  195), 
March  3, 1865  {supra),  and  March  3, 1871  (supra). 

The  3d  section  of  the  act  of  March  3, 1866  (supra),  is  as  follows : 

That  any  and  all  lands  heretofore  reserved  to  the  United  States  by  any  act  of 
Congress,  or  in  any  other  manner  by  competent  authority,  for  the  purpose  of  aiding 
in  any  object  of  internal  improvement  or  other  purpose  whateyer,  be,  and  the  same 
are  hereby,  reserved,  and  excepted  from  the  operations  of  this  act,  except  so  far  as 
may  be  found  necessary  to  locate  the  route  of  said  road  through  such  reserved  lands, 
in  which  case  the  right  of  way  shall  be  granted,  subject  to  the  approval  of  the  Presi- 
dent of  the  United  States. 

The  grant  made  by  the  act  of  March  3, 1871  (supra),  for  the  St.  Vin- 
cent Extension,  is  <Hhe  same  proportional  grant  of  lands  to  be  taken 
in  the  same  manner  along  said  altered  lines,  as  is  provided  for  the 
present  lines  by  existing  laws."  This  grant,  therefore,  carried  the  con- 
dition above  quoted  taken  from  the  act  of  March  3, 1865  (supra). 

In  the  case  of  the  Wisconsin  Central  Itailroad  Company  (10  L.  D., 
C3),  it  was  held  that  lands  reserved,  by  executive  order,  for  indemnity 
purposes,  under  the  grant  of  June  3, 1856  (11  Stat.,  20),  are  by  the  ex- 
press terms  of  section  6,  act  of  May  5, 1864  (13  Stat.,  66),  reserved  and 
excluded  from  the  grant  made  by  section  3  of  said  act. 

The  language  of  section  6,  here  referred  to,  is  identical  with  section 
3  of  the  act  of  March  3, 1865  (supra),  before  quoted,  and  while  in  the 
Wisconsin  Central  case  the  withdrawal  was  but  an  executive  order,  in 
the  present  case  it  was  directed  by  the  act  making  the  grant,  and  re- 
quired congressional  action  before  the  withdrawal  could  be  revoked. 

It  is  urged  by  the  company  that  the  grant  for  its  main  and  branch 
lines  is  an  entirety  and  indivisible;  hence,  the  withdrawal  on  account 
of  one  line  can  not  be  held  to  be  a  reservation  against  the  other,  but  it 
has  already  been  decided  that  the  grant  made  by  the  act  of  March  3, 
1871  (supra),  is  a  new  grant,  referring  to  but  distinguishable  from  the 
grant  for  the  '<  main  line,"  and  I  do  not  think  that  the  fact  that  one 
company  succeeds  to  several  grants  gives  that  company  greater  privi- 
leges under  the  same  than  might  have  been  ei\joyed  by  several  com- 
panies. 

This  land  having  been  reserved  by  Congress  to  satisfy  one  grant 
would  not  be  included  in  a  subsequent  grant,  even  though  in  terms 
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there  had  been  no  exception  made  of  it.    Wilcox  v.  Jackson,  13  Pet, 
498. 

This  tract  was  listed  by  the  State  as  swamx)  land,  in  1876^  bat  said 
list,  it  appears,  was  canceled  npon  the  application  of  Thunie,  and,  on 
August  11, 1886,  he  made  homestead  entry  of  the  land. 

A  large  portion  of  the  argument  on  both  sides  is  devoted  to  the  ques- 
tion as  to  the  effect  of  the  claim  made  on  account  of  the  swamp  grant 
upon  the  railroad  grant,  but  without  passing  ui>on  that  question,  it 
being  unnecessary  to  the  determination  of  this  case,  I  am  of  the  opinion 
that  this  company  has  no  claim  to  this  tract  on  account  of  the  grant 
for  its  main  line,  not  having  made  selection  thereof,  and  that  having 
been  excepted  from  the  grant  for  the  St.  Vincent  Extension  by  reason 
of  the  reservation  created  under  the  provirions  of  the  act  of  March  3, 
18d5  {8upra)j  it  was,  upon  the  revocation  of  said  withdrawal  and  the 
restoration  of  the  lands,  subject  to  entry  as  other  public  lands.  Prior 
to  this  time,  however,  Thunie  had  been  pennitted  to  make  homestead 
entry  of  the  land. 

This  was  error,  but  having  been  allowed,  it  will  be  x)ermitted  to  stand 
as  of  the  date  of  restoration,  and  your  decision  holding  the  same  for 
cancellation  is  reversed.  Mudgett  v.  Dubuque  and  Sioux  City  B.  B. 
Co.,  8  L.  D.,  243. 


ZNDIAK  HOMXSTEAB  BNTBT^ACT  OF  JT7NB  10,  1879. 

AlSH-KABVTAW  V.  SOHLUTTBNHOFEB. 

An  Indian  homestead  entry  made  under  the  act  of  June  10»  1872,  improperly  ean- 
celed  on  a  charge  of  abandonment  should  be  re-instated^  the  intervening  ad- 
verse claims  exoluded,  and  opportunity  given  to  show  additional  compliance  with 
law. 

Mrst  Assistamt  Secretary  Ohcmdler  to  the  Oammigsioner  of  the  Oeneral 

Land  Office^  May  18y  1892. 

On  November  1, 1872,  Mary  Aish-ka-bwaw  made  homestead  entry 
(No.  5329)  for  the  S.  B.  J  of  the  S.  W.  J  section  9,  T.  34  N.  B.  6  W.,  at 
Traverse  City,  (now  Grayling)  Michigan.  She  held  a  certificate  dated 
August  30, 1872,  signed  by  Indian  Agent  George  L  Betts,  that  she  was 
a  member  of  the  tribe  of  Lidians  known  as  the  ^^  Ottawas  and  Ghippe- 
was  of  Michigan,"  that  she  was  of  fall  age,  had  never  made  a  selection 
or  purchase  of  land  under  the  treaty  of  July  31, 1855  (11  Stat,  621), 
and  that  she  was  entitled,  under  the  provisions  of  an  act  of  Congress, 
approved  June  10, 1872  (17  Stat,  381),  entitled  "  An  act  for  the  restora- 
tion to  market  of  certain  lands  in  Michigan '^  to  a  homestead  entry 
ux)on  the  lands  covered  by  said  treaty  and  undisposed  o£  This  certifi- 
cate was  sufficient  to  support  the  entry  in  its  inception.  (See  Indian 
Homesteads  4  L.  D.,  143, 1  C.  L.  L.,  709).    Said  township  34,  north  of 
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range  6  west,  was  a  part  of  the  land  covered  by  said  treaty  and  with- 
drawn from  sale  for  the  benefit  of  said  Indians  (11  Stat.^  621,  Art.  1 
Par.  4).  By  the  act  of  June  10, 1872,  all  the  lands  remaining  undis- 
posed of  in  the  reservation  made  by  said  treaty  were  to  be  restored  to 
market  by  proi>er  notice,  under  the  direction  of  the  Secretary  of  the 
Interior,  Section  2  of  said  act  provided  as  follows: 

That  said  nnoccapied  lands  shall  be  open  to  homestead  entry  for  six  months  from 
the  passage  of  this  act  by  Indians  only  of  said  tribes  who  shall  have  not  made  seleo- 
tions  or  purchases  under  said  treaty,  including  such  members  of  said  tribes  as  have 
become  of  age  since  .the  expiration  of  the  ten  years  named  in  the  treaty ;  and  any  In- 
dian so  entitled  shall  be  permitted  to  make  his  homestead  entry  at  the  local  office 
within  the  six  months  aforesaid  of  not  exceeding  one  hundred  and  sixty  acres,  or 
one-quarter  section  of  minimum,  or  eighty  acres  of  double  nraiTiiTunm  land,  on  making 
proper  proof  of  his  right  under  such  rules  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

(Jnder  this  provision  Mary  Aish-ka-bwaw,  within  six  months  from 
the  passage  of  said  act,  made  the  entry  of  said  forty  acres,  which  had 
the  efiect  to  continue  said  land  in  reservation  and  prevent  it  from  being 
restored  to  market  as  enacted  in  section  5  ot  said  act,  which  provides: 

That  immediately  after  the  expiration  of  said  six  months  the  Secretary  shall  pro* 
ceed  to  restore  the  remaining  lands  to  market  by  public  notice  of  not  lees  than  thirty 
days,  and  after  such  restoration  they  shall  be  subject  to  the  general  laws  goyeming 
the  disposition  of  the  public  lands  of  the  United  States. 

It  is  evident  that  the  land  so  entered  by  the  above  named  Indian  was 
not  subject  to  settlement  under  ^^the  general  laws  governing  the  dispo- 
sition of  the  public  lands,"  and  therefore  not  subject  to  contest  by  any- 
one claiming  to  be  a  settler  under  said  ^^  general  laws." 

Nathan  J.  Tracy,  however,  contested  said  entry  on  the  ground  of 
abandonment  and  on  May  20, 1875,  the  local  of&cers  advertised  that  a 
hearing  would  be  held  betbre  them  on  July  28, 1876,  with  a  view  to  the 
cancellation  of  said  entry.  The  hearing  was  had  and  two  witnesses 
were  produced  and  sworn  on  behalf  of  the  contestant,  going  to  show 
such  abandonment.  No  evidence  appears  to  have  been  produced  on 
behalf  of  the  Indian,  and  the  entry  was  canceled  for  abandonment  on 
December  24, 1875. 

On  July  8, 1876,  Liberty  J.  Ingalls  made  homestead  entry  (No.  7434) 
for  said  land,  which  was  canceled  on  relinquishment  BecemDer  1^  1876. 
On  January  2, 1877,  David  J.  Cook  made  homestead  entry  (No.  7951) 
for  said  tract,  and  oh  April  5, 1878,  commuted  the  entry  to  cash  by 
military  bounty  land  warrant  No.  1378,  register  and  receiver  No.  600, 
and  transferred  the  land  the  next  day  (April  6, 1878)  by  warranty  deed 
to  Mary  A.  Schluttenhofer,  the  present  party  contesting  said  Indian 
entry. 

By  the  act  of  March  3, 1876,  (18  Stat.,  616)  the  act  of  June  10, 1872, 
was  amended  so  as  to  authorize*  the  Secretary  of  the  Interior — 

to  cause  patents  to  issne  to  tliree  hnndred  and  twenty  members  of  the  Ottawa  and 
Chippewa  Indians  of  Michigan,  for  the  selections  fonnd  to  have  been  made  by  theoni 


550  DECISIONS  RELATING  TO  THE  PUBLIC   LANDS. 

but  which  were  not;  prior  to  the  passage  of  said  act  regalarly  reported  and  recog- 
nized by  the  Secretary  of  the  Interior,  and  Commissioner  of  Indian  Affairs  and  the 
remainder  of  said  lands  not  disposed  of,  and  not  valnable  mainly  for  pine  timber 
shall  be  subject  to  entry  under  the  homestead  laws  for  one  year  firom  the  passage  at 
this  act. 

The  name  of  Mary  Aish-ka-bwaw  does  not  appear  in  this  list  of  three 
hundred  and  twenty  Indians,  but  her  entry  seems  to  come  within  the 
spirit  and  letter  of  said  act,  as  the  land  covered  by  her  entry  was 
thereby  "disposed  of,''  and  therefore  not  "  subject  to  entry  under  the 
homestead  laws",  as  therein  provided.  The  act  of  May  23,  1876,  (19 
Stat.,  55}  again  amended  the  act  of  June  10, 1872,  by  providing  that 
"the  remainder  of  said  lands  not  disposed  of,  and  not  valuable  mainly 
for  pine  timber,  shall  be  subject  to  entry  under  the  homestead  laws." 

It  thus  appears  that  it  was  the  policy  of  Congress  to  protect  the 
lands  "disposed  of"  from  the  application  of  the  homestead  laws. 

On  March  14, 1877,  this  Department  directed  a  suspension  of  action 
upon  certain  contested  Indian  homestead  entries  in  Ionia  and  Traverse 
Oity  districts  in  Michigan  upon  complaint  and  representation  that  ad- 
vantage was  being  taken  of  the  ignorance  of  the  Indians  as  to  the 
requirements  of  the  land  laws.    (4  L.  D.,  143). 

Subsequently  special  agent  E.  J.  Brooks,  investigated  the  present 
and  other  contested  Indian  entries,  and  by  reason  of  his  report  of  De- 
cember 27,  1877,  a  bill  was  introduced  April  21,  1879,  in  Congress 
to  confirm  said  entries.  It  did  not  however,  become  a  law  and  on 
September  7, 1885,  this  Department  recalled  the  former  suspension  and 
directed  "  a  fair  examination  of  the  pending  cases  upon  the  merits  of 
each  as  it  shall  be  reached."    (4  L.  D.,  144). 

Under  these  instructions  the  entry  of  this  Indian  was  reinstated  and 
by  your  letter  of  October  10, 1887,  you  directed  that  she  be  advised 
that  she  would  be  allowed  to  submit  final  proof  in  support  thereof. 
Her  final  proof  was  submitted  June  15, 1888,  and  transmitted  to  you. 
By  your  letter  of  February  10, 1891,  you  held  "she  had  complied  with 
the  homestead  law  as  to  residence  and  cultivation,  from  the  date  of  her 
entry  until  its  cancellation,  a  period  of  three  years,  one  month  and 
twenty-four  days,"  and  you  directed  that  she  should  be  advised  "that 
when  she  can  show  farther  residence  and  cultivation  of  the  land  in 
question  for  such  a  period  of  time  as  will,  with  the  time  already  shown, 
make  a  period  of  five  years  as  is  required  by  law,  she  may  submit  sup- 
plemental proof  of  such  residence  and  cultivation"  and  held  the  entry 
of  said  Cook  for  cancellation. 

An  appeal  has  been  taken  to  this  Department. 

By  the  treaty  of  1855,  it  was  made  the  duty  of  the  Indian  agent  to 
make  lists  of  "  the  names  of  all  persons  entitled  to  land  under  it«  pro- 
visions. By  some  oversight  or  neglect  the  name  of  Mary-Aish-ka- 
bwaw  with  others,  was  omitted  from  the  list,  and  she  was  prevented 
from  making  a  selection  of  land  under  the  treaty.  If  she  had  been  listed 
and  had  made  a  selection  of  land  thereafter  the  United  States  would 
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have  held  the  same  ^^Id  trust"  for  her,  and  a  certificate  would  have 
been  issued  "  guaranteeing  and  securing  "  to  her  the  ^^  possession  and 
an  ultimate  title  to  the  land." 

This  shows  that  the  United  States  was  to  act  the  part  of  a  trustee  for 
these  wards  of  the  nation  in  respect  to  their  lauds,  and  this  relation 
should  be  sustained  to  those  who  were  not  included  in  the  lists  that 
were  provided  for  by  the  treaty  as  well  as  to  those  who  were  included 
in  such  lists.  It  was  no  fault  of  this  Indian  that  she  was  not  allowed 
a  selection  originally. 

The  act  of  1872,  should  be  construed  Uberally,  as  a  remedial  statute 
to  secure  the  rights  of  those  Indians  whose  rights  were  overlooked  or 
neglected  by  the  omission  of  their  names  firom  said  list.  There  is  evi- 
dence in  the  record  going  to  show  that  this  Indian  was  driven  £rom  her 
claim  and  her  house  torn  down,  that  she  could  not  speak  English,  and 
was  ignorant  of  her  rights,  and  knew  not  how  to  protect  them  and  was 
poor  and  friendless. 

The  homestead  law  when  applied  to  an  Indian  should  be  construed 
with  reference  to  their  known  state  and  condition  in  life,  and  not  with 
the  strictness  applied  to  the  civilized  white  settler,  (Indian  Homesteads 
4  L.  £>.  144).  The  transferee  in  this  case  bought  a  doubtful  claim  at 
best  and  took  the  risk  of  its  being  a<^udged  to  this  member  of  her  own 
sex,  who,  though  uncivilized,  is  not  hereto  be  allowed  to  be  dispossessed 
of  any  of  her  rights. 

Your  judgment  is  aftoued. 


bbsebt  iia27i>  appi^icatiok- amount  of  acrbagb. 

Ellen  B.  Yan  Kleeck. 

A  desert  land  application  for  six  handled  and  forty  aores,  made  in  good  feAth,  and 
accepted  prior  to  the  issuance  of  the  ciroolar  of  Angoiit  9, 1890,  under  the  arid 
land  act,  though  irregular  in  the  matter  of  the  accompanying  payment  and  not 
acted  upon  for  that  reason,  is  within  the  protecting  provisions  of  the  act  of  Au- 
gust 30;  1890|  and  not  subject  to  the  limitation  of  acreage  imposed  by  said  act. 

Mrst  Assistant  Secretary  Chandler  to  the .  Commissioner  of  the  General 

Lwnd  Office,  May  19y  1693. 

On  July  18,  1890,  Charles  B.  Eddy,  of  Eddy,  New  Mexico,  as  the 
agent  of  Mrs.  Ellen  B.  Van  EZleek  of  Denver,  Colorado,  forwarded  to 
the  receiver  of  the  local  land  office  at  BosweU,  ISew  Mexico,  the  desert 
land  application  of  Mrs.  Yan  Kleeck  £3r  the  E.  i  of  section  2,  and  the 
W.  }  of  section  1,  T.  25,  S.  B.  28  east,  also  her  check  for  $160  drawn  on 
the  "  First  National  Bank  of  Denver,  TJ.  8.  Depository,"  made  payable 
to  her  own  order,  and  certified  across  the  ts^oe  of  said  check  ^^  Good 
when  properly  endorsed. 

Thos.  Keblbt,  Teller.^ 
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Said  check  was  afterwardB  endorsed  <<  Pay  to  the  order  of  Frank  Lea. 
net,  Beceiver,  U.  S.  Land  Office.  Ellen  B.  Yan  Eleeck,"  and  was  so 
certified  and  endorsed  when  forwarded  to  the  receiver. 

The  application  is  endorsed  as  <^  Filed  Aug.  1, 1890,"  by  the  register 
and  stated  the  post-office  address  of  Mrs.  Van  EQeeck.  Said  check  was 
deposited  in  the  bank  of  Boswell  to  the  credit  of  said  Frank  Lesnet, 
receiver,  on  Angust  2, 1890,  and  appears,  by  the  endorsement  thereon, 
to  have  been  actually  paid  by  the  bank  upon  which  it  was  drawn  on 
August  9, 1890.  On  August  25, 1890,  the  said  receiver  was  paid  $160 
in  satisfiBM^tion  of  said  check  by  the  cashier  of  said  bank  of  Boswell. 

On  August  16, 1890,  the  local  officers  were  notified  by  the  circular  of 
August  9, 1890,  (11  L.  D.,  220)  of  the  withdrawal  of  all  arid  lands  from 
settlement.  On  September  13, 1890,  the  local  officers  were  notified  by 
circular  of  September  5, 1890,  (11  L.  D.,  296)  that  said  lands  were  re- 
opened to  settlement  to  the  extent  of  three  hundred  and  twenty  acres 
for  each  entry,  under  the  act  of  August  30, 1890  (26  Stat,  391). 

On  October  27, 1890,  the  said  receiver  addressed  a  letter  to  Mrs.  Yan 
Eleeck  enclosed  in  a  letter  to  said  Eddy  in  which  he  says. 

Toot  deeert  application  for  (the  said  land)  was  received  at  this  ofELce  Angost  19, 
(1)  1890,  with  yonr  check  on  Denver  bank  for  the  amount  required,  but  the  check 
being  on  a  foreign  bank,  the  filing  could  not  be  received  and  put  to  record  until  the 
bank  here  had  certified  to  the  validity  of  the  check.  During  that  time  a  circular  of 
the  General  Land  Office  reduced  all  filings  to  the  amount  of  three  hundred  and 
twenty  acres,  and  your  ent^  wiU  therefore  have  to  be  cut  down  to  that  amount. 
The  office  holds  your  filing  for  you  to  select  such  part  of  It  as  you  may  want,  and 
$80  wiU  be  refunded  to  you  as  soon  as  this  office  is  notified  of  your  exact  address,  or 
the  whole  amount  wiU  be  refunded  you,  if  you  so  desire. 

This  letter  does  not  appear  to  have  been  sent  to  her  by  said  Eddy. 

Mrs.  Van  Kleeck  makes  afiSdavit  that  not  hearing  anything  from  her 
apphcation,  she,  on  December  17, 1890,  wrote  a  letter  to  said  receiver, 
jnqniring  whether  her  application  and  check  had  been  received,  and  in 
reply  received  a  letter  dated  December  23, 1890,  enclosing  a  draft  for 
$160  in  payment  of  the  money  received  on  said  certified  check,  and  in- 
forming her  that  the  local  office  could  ^^  not  issue  receipt  or  put  filings 
on  record  until  the  payment  therefor  is  made  in  lawful  money  of  the 
United  States.'^ 

On  February  12, 1891,  $160  "  in  lawfhl  money  of  the  United  States  » 
was  tendered  to  the  receiver  on  behalf  of  the  applicant  and  request 
made  for  the  issuance  of  a  receipt  upon  said  application,  but  said  a.^- 
plication  was  formally  rejected. 

An  appeal  was  taken,  and  by  your  letter  of  April  23, 1891,  to  the 
local  officers,  you  affirmed  their  decision,  holding  that, 

When  the  application  was  presented  without  the  actual  money  neoeHary  to  mak« 
the  payment  and  to  make  the  application  valid,  you  should  have  rcjeoted  it.  Yoa 
should  not  hold  applications  in  abeyance  under  such  circumstances. 

An  appeal  now  brings  the  case  to  this  Department. 
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The  said  act  of  Aagast  30, 1890,  provides  that  so  much  of  the  act  of 
October  2, 1888, 

as  provides  for  the  withdrawal  of  the  pabllo  lands  from  entry,  occupation,  and  set- 
tlement, is  hereby  repealed,  and  all  entries  made,  or  claims  initiated  in  good  faith 
and  TaUd  bnt  for  said  act,  shall  be  recognized  and  may  be  perfected  in  the  same 
manner  as  if  said  law  had  not  been  enacted. 

The  question  arises  whether  under  this  provision  there  was  a  ^^  claim 
initiated  "  to  the  land  in  dispute  on  behalf  of  the  applicant  in  good 
faith,  before  August  30, 1890,  the  date  of  the  passage  of  said  act  which 
would  have  been  "  valid  but  for  said  act"  of  October  2, 1888, 

The  act  of  March  3, 1877,  (19  Stat.,  377),  provides 

that  it  shall  be  lawfhl  for  any  citizen  of  the  United  States,  ....  npon  the  pay- 
ment of  twenty-five  cents  per  acre,  to  file  a  declaration  nnder  oath,  with  the  register 
and  receiver  ofthe  land  district,  ....  that  he  intends  to  reclaim  a  tract  of  desert 
land,  not  exceeding  one  section,  by  conducting  water  upon  the  same  within  the 
period  of  three  years  thereafter. 

•  The  applicant  in  this  case  forwarded  by  mail  to  the  local  of&ce  such 
a  declaration  accompanied  with  said  certified  check  in  payment. 

The  application  bears  the  indorsement,  ^^  Filed  Aug.  1st,  1890.  W. 
B.  Gobean,  Eegister,"  and  the  check  is  indorsed  '^  For  deposit  in  the 
Bank  of  Eoswell,  N.  M.  to  the  credit  of  Frank  Lesnet,  Bec'r,"  and  it 
was  dei)osited  in  said  bank  to  the  credit  of  said  receiver,  as  directed, 
and  was  paid  August  9, 1890  by  the  bank  upon  which  it  was  drawn. 
These  &^t8  show  that  the  local  ofOicers  actually  received  the  check  as 
payment,  otherwise  they  had  no  right  to  allow  the  declaration  to  be 
filed.  The  payment  is  to  precede  the  filing  by  the  terms  of  the  act  of 
March  3, 1877,  above  cited. 

It  is  evident  that  the  local  officers  waived  the  irregularity  in  the 
mode  of  payment.  They  did  not  insist  upon  lawful  money  in  payment 
at  that  time.  The  proper  course  for  them  to  have  pursued  was  to  have 
rejectedthe  application  and  to  have  notified  the  applicant,  in  which  event 
she  would  have  been  able  to  have  made  payment  in  lawfiil  money  be- 
fore Aiigust  16, 1890,  when  the  circular  was  received  withdrawing  arid 
lands  from  settlement,  and  thus  could  have  perfected  her  entry.  The 
local  officers  did  not  take  this  course,  however.  They  accepted  the 
check  and  filed  the  declaration,  and  the  question  now  is  not  whether 
the  local  officers  complied  with  the  strict  letter  of  the  law,  for  they  did 
not,  but  whether  Mrs.  Van  E^leeck 

''initiated  a  claim  in  good  faith  and  valid  bnt  for  said  act''  before  Angnst  30, 1890. 
The  local  officers  mled  in  effect  that  she  did  initiate  a  claim  in  good  faith  when  the 
question  was  before  them  for  decision  on  Angost  1, 1890.  Was  it  a  claim ''  valid  but 
for  said  act." 

The  circular  of  August  9, 1890  (11  L.  D.,  220-222)  instructed  the  local 
officers  as  follows: 

You  will,  therefore,  permit  no  entry  or  filing  of  any  lands  lying  within  the  arid 
regions  that  may  be  included  in  your  land  district,  on  any  condition  wh  atever,  but 
will  promptly  reject  any  application  that  may  be  made  for  such  an  entry  or  filing, 
with  the  usual  right  of  appeal. 
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The  application  in  question  had  been  made  and  accepted  August  1, 
1890,  or  before  this  circular  was  issued,  and  therefore  did  not  come 
within  its  inhibition  which  was  prospective  in  its  operation.  It  was  an 
application  not  to  be  made,  but  which  had  been  made.  This  circular^ 
therefore,  did  not  affect  it. 

On  September  13, 1890,  the  local  officers  received  the  circular  of  Sep^ 
tember  5, 1890,  (11  L.  D.,  296)  which  embraced  the  enactment  of  August 
30,  1890,  and  they  were  notified  that  the  circular  of  August  9, 1890, 
was  rescinded.  Certainly  upon  the  receipt  of  this  circular  the  local 
officers  could  properly  have  "recognized"  and  "perfected"  said  claim 
"  in  the  same  manner  as  if  said  law  (of  October  2, 1888)  had  not  been 
enacted." 

I  am  of  the  opinion  that  the  application  as  received,  for  six  hundred 
and  forty  acres,  should  be  passed  to  entry,  upon  the  receipt  of  the 
money  therefor  which  has  been  tendered.    Your  judgment  is  reversed* 


BAILBOAD  LANDS— ACT  OF  MABCH  8,  1887-IlESIBBNCB. 

Fletgheb  et  al.  V.  Bbeeeton. 

The  Tight  of  a  settler  to  perfect  title  under  the  proviso  to  section  5,  act  of  March  8» 
1887,  defeats  the  claim  of  a  purchaser  &om  the  railroad  company  under  the  body 
of  said  section. 

Prior  to  the  allowance  of  a  homestead  entry  the  applicant  is  not  required  to  main- 
tain residence  on  the  land  covered  by  his  application. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  May  19 j 

1892. 

On  June  15, 1885,  Stephen  W.  Brereton  applied  to  make  homestead 
entry  of  NW  J,  section  15,  T.  2  S.,  E.  67  W.,  at  Denver,  Colorado. 

The  local  officers  rejected  this  application  because  said  land  is  in  an 
odd-numbered  section,  and  within  the  primary  limits  of  the  grant  to 
the  Union  Pacific  Eailway  Company  by  the  act  of  July  1,  1862  (12 
Stat.,  489),  as  enlarged  by  the  act  of  July  2,  1864  (13  Stat,  356). 

An  appeal  was  taken  by  Brereton  July  8, 1885,  and  by  your  letter  of 
May  3, 1887,  you  held  that  said  land  was  excepted  from  the  grant  to 
said  company,  and  on  appeal  therefrom  this  Department,  by  decision 
of  November  1, 1888  (unreported),  affirmed  your  judgment. 

On  i^ovember  26,  1888,  your  office  returned  Brereton's  homestead 
application  to  the  local  office,  with  instructions  to  allow  his  entry. 

On  December  19,  1888,  Brereton  made  homestead  entry  (No.  1352) 
for  said  tract,  and  on  July  13, 1889,  he  gave  notice  of  his  intention  to 
make  commutation  final  proof  on  September  2, 1889,  to  establish  his 
claim  to  said  land. 

On  May  11, 1889,  Donald  Fletcher  and  Albert  F.  Welch  filed  in  the 
local  office  a  notice  of  their  intention  to  establish  their  right  to  said 
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laud  by  virtue  of  the  fifth  section  of  the  act  of  March  3, 1887  (24  Stat., 
556),  aud  under  instructions  of  February  13, 1889,  of  the  General  Land 
Office,  under  said  act.    (8  L.  D.,  348) 

On  September  1, 1889,  said  Fletcher  and  Welch  filed  a  motion  that 
they  be  allowed  to  submit  testimony  that  they  were  bona  fide  purchas- 
ers of  said  land  and  had  a  prior  right  thereto,  and  also  a  protest  against 
the  allowance  of  the  final  proof  of  said  Brereton. 

On  SeT>tember  2, 1889,  Brereton  submitted  his  final  proof  and  the 
hearing  was  adjourned  to  September  6, 1889,  when  he  and  his  witnesses 
were  cross-examined  by  the  protestants,  who  also  put  in  documentary 
evidence  in  support  of  their  rights  as  above  alleged. 

On  October  31, 1889,  the  local  officers  gave  their  opinion  that  said 
protest  should  be  sustained  and  that  Brereton's  entry  should  be  can* 
celed.  An  appeal  was  taken,  and  by  your  letter  of  October  7, 1890, 
you  reversed  said  decision.    An  appeal  now  brings  the  case  before  me. 

Both  parties  claim  the  land  under  the  fifth  section  of  the  act  of  March 
3, 1887,  which  is  as  follows : 

That  where  any  said  company  shaU  have  sold  to  citizens  of  the  United  States,  or 
to  x>erBons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  nse  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminons  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shaU  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shaU 
issue  therefore  to  said  (ona  ^(2«  purchaser,  his  heirs  or  assigns:  Provided,  That  aU 
lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of  such 
sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emption  or 
iiomestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have  not 
since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  entries  and 
receive  patents  therefor:  Pravided further,  That  this  section  shall  not  apply  to  lands 
settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and  eighty- 
two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the  United 
States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shaU  be  entitled 
to  prove  up  and  enter  as  in  other  like  cases. 

The  protestants  claim  the  right  to  purchase  said  tract  from  the 
United  States  under  the  body  of  said  section,  as  purchasers  from  said 
company  through  intermediate  conveyances,  while  Brereton  claims  to 
be  entitled  to  prove  up  and  enter  said  land  under  the  settlement  laws 
of  the  United  States,  under  the  second  proviso  to  said  section. 

If  Brereton's  contention  is  sustained,  and  he  is  found  to  have  initiated 
a  right  to  the  land  which  is  recognized  and  protected  by  the  terms  of 
said  second  proviso,  then  the  body  of  the  section  has  no  application  to 
the  case,  as  expressly  provided,  and  the  title  to  the  tract  derived  by  the 
protestants  from  said  railway  company  is  unaffected  by  the  act  and 
therefore  invalid,  because  the  company  had  no  title  to  convey,  as  al- 
ready decided.  Has  then  Brereton  a  right  to  the  land  which  is  pro- 
tected by  said  proviso  f    If  he  has,  it  ends  the  contest. 
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In  the  case  of  the  Ohicago,  St  Paul,  Minneapolis  and  Omaha  By. 
Go.  (11  L.  D.,  607,  611),  this  proviso  was  constmed  as  follows: 

Said  proviso  applies  only  to  the  case  of  lands,  which  at  the  date  of  the  passage  of 
the  act  had  been  'settled  upon  *  sabsequent  to  December  1, 1882,  by  parties  claiming 
in  good  faith  a  right  to  enter  the  same  nnder  the  settlement  laws,  in  ignorance  of 
the  rights  or  equities  of  others  in  the  premises. 

Brereton  tendered  his  application  to  make  homestead  entry  on  Jane 
15, 1885,  and  testified  at  the  hearing  that  he  made  a  personal  settle- 
ment on  the  land  June  5, 1885,  by  hauling  lumber  and  brick  nx)on  the 
land  and  laying  a  foundation  for  a  house  thereon,  with  the  intention  of 
making  it  his  home.  These  acts  were  sufficient  to  give  notice  to  the 
world  that  he  had  <^  settled  upon  ^  the  land,  with  the  intention  of 
making  it  his  home  under  the  settlement  laws  of  the  United  States. 
Franklin  v.  Murch  (10  L.  D.,  682) ;  Bowman  v.  Davis  (12  L.  D.,  415). 

The  laying  of  a  foundation  for  a  house  was  a  very  appropriate  and 
significant  mode  of  giving  notice  that  he  intended  to  make  his  home 
there.  He  afterwards  followed  up  this  initiatory  step  by  making  im- 
provements, which  at  the  date  of  the  hearing  he  estimated  to  be  of  the 
value  of  $2,200.  In  1885  he  used  the  land  for  grazing  purposes.  In 
1886  he  enclosed  it  with  a  fence.  In  March  1887  he  built  a  stable  for 
his  cattle.  In  1888  he  built  a  house  twenty-eight  by  forty-seven  feet, 
and  moved  into  it  on  November  19, 1888,  and  moved  his  household  for- 
niture  and  family  there  December  26, 1888,  and  they  have  lived  there 
continuously  ever  since.  He  fiirther  testified  that  he  did  not  know  that 
any  one,  other  than  said  railway  company,  claimed  the  ownership  of 
this  land  till  July  1889.  He  had  at  the  date  of  hearing  a  bam,  a  well, 
a  hundred  acres  in  crop,  with  irrigating  ditches,  and  had  been  in  con- 
tinuous possession  of  the  land  from  June  1885. 

The  protestants  purchased  the  land  November  3, 1887,  but  did  not 
put  their  deed  upon  record  till  July  18, 1888.  Prior  to  the  date  of  their 
purchase  you  had  decided  that  this  land  was  excepted  from  the  grant 
to  said  railway  company,  and  that  Brereton  should  be  allowed  to  enter 
it.  He  had  tendered  his  application  for  it,  had  fenced  it,  and  pat  a 
foundation  of  his  house  upon  it;  all  of  which  was  notice  to  them  of  his 
claim,  and  his  case  was  then  pending  before  this  Department  for  adju- 
dication. They  bought  the  land  subject  to  litigation,  and  took  the  risk 
of  an  adverse  decision.  The  equities  are  strongly  on  the  side  of  the  en- 
tryman. 

Prior  to  the  passage  of  the  act  of  March  3, 1887,  neither  said  railway 
company,  nor  their  assigns,  had  any  title  to  this  land,  as  it  was  excepted 
from  said  grant.  As  Brereton  initiated  his  claim  to  the  land  in  Jane 
1885,  prior  to  the  passage  of  the  said  act,  he  was  only  obliged  to  follow 
up  his  initiatory  step  by  compliance  with  the  homestead  law  in  order  to 
be  entitled  to  prove  up  and  enter  said  land.  It  is  contended  that  he  did 
not  comply  with  the  law  because  he  failed  to  reside  upon  the  land  while 
his  case  was  pending  for  decision,  but  it  is  well  settled  that  he  was  not 
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bound  to  reside  there  after  the  local  ofiScers  had  rejected  his  application^ 
until  the  question  whether  it  would  be  allowed  or  not  should  be  iinally 
determined.  Goodale  v.  Olney  (12  L.  D.,  324)  ]  Bice  v.  Lenzshek  (13  L. 
D.,  154). 

In  a  contested  case  like  this  the  law  does  not  require  the  entryman^ 
after  his  application  has  been  rejected,  to  spend  his  money  and  labor 
for  naught,  as  would  be  the  result  if  his  application  should  be  finally 
rejected  and  he  had  resided  upon  and  improved  the  land.  Brereton 
did  more  than  enough  to  show  that  he  claimed  the  land. 

Said  proviso  specially  provides  that  parties  claiming  to  enter  lands 
under  the  settlement  laws  <^  shall  be  entitled  to  prove  up  and  enter  as 
in  other  like  cases."  Brereton  has  shown  his  good  faith  by  his  continu- 
ous claim  to  the  land  in  face  of  a  long  litigation,  by  his  tenacious  de- 
fense of  his  rights,  his  continued  possession,  and  his  valuable  improve- 
ments. In  my  opinion  he  has  sufficienly  complied  with  the  law  to 
bring  his  case  within  the  terms  of  said  proviso,  and  his  flnal  proof 
should  be  accepted,  and  his  entry  passed  to  patent. 

Your  judgment  is  affirmed. 


Thbogemobton  v.  Wobmouth. 

Motion  for  the  review  of  departmental  decision  of  October  2^  1891| 
13  L.  D.,  448)  denied  by  Secretary  Koble,  May  20, 1892. 


PBTVATX  diAIM— KB-SU  H VJBY^-PATJENT. 
BANOHO  AUSATBfUS. 

The  Department  has  no  anthority  to  order  the  re-aorrey  of  a  patented  priTate  elalm 
while  the  patent  therefor  is  ontetanding. 

Secretary  Ifohle  to  the  Commissioner  of  the  Oeneral  Land  Offlce^  May 

20 J 1892. 

The  appeal  of  M.  Malarine  from  your  decision  of  February  26, 1890, 
in  the  matter  of  the  resurvey  of  the  Bancho  Ausaymus  Y  Ban  FeUpe 
situated  in  Oalifomia^  brings  the  case  before  this  Department  fbr  oon- 
sideration. 

Said  rancho  was  originally  granted  by  the  Mexican  authorities  in 
1836;  confirmed  by  the  board  of  land  commissioners  for  Oalifornia, 
July  5, 1853,  and  by  the  United  States  district  court,  October  10, 1855, 
which  action  became  final  in  the  absence  of  an  appeal;  was  surveyed 
by  Deputy  Washington  in  April,  1858,  and  patented  September  18, 1858. 

A  few  months  afber  the  survey  of  the  rancho  the  same  deputy  run 
the  south  boundary  of  township  10  S.,  B.  6  £.,  which  practically  closed 


558  DECISIONS   RELATING  TO   THE   PUBLIC  LANDS. 

the  public  survey  on  the  grant  lines  where  the  same  coincided;  the 
northeast  corner  thereof  marked  F.  P.  !No.  3,  on  the  grant  plat  being  a 
common  corner.  In  1877  Deputy  Benson  surveyed  a  portion  of  the 
boundary  of  said  township  and  re-established  the  corner  F.  P.  Ko.  3  in 
accordance  with  the  calls  of  Washington's  two  surveys.  In  1879  Deputy 
Herrman  surveyed  township  11  8.  R.  6  E.,  which  survey  was  approved. 
This  survey  indicated  that  those  formerly  made  located  the  eastern 
line  of  the  grant  too  far  to  the  west. 

When  and  how  the  grant  claimant  first  asserted  a  right  to  the  strip 
of  about  three  hundred  acres  thus  found  to  be  east  of  the  eastern  line 
of  the  grant,  as  surveyed  by  Washington,  and  asserted  to  belong  to  it 
by  Herrman,  does  not  clearly  appear.  But  it  seems  that  a  protest 
against  such  right  was  made  by  parties  claiming  as  settlers.  Upon  an 
investigation  made  by  your  office  into  the  matter,  the  surveyor  general 
of  California  was  advised,  on  January  25, 1884,  that  F.  P.  No.  3,  or  the 
northeast  corner  of  the  grant,  is  properly  located  by  the  surveys  of 
Washington  and  Benson;  that  F.  P.  No.  2,  or  the  southeast  comer  of 
the  grant  as  located  by  Washington,  is  approximatdy  correct,  though 
not  exact;  that  the  bearing  of  the  south  boundary  is  incorrect  and 
should  be  further  north;  and,  it  was  said,  that  said  comers  should  be 
re>established  in  strict  accordance  with  Washington's  original  surveys. 
Subsequently  the  surveyor  general  was  directed  to  carry  out  the  ex- 
pressed views  of  your  office  and  to  cause  the  lines  of  the  puldic  surveys 
to  be  closed  upon  the  grant  boundaries,  if  found  expedient.  Accord- 
ingly a  contract  was  made  with  F.  P.  McGray  to  mark  and  establish  all 
lines  necessary  for  a  resurvey  of  the  east  boundary  of  the  rancho  and 
the  closing  of  the  public  surveys  thereon. 

Upon  the  survey  and  report  of  McCray,  it  was  found  that  the  north- 
east comer  of  the  grant  as  surveyed  by  Washington,  and  the  same  comer 
as  established  by  him  in  his  township  survey  were  not  identical,  and 
therefore  that  the  public  surveys  could  not  be  closed  upon  the  grant 
ines  in  accordance  with  instructions.  Thereui)on  on  February  21, 
1888,  your  office  in  a  letter  to  the  surveyor  general  held  that  the  rancho 
survey  made  by  Washington,  having  been  approved  and  carried  into 
patent  ^^  has  precedence  under  thelaw,"  and  that  the  large  preponderence 
of  evidence  indicated  that  the  northeast  oomer,  of  F.  P.  No.  3,  is  cor- 
rectly located  on  said  survey,  and  should  be  so  accepted.  Instructions 
were  given  to  run  the  line  of  the  east  boundary  from  said  point  south 
5, 57  west,  to  the  southeast  comer,  or  F.  P.  No.  2,  to  the  intersection 
of  the  south  boundary  of  the  Bancho;  in  regard  to  the  correct  running 
of  which  line  instructions  are  given,  which  need  not  be  here  recited. 

With  the  report  of  McGray  was  transmitted  a  suggestion  that  a  new 
line  be  adopted  as  the  eastern  boundary  of  the  grant,  which  would  di- 
vide nearly  equally  the  strip  in  controversy.  This  compromise,  it  was 
stated,  would  be  satisfactory  to  all  parties  interested;  that  is,  settlers 
and  grant  owners.    Your  office  authorized  the  surveyor  general  '^  to  en- 
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ter  into  negotiations  with  tbe  parties  in  interest"  as  suggested  and  as 
he  nught  deem  that  ^'the  best  interests  of  the  government  call  for  un- 
der the  circumstances,'^  and  to  report  the  results  to  your  office. 

On  May  7^  1889^  the  surveyor  general  reported  that  he  had  thought 
it  best  to  have  a  meeting  of  all  parties  in  interest,  when  the  matter 
might  be  fireely  discussed;  and  he  notified  said  parties  to  attend  at  his 
office  on  February  15, 1889.  On  the  day  of  meeting  only  Mr.  Malarine 
and  his  attorney  appeared,  it  being  stated  by  the  former  that  the  other 
parties  had  agreed  to  withdraw  all  opposition  to  the  line  as  surveyed 
by  Herrman.  An  agreement  to  this  effect  was  filed  and  also  a  state- 
ment from  Malarine  asserting  his  claim  to  the  whole  strip,  as  located 
by  the  survey  of  township  11,  made  by  Herrman;  but  agreeing  to  waive 
said  claim  and  accept  a  line  parallel  to  the  Herrman  line,  dividing  the 
contested  strip  in  half. 

Fpon  receipt  of  said  letter  and  papers  your  office,  on  February  26, 
1890,  stated  that  it  had  found  no  reason  to  justify  a  change  in  the  con- 
elusions  reached  as  to  the  correctness  of  the  east  line  of  the  grant  as 
fixed  by  Washington,  and  that  no  authority  was  known  by  which  to 
change  the  lines  of  said  survey  ^^  uiM>n  which  patent  was  issued  under 
the  act  of  Congress." 

A  motion  for  review  of  said  decision  was  filed  in  behalf  of  Malarine, 
which  was  denied  by  your  office  on  December  16, 1890,  whereupon  the 
appeal  was  taken  which  is  now  being  considered. 

The  specifications  of  error  are  seven  in  number. 

The  first  alleges  error  in  holding  that  the  eastern  boundary  of  the 
grant  was  properly  located  by  the  patent  survey  instead  of  accepting 
of  line  of  Herman  as  the  true  one: 

Second.  Error  in  rejecting  the  compromise  line  assented  to  by  both 
parties,  under  the  sanction  of  the  authority  conferred  on  the  surveyor 
general: 

Third.  That  after  having  encouraged  the  parties  to  believe  that  a 
compromise  line  would  be  accepted  it  was  uivjust  and  inequitable  to  re- 
ject the  same. 

Fourth :  Because  the  effect  is  to  withhold  from  the  grant  claimant  the 
area  called  for  in  his  patent. 

Fifth.  Because  the  east  line  of  the  grant  as  patented  was  accepted 
prior  to  the  objections  filed  by  the  settlers,  which  objections  have  not 
been  withdrawn. 

The  answer  to  the  first  specification  of  error  is  that  the  lands  within 
the  grant  as  surveyed  by  Washington,  having,  been  patented  by  the 
United  States,  this  Department  no  longer  has  jurisdiction  over  the 
same,  and  consequently  has  no  authority  so  long  as  said  patent  is  out- 
standing, to  change  the  survey  on  which  the  same  is  based. 

The  second  and  third  specifications  relate  to  the  rejection  of  the  com* 
promise  after  the  same  was  authorized.  It  is  sufficient  answer  to  say 
that  the  record  does  not  show  that  your  office  authorized  any  compro- 
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miae;  but  shows  that  it  merely  empowered  the  surveyor  general  to 
^^  eater  into  negotiations  "  as  suggested,  and  to  report  the  result  to  yom 
office;  and  that  upon  the  receipt  of  the  report  of  the  proposed  compro 
mise  it  was  promptly  r^ected. 

To  the  fourth  specification  of  error  the  answer  is  complete  when  it 
is  said  that  your  decision  does  not,  and  cannot,  withhold  from  the  grant 
owner  any  lands  called  for  by  his  patent,  for  the  all  sufficient  reason, 
before  stated,  that  title  to  the  same  has  passed  out  of  the  United  States 
and  this  Department  has  no  jurisdiction  or  control  over  the  same. 

The  fifth  specification  is  not  very  clearly  expressed.  It  seems  to 
charge  error  on  the  part  of  your  office  in  not  dismissing  the  objections 
filed  by  the  settlers  to  the  east  boundary  of  the  grant,  as  theretofore 
accepted  by  your  office  and  patented.  From  the  record  before  me  I 
fail  to  learn  that  such  objections  have  been  filed.  As  I  understand  the 
case,  the  protest  or  objections  of  the  settlers  were  in  opposition  to  the 
attempted  establishment  of  the  new  or  Herrman  line  as  the  eastern 
boundary  of  the  grant,  instead  of  the  patented  line.  Against  this 
attempt  the  settlers  on  what  were  supposed  to  be  public  lands,  did 
protest,  as  they  had  a  right  to  do,  and  their  protest  was  properly  re- 
ceived. No  reason  is  now  seen  why  said  protest  should  not  remain  on 
your  records.  If,  however,  the  protest  is  against  the  east  line  of  the 
grant  as  patented,  it  would  be  utterly  fatile,  as  the  Department  cannot 
under  present  circumstances,  for  the  reasons  before  stated,  interfere 
with  or  change  those  lines,  and  the  protest  cannot  prejudice  the  rights 
of  the  grant  claimants,  if  retained  by  you. 

On  a  fiill  consideration  of  the  matters  presented  by  the  record,  I  find 
no  reason  which  will  justify  the  reversal  of  your  judgment*  The  same 
is  hereby  affirmed. 


ENTREES  OF  PUBUC  liAND  FOB  PARK  AND  GBMETSBT  PT7BPOSE8. 

OntOULAS. 

DEPABTMENT  of  THE  INTEBIOB, 

GENEBAii  Land  Office, 
Wasbingtony  D.  C,  Ma/y  23^  189Z 

Registers  and  Receivers^  United  States  Land  Offices. 

Gentlemen  :  The  act  of  Congress  entitled  ^^  An  act  to  authorize  entry 
of  public  lands  by  incorporated  cities  and  towns  for  cemetery  and  park 
purposes,"  approved  September  30, 1890  (26  Stat.,  502),  provides— 

That  incorporated  cities  and  towns  shaU  have  the  right,  under  roles  and  r^gnls^ 
tions  prescribed  by  the  Secretary  of  the  Interior,  to  purchase  for  cemetery  and  park 
purposes  not  exceeding  one-quarter  section  of  public  lands  not  reserved  fat  pnblJo 
use,  such  lands  to  be  within  three  miles  of  such  cities  or  towns:  PtwAdedf  That 
when  such  city  or  town  is  situated  within  a  mining  district^  the  land  proposed  to  be 
taken  under  this  act  shaU  be  considered  as  mineral  lands,  and  patent  to  such  land 
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shall  not  authorize  such  city  or  town  to  extract  mineral  therefrom,  bnt  all  such 
mineral  shall  be  reserved  to  the  United  States,  and  such  reservation  shall  be  entered 
in  such  patent. 

Pursuant  to  the  foregoing,  I  have  prepared  the  following  rules  and 
regulations  for  your  observance  and  guidance,  to  wit: 

1.  The  right  of  entry  under  said  aot  is  restricted  to  incorporated 
cities  and  towns,  and  such  cities  and  towns  shall  be  allowed  to  make 
but  one  entry  of  contiguous  tracts  of  unreserved  and  unappropriated 
public  land,  not  exceeding  a  quarter-section  in  area,  all  of  which  must 
lie  within  three  miles  of  the  corporate  limits  of  the  city  or  town  for 
which  the  entry  is  made, 

2.  If  the  public  surveys  have  not  been  extended  over  the  land  sought 
by  any  city  or  town  under  the  provisions  of  said  act,  it  shall  first  be 
necessary  for  the  proper  corporate  authority  to  apply  to  the  surveyor- 
general  of  the*  district  in  which  the  tract  in  question  is  located,  for  a 
special  survey  of  the  outboundaries  of  such  tract.  The  application 
should  describe  the  character  of  the  land  sought  to  be  surveyed  and^ 
as  accurately  as  possible,  its  area  and  geographical  location.  Tracts 
covered  by  such  special  surveys  must  be  as  nearly  as  practicable  in 
square  form,  and  entries  of  the  same  will  not  be  allowed  until  after 
the  surveys  shall  have  been  approved  by  the  surveyor-general  and  ac- 
cepted by  the  Commissioner  of  the  General  Land  Office.  The  current 
appropriation  for  "surveying  the  public  lands''  being  applicable  to  the 
survey  of  "lines  of  reservations,"  as  well  as  to  the  extension  of  the 
ordinary  lines  of  the  system  of  public-land  surveys,  the  cost  of  the  sur- 
veys of  aU  unsurveyed  lands  selected  under  the  provisions  of  said  act 
of  September  30, 1890,  will  be  paid  for  out  of  said  appropriation,  the 
same  as  the  special  surveys  of  the  outboundaries  of  town  sites  and  for 
like  reasons  (see  case  of  Fort  Pierre,  18  G.  L.  O.,  117),  and  the  depu- 
ties employed  by  the  surveyor-general  to  execute  such  special  surveys 
will  report  whether  the  land  is  either  mineral  in  character  or  within  an 
organized  mining  district. 

3.  An  entry  for  the  purposes  indicated  herein  can  only  be  made  by 
the  mayor  of  an  incorporated  city  or  town,  or,  if  in  any  instance  there 
be  no  such  officer,  then  the  entry  may  be  made  by  the  board  of  town 
trustees.  And  in  all  cases  such  entries  will  be  made  and  patents  issued 
to  the  corporate  authorities  of  the  towns  taking  advantage  of  the  pro- 
visions of  said  act,  in  trust  for  the  use  of  such  town,  for  the  specific 
purpose  or  purposes  mentioned  therein,  as  the  case  may  be. 

4.  The  land  must  be  paid  for  at  the  government  price  per  acre,  after 
proof  has  been  furnished  satisfactorily  showing — 

First  Six  weeks'  publication  of  notice  of  intention  to  make  entry,  in 
the  same  manner  as  in  homestead  and  other  cases. 

Second,  The  official  character  and  authority  of  the  officer  or  officers 
making  the  entry. 

Third.  A  certificate  of  the  officer  having  custody  of  the  record  of  in- 
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corporation,  setting  forth  the  fe<5t  and  date  of  incorporation  of  the  city 
or  town  for  which  entry  is  to  be  made,  and  the  extent  and  location  of 
its  corporate  limits. 

Fourth.  The  testimony  of  the  applicant  and  two  published  witnesses 
to  the  effect  that  the  land  applied  for  is  vacant  and  unappropriated  by 
any  other  party,  and  as  to  whether  the  same  is  either  mineral  in  char- 
acter or  located  within  an  organized  mining  district. 

Fifth.  In  case  the  land  applied  for  is  described  by  metes  and  bounds 
as  established  by  a  special  survey  of  the  same,  that  the  applicant  and 
two  of  the  published  witnesses  have  testified  from  personal  knowledge 
obtained  by  observation  and  measurements,  that  the  land  to  be  entered 
is  wholly  within  three  miles  of  the  corporate  limits  of  the  city  or  town 
for  which  entry  is  to  be  made. 

6.  Entries  under  this  act  will  receive  the  current  number  of  the  cash 
series  of  entries,  and,  in  all  cases,  the  cash  certificate  (Form  No.  4-189.) 
should  contain  the  full  name  of  the  entryman  or  of  each  member  of  the 
board  of  entrymen,  with  the  official  designation  as  the  case  may  be, 
and  the  last  clause  thereof  should  be  modified  so  as  to  guarantee  to  the 
entryman  or  board  of  entrymen  a  patent  in  this  wise:' 

Now^  therefore^  he  it  hnoton^  that  on  presentation  of  this  certificate 
to  the  COMMISSIONER  OF  THE  GENERAL  LAND  OFFICE,  the 

said ,  Mayor  of ,  (or ^  and 

,Board  of  Trustees  of , •,  or  other  qualified  corporate 

authorities,  as  the  case  may  be),  shall  be  entitled  to  receive  a  x)atent  for 

the  tract  above  described,  in  trust  for  the  use  of  the  occupants  of , 

,  for  park  and  cemetery  purposes  (or  either  purpose  as  the  case 

may  be),  as  authorized  by  the  act  entitled  "An  act  to  authorize  entry 
of  public  lands  by  incorporated  cities  and  towns  for  cemetery  and  park 
purposes,"  approved  September  30, 1890  (26  Stat.,  602). 

6.  If  any  land  covered  by  a  cash  certificate  issued  under  the  fore- 
going provisions,  is  either  mineral  in  character  or  within  an  organized 
mining  district,  the  above-indicated  modification  of  the  last  clause  of 
such  certificate  shall  be  enlarged  by  adding  to  the  close  thereof  the 
following  exception,  to  wit: 

Provided^  That  no  title  shall  be  hereby  acquired  to  any  mineral  de- 
posits within  the  limits  of  the  above-described  tract  of  land,  all  such 
deposits  therein  being  reserved  as  the  property  of  the  United  States 
Very  respectfully, 

Thos.  H.  Cabteb, 

Commissumer. 

Approved,  May  23, 1892: 
John  W.  I^oble, 

Seoreiary. 
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M£NIN&  CLAIM-PUBLICATION  OF  NOTICE-EQUITABLS  ACTION. 

Alabama  Quabtz  Mine. 

Where  the  pn^blished  notice  of  application  is  not  raffloiently  explicit  in  the  matter 
of  description,  but  the  posted  notice  is  in  dne  form,  the  defect  may  be  cured  by 
equitable  action  in  the  absence  of  protest  or  adverse  claim. 

The  case  of  Hoflhian  et  dl.  «.  Yenard  ei,  ah  cited  and  distinguieJied. 

Secretary  Noble  to  the  Cammissianer  of  the  General  Land  Office^  May 

23, 1892. 

I  have  considered  the  appeal  of  the  Waterloo  and  Oro  Grande  Min- 
ing bompanieSy  applicants  fbr  patent  for  the  Alabama  Quartz  mine; 
from  yonr  decision,  dated  August  10, 1891,  requiring  claimants  to  re- 
publish, under  direction  of  the  register,  a  supplemental  notice  of  their 
appplication  for  patent  for  the  period  required  by  law,  because  the  plat 
and  field  notes  describe  said  claim  as  connected  with  the  comer  to  sec- 
tions, 22,  23,  26,  and  27,  T.  10  K;,  B.  1  E.,  8.  B.  M.,  Los  Angeles,  Gali- 
fomia,  by  a  line  bearing  south,  13  degrees,  27  minutes,  west  105.59 
chains  from  corner  No.  4,  and  the  published  notice  of  application  fot 
patent  describes  the  claim  as  conneicted  with  the  comer  common  to  said 
sections  by  a  line  bearing  south  18  degrees,  27  minutes,  west  105.59 
chains  from  said  corner  'So,  4. 

The  appellant  alleges  error  in  not  holding  that  said  notice  was  suffi- 
cient to  place  parties  on  their  guard  who  have  adverse  interests. 

It  appears  that  the  notice  of  the  intention  to  apply  for  patent  and  a 
diagram  were  duly  posted  on  said  claim  and  no  adverse  claim  was  filed, 
and  I  can  see  no  good  reason  why  said  entry  should  not  be  sent  to  the 
board  of  equitable  adjudication  for  its  consideration  under  the  rulings 
of  the  Department  in  the  cases  of  New  York  Lode  and  Mill  Site  Claim, 
5  L.  D.,  513,  Newport  Lode,  6  L.  D.,  646,  Buena  Vista  Lode  id.,  646, 
Mimbres  Mining  Company,  8  L.  D.,  457,  Nil  Desperandum  Placer,  10  L. 
D.,  198,  Silver  King  Quartz  Mine,  11  L.  D.,  234,  Oro  Placer  Claim  id., 
457. 

Li  the  case  of  Hoffman  et  ah  v.  Yenard  et  ah  (14  L.  D.,  45),  the  De- 
partment held  (syllabus)  ^<  An  application  for  a  mineral  patent  cannot 
be  allowed,  where  the  description  of  the  claim  in  the  published  notice 
of  application  is  not  in  accordance  with  the  field  notes  of  survey." 
But  in  that  case  the  discrepancy  was  much  more  marked  than  in  the 
case  at  bar,  and  there  were  protestants  who  had  been  allowed  to  ap- 
peal from  the  decision  of  your  office  dismissing  their  protest  against 
the  issuing  of  patent  to  said  claimants  for  the  Sanders  Lode  Claim.  It 
certainly  was  not  intended  in  said  case  to  overrule  the  former  settled 
rulings  of  the  Department  relative  to  the  incomplete  description  in  the 
application  for  patent  in  the  absence  of  protest  or  adverse  claimants. 

The  decision  of  your  office  is  accordingly  modified  and  you  will  trans- 
mit said  entry  for  the  consideration  of  the  board  of  equitable  adjudica- 
tion« 
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SECOND  TIMBER  CULTURE  ENTRY-APPLICATION, 

L.  A.  DOBBINGKTON, 

A  second  timber  cTilture  entry  may  not  be  made  by  one  who  relinqmsheB  the  first  be- 
cause it  does  not  cover  the  land  selected,  and  fails  to  show  that  the  alleged  error 
can  not  be  corrected. 

The  right  to  make  a  second  timber  culture  entry  will  not  be  considered  in  the  absence 
of  an  application  to  enter  in  due  form  of  law. 

First  Assistant  Secretary  Chandler  to  the  CommissioT^er  of  the  General 

LaM  Office,  April  18^  1892. 

L.  A.  Dorrington  has  appealed  irom  your  decision  of  April  2, 1891| 
rejecting  his  application  to  make  a  second  timber-ealtore  entry,  in  place 
of  that  made  by  him  on  Jane  1, 1885,  for  the  S.  ^  of  the  N  W.  ^  and  the 
N.  ^  of  the  SW.  i  of  Sec  26,  T.  31,  B.  49,  Valentine  land  district,  Ne- 
braska. 

He  makeil^  afSdayit  that  upon  selecting  the  tract  lie  desired  to  enter, 
lie  attempted  to  obtain  a  correct  description  of  the  same.  The  corners 
were  not  marked  by  stakes  or  stones — the  stakes  originally  put  up  at 
the  corners  having  been  destroyed  by  prairie  fires.  The  country  was 
new,  and  the  settlers  few,  and  he  was  compelled  to  rely  upon  the  infor- 
mation those  few  settlers  could  give.  About  three  months  after  the 
entry,  and  as  soon  as  he  could  do  so,  he  procured  a  survey  to  be  made, 
which  showed  that  the  tract  which  he  had  selected  had  been  errone- 
ously described,  and  that  the  description  furnished  him  applied  to  a 
tract  a  mile  distant  from  the  one  which  he  had  selected.  Moreover,  the 
description  applied  to  a  tract  in  a  section  containing  considerable  young 
pine  timber,  by  reason  of  which  it  was  not  subject  to  entry  under  the 
timber-culture  act.  He  therefore  relinquished  the  same  to  the  govern- 
ment, and  asks  to  be  allowed  either  to  amend  his  entry  or  to  make  a 
second  entry. 

Although  he  states  that  the  S.  ^  of  the  WN.  ^  of  Sec.  26  was  the  in- 
correct  description  of  the  tract  he  desired  to  enter,  he  does  not  state  its 
correct  description.  And  while  he  has  relinquished  the  tract  which  he 
had  not  selected  yet  he  does  not  state  what  has  become  of  the  tract  he 
selected,  nor  does  he  Show  that  anything  has  prevented  him  from  hav- 
ing the  error  in  the  description  corrected.  The  tract  he  asks  to  be 
permitted  to  enter — ^i.  e.,  the  S.  J  of  the  SE.  J  and  the  S.  J  of  the  S  W.  J 
of  Sec.  4,  T.  28  I^.,  R,  41 W. — ^is  manifestly  not  the  one  he  originally  in- 
tended to  enter,  for  it  is  between  forty-five  and  fifty  miles  distant  fipom 
the  one  described  in  his  receiver's  receipt.  In  short,  he  appears  to 
have  abandoned  hoth  tracts — the  one  described  in  his  entry-papers, 
which  he  had  not  selected,  and  the  one  a  mile  &om  the  preceding,  which 
he  had  selected  but  that  was  not  described  in  his  entry.  His  applica- 
tion can  not  be  considered  as  one  to  amend  his  entry,  because  he  does 
not  ask  for  the  tract  he  claims  to  have  originally  intended  to  enter; 
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and  he  does  not  make  such  a  showing  as  would  warrant  the  Depart- 
ment in  permitting  him  to  make  a  second  entry.  Moreover,  while  he 
mentions  a  certain  tract  as  being  the  one  which  he  now  desires  to  enter, 
this  is  not  equivalent  to  an  application,  '^in  due  form  of  law,"  for  the 
same  (W.  H.  Miller,  7  L.  D.,  264). 
Your  decision  rejecting  the  application  is  affirmed. 


DBSSBT  IiANI>  ENTBT— ACT  OF  MABCH  S,  1891. 

INSTBUOTIONS.* 

The  limitation,  in  section  8  of  the  desert  land  act  as  amended  by  tlie  statute  of  March 
3, 1891,  of  the  right  to  make  desert  entry  to  resident  citizens  of  the  State  or 
Territory  in  which  the  land  is  situated,  requires  that  the  applicant  should  make 
the  requisite  showing  in  this  respect  both  at  the  date  of  filing  the  declaratory 
statement  and  at  the  date  of  final  proof. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  La/nd 

Office^  AfHl  ^7,  1891. 

By  letter  of  April  4, 1891,  you  re- transmitted  the  draft  of  a  proposed 
drcnlar  of  instruction  in  relation  to  the  provisions  of  sections  1  to  6 
inclusive,  of  the  act  of  March  3, 1891,  (26  Stat,  1095)  entitled  <<An  act 
to  repeal  timber  culture  laws  and  for  other  purposes."  Upon  examina- 
tion, I  find  the  changes  suggested  by  departmental  letter  of  March  31, 
1891,  have  been  made,  both  in  the  circular  and  in  the  blank  forms  ac- 
companying it^  except,  as  mentioned  in  your  letter  of  transmittal,  the 
change  suggested  in  the  form  of  the  deposition  of  the  applicant  in  the 
matter  of  final  proof  in  desert  land  claims,  to  make  it  contain  an  inter- 
rogatory as  to  his  citizenship. 

In  explanation  of  this,  you  say  that  the  inhibition  in  section  8,  of  the 
desert  laud  act  as  amended,  contained  in  these  words:  ^<no  person 
shall  be  entitled  to  make  entry  of  desert  land  except  he  be  a  resident 
citizen  of  the  State  or  Territory  in  which  the  land  sought  to  be  entered 
is  located"  applies  to  the  allowing  of  entry  and  not  to  the  making  of 
final  proof.  This  construction  would  be  equivalent  to  saying  that  a 
claim  under  this  law  initiated  by  a  resident  might  be  completed  by  a 
non-resident.  This  would  offer  a  great  incentive  to  non-residents  to 
procure  the  filing  of  claims  by  residents  for  the  very  purpose  of  evad- 
ing the  restrictions  evidently  attempted  to  be  imposed  by  the  words 
quoted  above,  and  I  do  not  think  a  construction  that  would  bring  about 
this  condition  ought  to  be  adopted  unless  the  language  used  precludes 
any  other  conclusion.  That  condition  does  not  obtain  here.  Parties 
seeking  to  obtain  title  under  the  provisions  of  this  act  must  show  this 
required  qualification  at  the  date  of  the  final  proof  as  well  as  at  the 
filing  of  the  declaration. 

*  See  12  L.  D.,  405. 


566  DECISIONS  RELATING  TO  THE  PUBLIC   LANDS. 

I  have  caused  to  be  added  immediately  after  the  word  ^^  bom  ^  in 
question  2  of  the  deposition  of  applicant  in  desert  land  dnal  proo^  the 
words  *^  and  where  do  you  now  reside.'' 

The  circular  as  now  submitted,  and  the  forms  accompanying  it, 
amended  in  the  particular  here  indicated,  seem  sofficent  and  proper  to 
carry  out  the  aims  of  the  statute,  and  are  herewith  retomed  with  my 
approval. 


RAILROAD  RIGHT  OF  WAT— GRATEL  BED-CONSTRITCTIOli'. 

Great  Northern  By.  Oo.* 

The  use  of  material  tinder  the  general  right  of  way  act  of  March  3, 1875,  and  the 
special  act  of  February  15, 1887,  ia  limited  to  constmction,  and  does  not  include 
the  repair  or  improvement  of  a  railroad.  The  period  of  original  construction 
ceases  when  the  road  is  open  to  the  public  for  general  use. 

Assistant  Attorney  Oenerai  Shields  to  the  Secretary  of  the  Interior j  May 

13y  1892. 

I  have  the  honor  to  acknowledge  the  receipt  by  reference  by  the  First 
Assistant  Secretary,  of  the  papers  in  the  matter  of  the  application  of 
the  Great  Northern  Bailway  Company  for  appraisal  of  certain  gravel 
beds  in  the  Fort  Peck  Indian  reservation  which  it  desires  to  appropriate 
nnder  the  provisions  of  the  act  of  Febrnary  15,  1887  (24  Stat,  402) 
granting  the  right  of  way  through  the  Indian  reservations  in  northern 
Montana  and  north-western  Dakota,  with  a  request  for  my  opinion  upon 
the  question  presented.  Sections  three  and  four  of  said  act,  which  de- 
fine the  rights  given  said  company  and  under  which  the  present  appli- 
cation is  made,  read  as  follows: 

That  the  ^ight  of  way  hereby  granted  to  said  company  shall  be  seyenty-five  feet 
in  width  on  each  side  of  the  central  line  of  said  railroad  as  aforesaid;  and  said  com-  \ 

pany  shall  also  haye  the  right  to  take  from  said  lands  adjacent  to  the  line  of  said 
road  material;  stone,  earth,  and  timber  necessary  for  the  construction  of  said  rail- 
road; also  ground  adjacent  to  said  right  of  way  for  station-buildings,  depots,  ma* 
chine-shops,  sidetracks,  turnouts,  and  water-stations,  not  to  exceed  in  amount  three 
hundred  feet  in  width  and  three  thousand  feet  in  length  for  each  station,  to  the  ex- 
tent of  one  station  for  each  ten  miles  of  its  road. 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  fix  the  amount  of  com- 
pensation to  be  paid  the  Indians  for  such  right  of  way,  and  provide  the  time  and 
manner  for  the  payment  thereof,  and  also  to  ascertain  and  fix  the  amount  of  com- 
pensation to  be  made  individual  members  of  the  tribe  for  damages  sustained  by 
them  by  reason  of  the  construction  of  said  road;  but  no  light  of  any  kind  shall  vest 
in  said  railway  company  in  or  to  any  part  of  the  right  of  way  herein  provided  for 
until  plats  thereof,  made  upon  actual  survey  for  the  definite  location  of  such  rail- 
road, and  including  the  points  for  station-buildings,  depots,  machine-shops,  side- 
tracks, turnouts,  and  water-stations,  shall  be  filed  with  and  approved  by  the  Secre- 
tary of  the  Interior,  and  until  the  compensation  aforesaid  has  been  fixed  and  paid ; 

*This  opinion  was  adopted  by  the  Secretary  of  the  Interior,  May  17, 1892. 
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and  the  surveys  construction  and  operation  of  such  railroad  shall  be  conducted  with 
due  regard  for  the  rights  of  the  IndlanS;  and  in  accordance  with  such  rules  and  regu- 
lations as  the  Secretary  of  the  Interior  may  make  to  carry  out  this  provision. 

It  is  further  provided  in  section  six  as  follows: 

That  the  right  granted  herein  shall  be  lost  and  forfeited  by  said  company  unless 
the  road  is  constructed  and  in  running  order  within  two  years  from  the  passage  of 
this  act. 

In  the  application  filed,  it  is  said : 

An  essential  step  for  the  complete  construction  of  every  railroad,  and  particularly 
for  the  comj>lete  construction  of  any  railroad  running  over  the  soft  and  spongy  earth 
found  in  the  valleys  of  Western  Dakota  and  Northern  Montana  is  the  ballasting  of 
the  same  with  gravel,  or  other  similar  porous  material.  This  step  in  construction 
must  follow  track-laying  and  the  commencement  of  operation  of  the  railway,  as 
gravel  is  usually  found  deposited  in  beds  at  considerable  intervals  apart,  sometimes 
amounting  to  many  miles,  and  must  consequently  be  moved  by  train. 

The  provisions  of  the  act  under  consideration  as  to  the  right  of  the 
company  to  take  from  the  public  land  material  for  the  construction  of 
the  road  is  the  same  as  that  found  in  the  right  of  way  act  of  March  3, 
1875  (18  Stat.,  485).  Paragraph  one  of  the  circular  of  instructions  is- 
sued under  said  general  act  on  August  25, 1885  (4  L.  D.,  150)  and  now 
in  force  reads  as  follows: 

1.  Such  provisions  refer  exclusively  to  roads  in  the  process  of  construction.  No 
public  timber  or  material  is  permitted  to  be  taken  or  used  for  the  repair  or  improve- 
ment of  a  road  after  its  original  completion.  The  right  to  take  such  timber  or  ma- 
terial ceases  when  the  road  is  open  to  the  public  for  general  use. 

This  rule  should  be  observed  in  considering  the  claim  of  this  company 
under  the  special  act  in  question.  The  application  does  not  state  when 
that  portion  of  the  road  upon  which  it  is  desired  to  use  the  material  in 
question  was  put  in  operation  by  being  opened  to  the  public  for  general 
use,  nor  does  it  state  definitely  upon  what  part  of  the  road  it  is  desired 
to  use  this  material,  whether  within  or  outside  the  boundaries  of  the 
reservation.  In  his  report  upon  this  application,  the  Commissioner  of 
Indian  Affairs  makes  the  following  statement: 

The  map  of  definite  location  of  the  right  of  way  of  said  road  over  and  across  the 
Fort  Peck  Indian  reservation  in  Montana  was  approved  by  the  Honorable  Acting 
Secretary  of  the  Interior  May  26, 1887,  and  the  road  has  long  since  been  completed 
and  in  operation  to  Qreat  Falls  in  western  Montana. 

I  think  it  clear  from  this  statement  and  the  whole  tenor  of  the  appli- 
cation that  the  road  has  been  built  and  put  in  operation  past  this  res- 
ervation. It  is,  as  remarked  by  the  Commissioner  of  Indian  Affairs, 
not  always  an  easy  matter  to  determine  just  when  the  work  of  con- 
struction ends.  The  work  of  construction  in  the  sense  of  making  the 
road  bed  more  perfect  and  the  whole  line  more  complete  may  be  said 
to  have  no  end.  The  oldest  lines  may  still  be  making  and  carrying 
into  execution  plans  for  a  more  perfect  road  bed.  For  the  piuposes  of 
these  laws  some  point  must  be  fixed  as  the  end  of  the  work  of  construc- 
tion.   The  Department  has  fixed  this  at  that  point  where  the  road  is 
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thrown  open  to  the  public  for  general  use.  This  determinatioii  seems 
a  logical  and  just  one,  and  I  find  no  good  reason  for  departing  from  it 
in  this  instance.  There  is  force  in  the  suggestion  of  the  Commissioner 
of  Indian  Affairs  that  the  provision  of  section  six  of  this  act  quoted 
above  is  of  assistance  in  determining  the  right  of  the  company  in  His 
act.  If  this  road  is  now  "constructed  and  in  running  order"  so  that 
the  rights  conferred  by  said  act  are  not  subject  to  forfeiture  under  said 
section  six,  it  must  be  held  to  be  constructed  in  the  sense  of  that  term 
as  used  in  section  three.  The  company  itself  would  be  the  last  to  admit 
that  it  is  so  in  default  in  the  matter  of  construction  as  to  leave  its  rights 
under  said  act  subject  to  forfeiture  as  to  that  portion  of  its  line  over 
which  it  is  running  its  trains  and  transacting  the  business  of  the  public. 
It  cannot  be  heard  to  assert  the  construction  of  its  road  under  one  sec- 
tion of  this  act  to  avoid  a  forfeiture  thereunder  and  at  the  same  time 
the  non-construction  thereof  under  another  section  for  the  purpose  of 
securing  further  benefits  thereunder.  For  the  reasons  therein  set  forth, 
I  am  of  the  opinion,  and  so  advise  you,  that  there  is  no  authority  in 
said  act  of  Congress  for  granting  the  application  in  question* 


HOMESTEAD  ENTRY— ALIEN-NATimALIZATION. 

Phillips  v.  Sebo. 

The  right  of  an  alien  homesteader  who  snbmits  proof  and  receives  his  final  certifi- 
cate relates  back  to  the  date  of  his  settlement,  where,  prior  to  the  mterreution 
of  any  adverse  claim,  he  is  subsequently  naturalized. 

First  Assista/nt  Secretary  Oha/ndler  to  the  Commissioner  of  the  Oenerdl 

Land  Office^  Mwy  23^  1892. 

On  January  15, 1877,  Joseph  Sero  made  homestead  entry  No.  96, 
under  the  provisions  of  the  act  of  June  8, 1872  (section  2304  Revised 
Statutes),  for  the  W.  J  of  the  NW.  i  and  the  NE.  J  of  the  NW.  i  of 
the  NE.  J,  Sec.  8,  T.  2  I^.,  R.  12  E.,  The  DaUes,  Oregon. 

He  submitted  final  proof  May  23, 1882,  and  on  the  same  day  final  cer- 
tificate No.  281  was  issued. 

It  appears  that  he  enlisted  in  Company  "  D,''  1st  Begiment,  Oregon 
Infantry  Volunteers,  on  November  23,  1864,  and  was  honorably  dis- 
charged therefrom  on  the  16th  day  of  January,  1866,  having  thus  served 
about  fourteen  months. 

It  further  appears  that  he  was  not  a  citizen  of  the  United  States  at 
the  date  when  fiaal  certificate  was  issued  (May  23,  1882).  He  first  de- 
clared his  intention  to  become  a  citizen  on  October  10, 1883,  and  on 
September  8, 1884,  he  was  naturalized,  as  evidenced  by  a  certified  copy 
of  the  order  filed  with  the  papers  and  ajOBdayits,  as  to  the  identity  of 
the  Sero  so  naturalized  as  beiug  the  same  person  who  mai]e  said  entry. 
On  or  about  May  1, 1888,  he  sold  the  laud  to  the  three  brothers,  Charles 
J.,  Edwin  U.,  and  Robert  E.  Phillips.    A  part  of  the  purchase  price 
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was  paid,  and  notes,  amounting  to  9800,  were  given  for  the  residue 
secured  by  a  mortgage  on  the  land.  On  November  30, 1888,  Sero  sold 
the  mortgage  to  one  John  Baldwin,  and  soon  thereafter  died. 

In  June,  1890,  the  notes  given  for  the  deferred  payments  fell  due,  and 
the  Phillips  brothers-  undertook  to  borrow  money  to  pay  off  the  notes, 
offering  as  security  a  mortgage  on  the  land.  It  appears  that  they  failed 
in  negotiating  the  loan  upon  the  security  offered,  because  no  patent 
had  been  issued  for  the  tract,  and,  on  their  failure  to  pay  the  notes, 
then  amounting  to  $1000,  Baldwin,  the  holder  of  the  mortgage,  began 
foreclosure  proceedings. 

The  value  of  the  land  and  improvements  thereon  are  estimated  at 
94000. 

On  March  15, 1890,  William  O.  Phillips  fQed  his  affidavit  of  contest 
against  the  entry,  corroborated  by  B.  Emmet  Phillips  (presumably  Eob- 
ert  E.,  one  of  said  brothers),  asking  for  a  hearing,  with  a  view  to  the 
cancellation  of  said  entry,  on  the  grounds  above  set  forth — ^namely :  that 
at  the  time  the  entry  was  made,  the  said  Sero  was  not  a  citizen  of  the 
XTnited  States,  and  that  the  same  was  fraudulent  and  in  violation  of  the 
homestead  laws,  etc 

On  April  24, 1890,  you  denied  the  application  to  contest,  ^^  the  charges 
not  being  deemed  sufficient  to  warrant  an  investigation  of  said  entry." 

PhiUips  has  appealed  from  that  judgment. 

Under  the  facts  above  given,  Sero  might  have  become  a  citizen  of  the 
United  States  under  section  2166  of  the  Bevised  Statutes,  ^<  without 
any  previous  declaration  of  his  intention  to  become  such." 

While  his  proof  was  made  when  he  was  an  alien,  yet  the  defect  of 
alienage  was  cured  by  his  becoming  a  citizen  before  any  adverse  claim 
or  coQtest  was  initiated,  and  in  such  cases  the  Department  has  ruled 
that  the  right  of  the  claimant  relates  back  to  the  date  of  his  settlement. 
Kelly  V.  Quast,  2  L.  D.,  627}  Mann  v.  Huk,  3  L,  D.,  452;  OleO.  Krogs- 
tad,  4  L.  D.,  564;  Jacob  H.  Edens,  7  L.  D.,  229;  Paulus  Kundert,  id.y 
362;  Bougeot  v.  Weir,  13  L.  D.,  242;  Lyman  v.  EUing,  10  L.  D.,  474. 

The  decision  appealed  from  is  accordingly  affirmed; 


homestead  entry— patment  fob  excess. 
James  L.  Kennedy. 

A  timber  oultare  entryman  who  pays  cash  for  an  excess  in  acreage  and  snbseqnently 
relinquishes  his  entry  and  applies  for  the  land  under  the  settlement  laws  .is  not 
entitled  to  credit  for  the  payment  made  under  the  former  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  May  26, 18D2. 

The  land  involved  in  this  appeal  is  the  E.  J  of  NW.  J  and  lots  1  and 
2,  of  Sec.  18,  T.  135  N.,  R.  74  VV.,  (containing  166.76  acres)  in  Bismark, 
North  Dakota^  land  district. 
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The  record  shows  that  James  L.  Kennedy  made  timber  colture  entry 
on  said  tract  in  May^  1884,  and  paid  $16.90  for  the  excess  over  160 
acres.  In  May,  1888,  he  relinquished  the  same  and  filed  his  pre-emption 
declaratory  statement  for  the  land  in  question,  alleging  settlement 
April  10, 1888,  and  on  October  9, 1890,  applied  to  transmute  his  pre- 
emption filing  to  a  homestead  entry,  under  Sec.  2,  of  the  act  of  March 
2, 1889.  The  local  officers  rejected  this  application  <<  for  the  reason  of 
an  excess  of  6.76  acres,  which  applicant  refuses  to  pay.'' 

Kennedy  appealed,  and  you  by  letter  of  December  5, 1890,  afiSrmed 
their  decision,  whereupon  he  prosecutes  this  appeal,  assigning  as  error 
that  you  have  misconstrued  the  law  and  rulings  relative  to  excess. 

Counsel  for  appellant  argues  that  inasmuch  as  his  client  paid  the 
excess  under  his  timber-culture  entry,  he  should  not  be  required  to  pay 
it  again  for  his  homestead  entry.  This  position  is  not  tenable.  He 
voluntarily  relinquished  to  the  government  the  land  under  the  timber- 
culture  entry.  His  subsequent  entry  bears  no  relation  whatever  to  the 
former,  no  more  than  if  he  were  a  stranger  to  the  land,  or  than  if  he  had 
sought  to  take  another  tract.  In  other  words,  when  the  government 
again  became  vested  with  the  title  to  the  tract,  it  was  subject  to  the 
entry  under  the  law  and  regulations  by  the  first  qualified  applicant^ 
regardless  of  what  may  have  been  done  by  the  former  entryman. 

Your  judgment  is  therefore  affirmed. 


HOMXSTBAI)  BNTBT— DTVOBCED  WOMAN— JUBOMBNT. 

Leonabd  V.  Goodwin. 

In  determining  the  rights  of  third  partieSi  set  np  as  against  the  homestead  entry  of 
a  divoTced  woman,  it  is  competent  for  the  Department  to  inquire  into  the  good 
faith  of  the  divorce  proceedings. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  May  28, 1892, 

The  land  involved  in  this  appeal  is  the  SW.  J  of  Sec.  30,  T.  96  N., 
B.  66  W.,  Yankton,  South  Dakota,  laud  district,  formally  in  the  limits 
of  the  Ft.  Bandall  military  reservation. 

The  record  in  this  case  shows  that  Martha  Ooodwin  made  homestead 
entry  for  said  tract  September  9, 1885,  under  section  2289  (B.  S.,  419), 
and  the  act  of  July  5, 1884  (23  Stat.,  103),  alleging  settlement  AprU  17, 
1883.  On  August  27, 1886,  she  submitted  final  commutation  proof 
which  was  accepted  and  cash  entry  made  September  7,  following. 

Much  of  the  subsequent  history  of  the  case  is  immaterial  and  for  the 
sake  of  brevity,  will  be  omitted.  Suffice  it  to  say,  that  the  final  proof 
shows  that  the  applicant  had  been  divorced  from  her  husband  on  the 
ground  of  desertion,  and  by  letter  of  October  25, 1886,  you  required 
proof  of  this  to  be  furnished,  and  also  required  Amy  H.  Leonard,  to  file 
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formal  charges,  if  she  desired  to  contest  the  entry,  within  sixty  days. 
Accordingly^  Leonard  on  January  12, 1887,  filed  an  affidavit  of  herselt 
and  two  corroborated  witnesses,  including  twenty  pages  of  manuscript, 
the  substance  of  which  is  that  she  settled  on  and  claimed  the  W.  J  of 
the  SW.  J  of  said  described  land  (and  others)  September  14, 1883;  that 
the  claimant  Goodwin,  was  not  a  qualified  homestead  entryman  for  the 
reason  that  the  divorce  proceeding  was  fraudulent  and  collusive  between 
the  claimant  and  her  husband;  that  the  object  and  purpose  of  said 
divorce  proceeding  was  simply  to  permit  the  claimant  to  secure  said 
land,  because  the  husband  had  exhausted  all  his  rights  under  the  land 
laws. 

On  May  3, 1887,  the  contestant  presented  her  homestead  application 
for  the  W.  i  of  the  N  W.  J  and  W.  i  of  the  SW.  J,  said  section,  township, 
and  range,  which  was  refused  for  partial  conflict  with  the  defendant's 
cash  entry. 

By  letter  of  February  21, 1887,  you  ordered  a  hearing,  which  was  had 
before  the  local  officers,  and  as  a  result  they  held  that  the  claimant  was 
not  qualified  to  make  said  entry.  On  appeal,  you  by  letter  of  May  29, 
1889,  reversed  that  decision.  A  motion  for  a  rehearing  was  made  on 
the  ground  of  newly  discovered  evidence.  By  letter  of  August  8, 1889, 
said  motion  was  denied,  but  on  your  own  motion,  on  September  6,  fol- 
lowing, you  ordered  a  new  hearing  "to  determine  contestant's  charge 
of  disqualification  and  fraud  of  contestee."  After  several  delays,  hear- 
ing was  finally  had  before  the  local  officers,  and  as  a  result  thereof  they 
held  that  there  was  no  evidence  of  fraud  on  the  part  of  the  claimant 
and  recommended  that  her  entry  be  allowed  to  stand.  Contestant  ap- 
pealed, and  you,  by  letter  of  April  25,  1891,  affirmed  their  decision, 
whereupon  contestant  prosecutes  this  appeal,  assigning  as  error  your 
action  in  not  finding  that  the  divorce  was  procured  through  fraud  and 
collusion  between  husband  and  wife,  and  was  a  mere  sham  to  enable 
the  wife  to  enter  the  land  as  Sbfeme  sole. 

It  is  a  well  settled  principle  of  law  that  the  judgment  of  a  court  of 
competent  jurisdiction  is  conclusive  between  the  parties  and  can  not 
be  attacked  collaterally  or  by  a  stranger  to  the  record,  yet,  I  take  it, 
where  the  rights  of  third  parties  are  imperilled  and  it  is  shown  that  by 
fraud  and  collusion  a  decree  of  divorce  is  obtained  and  by  reason  there- 
of the  wife  is  enabled  to  do,  as  9,  feme  sole^  that  which  lier  huisband  or 
herself  could  not  do  while  the  marital  relation  existed,  llic  Department 
may  inquire  into  the  bona  fides  of  the  judgment,  and  if  it  is  found  that 
for  the  purpose  of  acquiring  title  to  i^nblic  lands,  it  was  procured  by 
fraud  and  collusion,  the  entry  may  be  canceled.  It  is  only  on  this 
theory  that  this  divorce  proceeding  will  be  considered. 

The  testimony  shows  that  James  Goodwin,  with  his  wife,  the  claimant, 
and  five  children,  settled  on  the  land  in  controversy  in  April,  1883;  that 
in  February,  1885,  James  left  his  lamily  for  a  sbort  time,  went  away 
again  in  June,  and  remained  away  permanently;  that  on  March  10, 
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1886,  claimant  filed  her  complaint  asking  for  a  divorce  firom  her  hnsband 
on  the  grounds  of  desertion  on  February  10, 1885,  and  failure  to  sup- 
port herself  and  children;  asked  for  the  custody  of  the  three  youngest 
children,  and  for  the  possession  of  all  the  i>ersonal  property  alleging 
that  the  same  was  bought  with  her  own  money  and  by  the  minor  chil- 
dren. On  June  23rd  following,  the  defendant  being  in  default,  the  dis- 
trict court  granted  the  divorce  as  prayed  for. 

Fraud  is  rarely  susceptible  of  direct  proof  and  courts  must  rely  largely 
upon  circumstances  that  are  inconsistent  with  fair  dealings,  honesty, 
and  the  ordinary  conduct  of  individuals  in  the  transaction  under  con- 
sideration, to  arrive  at  a  conclusion,  and  every  case  must  be  governed 
by  the  facts  surrounding  that  particular  case.  I  take  it,  however,  that 
to  annul  the  effect  of  a  judgment  properly  rendeied  on  the  ground  of 
fraud,  the  evidence  must  be  of  such  a  positive  nature  as  to  carry  con- 
viction with  it. 

The  circumstances  relied  upon  by  the  contestant  in  this  case  are,  in 
my  opinion,  wholly  insufficient  to  establish  the  truth  of  the  charges. 

I  think  it  will  be  conceded  that  the  evidence  shows  that  the  husband, 
James,  had  exhausted  aU  his  rights  under  the  land  laws  x)rior  to  his 
settlement  on  this  land;  that  after  he  abandoned  his  family,  both  prior 
and  subsequent  to  the  judgment  in  the  divorce  proceeding,  he  was  at 
the  house  of  his  wife  on  several  occasions;  that  he  stayed  over  night  a 
few  times,  in  the  house,  occupying  the  room  of  his  oldest  sons,  sleeping 
with  one  of  them;  that  he  lived  in  the  neighborhood  at  various  places, 
working  for  different  parties,  sometimes  for  his  son  on  the  farm,  receiv- 
ing pay  therefor  the  same  as  any  other  hired  help;  that  he  was  at  the 
house  frequently,  was  seen  to  be  holding  one  of  the  younger  children* 
These  are  all  the  circumstances  relied  upon  by  the  contestant  to  defeat 
this  entry.  She  does  not  show  that  he  exercised  any  right  of  owner- 
ship or  superin tendency  in  any  manner,  directly  or  indirectly,  over  the 
management  of  the  farm  or  the  stock;  that  he  contribjited  anything 
whatever,  after  the  time  he  left  his  feunily  finally,  to  their  supi)ort;  that 
there  was  any  intention  on  the  part  of  either  the  husband  or  wife  to 
ever  assume  again  the  marital  relations  or  any  admission  on  the  part 
of  either,  prior  or  subsequent  to  their  separation,  that  it  was  done  for 
the  purpose  of  allowing  this  entry  to  be  made. 

On  the  contrary,  it  is  shown  by  claimant  that  during  the  twenty  years 
or  more  that  she  had  lived  with  her  husband,  he  had  dragged  herself 
and  little  family  over  five  or  six  different  states  and  territories  of  the 
West,  and  that  they  never  had  any  permanent  abiding  place;  that  he 
had  been  a  drunkard,  profligate  in  his  habits^  spending  the  money  that 
she  earned  by  washing  and  other  labor  outside  of  her  family  duties, 
and  money  she  had  inherited  from  her  relatives.  In  addition  to  this  it 
is  shown  that  he  was  a  man  of  violent  temper,  often  abusing  his  chil- 
dren, and  that  the  evening  prior  to  his  final  departure  from  his  home^ 
he  had  a  violent  fight  with  his  oldest  sons. 
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The  claimant  swears  positively  that  this  divorce  was  procured  in  good 
faith,  without  any  intention  of  ever  assuming  the  marital  relations 
again;  that  she  has  taken  this  land  for  the  purpose  of  making  a  home 
for  herself  and  children,  and  all  the  testimony  goes  to  show  that,  so  far 
as  her  improvements  and  the  industry  ot  herself  and  children  are  con. 
cerned,  she  has  carried  out  this  intention  with  the  utmost  good  faith* 
Under  such  circumstances  I  do  not  feel  justified  in  disturbing  the  opin- 
ion of  the  register  and  receiver  concurred  in  by  you.  Believing  your 
judgment  is  right)  it  is,  therefore,  affirmed. 


Swims  v.  Wabd. 

Motion  for  review  of  departmental  decision  of  December  16, 1891, 13 
L.  D.,  686,  denied  by  Secretary  Noble,  May  28, 1892. 


SOIiDIEB^S  ADDITIONAL  HOMESTEAD--SECTION  7,  ACT  OF  MARCH  8, 

1891. 

Jesse  W.  Pinoh  et  al, 

ft 

An  entry  is  oonfirmed  by  section  7,  act  of  March  3, 1891,  where  at  the  date  of  said 
act  the  land  is  held  by  a  transferee,  who  is  entitled  to  confirmation,  and  is  sub- 
sequently purchased  by  another  in  good  faith. 

Secretary  IToble  to  the  Oommissioner  of  the  General  Lcmd  Office^  May 

28y  1892. 

On  December  5, 1878,  soldier's  additional  homestead  entry  ISo.  263 
was  made  at  Oolfax,  in  the  name  of  Jesse  W.  Finch  for  the  S.  }  of  the 
SB.  i  of  Sec.  4,  T.  16  N".,  E.  43  B.,  Walla  Walla,  Washington. 

On  May  27, 1885,  yon  held  the  entry  for  cancellation  because  based 
on  service  in  the  Missouri  Home  Guards.  It  seems  that  notice  of  said 
decision  was  not  properly  given,  or  rather  there  is  no  evidence  that  it 
was  given  to  the  eutryman  at  all. 

On  May  11, 1891,  you  again  held  the  entry  for  cancellation,  and  the 
case  is  now  brought  here  on  appeal,  and  a  motion  has  been  made,  ask- 
ing that  the  case  be  considered  and  passed  to  patent,  under  the  provi- 
sions of  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  being  as 
follows : 

AH  entries  made  under  the  pre-emption,  homestead,  desert<land,  or  timber-culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  whioh  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incnmbered  prior  to  the  first  day  of  March,  eighteen  handred  and 
eighty-eight,  and  after  final  entry  to  bona  fide  purchasers,  or  incnmbraucers,  for  a 
valuable  consideration,  shaU,  unless  upon  an  investigation  by  a  government  agent 
ftaud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incimi- 
braaoe. 
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The  abstract  of  title,  filed  with  the  record,  shows  that  on  December 
e,  1878,  Jesse  W.  Finch  and  wife  sold  and  conveyed  the  tract  to  A.  A. 
J.  Frye  for  1277.00,  and  on  August  21, 1882,  Frye  sold  and  conveyed 
the  same  to  James  Ble^cker  for  $850,  and  on  March  18, 1891,  he  sold 
and  conveyed  the  same  to  the  present  holder,  H.  S.  Hollingsworth,  to- 
geither  with  other  land  for  $5200. 

The  final  entry  in  question 'was  made  on  December  6, 1878,  the  tract 
was  thereafter,  and  before  March  1, 1888,  sold  for  a  valuable  consider- 
ation to  A.  A.  J.  Frye,  and  by  reason  of  mesne  conveyances  it  is  now 
owned  by  Hollingsworth,  who  asks  for  confirmation.  He  is  not  shown 
to  have  had  any  knowledge  of  any  fraud,  if  there  was  any  in  connection 
with  the  making  of  said  entry.  Ko  adverse  claim  originating  prior  to 
final  entry  exists. 

At  the  date  of  the  passage  of  the  confirmatory  act  of  March  3, 1891 
(supra),  the  land  was  held  by  James  Bleecker,  under  his  ptircha^e 
made  on  August  21^  1882. 

There  seems  to  be  no  question  as  to  the  bona  fide  character  of  said 
purchase,  and  Hollingsworth,  the  present  holder  of  the  land,  i^  entitled 
to  claim  any  benefits  that  might  have  been  accorded  Bleecker  under 
said  act,  there  being  nothing  to  indicate  that  his  purchase  was  other- 
wise than  in'  good  faith. 

In  Bleecker  all  the  conditions  of  the  aet  are  met,  and  the  entry  i& 
confirmed. 

The  abstract  of  title  is  brought  up  to  January  6, 1892,  and  on  the 
same  date  Hollingsworth  made  affidavit  to  the  faet  that  he  was  still 
the  owner  of  the  land,  and  that  lie  had  not  transferred  it  to  the  entry- 
man  or  any  other  person. 

Your  decision  holding  the  entry  for  cancellation  is  reversed^  and  the 
papers  are  herewith  returned,  and  you  are  directed  to  issue  patent 
upon  the  entry  involved. 


DECISION  OF  THE  OENEBAI.  LAND  OFFlCE-JimiSDICTIOJr. 

PUEOELL  V.  NOETHEEN  PAOIFIO  E.  E.  OO. 

Aft^r  the  expiration  of  the  time  allowed  for  appeal  from  a  deoision  in  a  caae  It  is  too 
late  for  the  Commissioner  of  the  General  Land  Office  to  take  action  therein  on 
his  own  motion,  as  the  case  is  then  removed  from  his  Jurisdiction,  and  farther 
action  can  only  be  taken  by  the  Department  in  the  exercise  of  its  snperviaoiy 
authority. 

Secretary  Nohle  to  the  Oommissioner  of  the  General  Land  Office^  May  Xj 

1892. 

With  letter  of  January  16, 1892,  you  forwarded  a  petition  for  a  writ 
of  certiorari,  filed  on  behalf  of  W.  E,  Purcell,  in  the  matter  of  his  eon- 
test  with  the  Northern  Pacific  Eailroad  Company,  involving  his  right 
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to  make  entry  of  the  KB.  J  of  Sec.  11,  T.  132  If .,  E.  48  W.,  Fargo  land 
district,  North  Dakota. 

Baid  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany, and  was  included  in  the  list  of  selections  filed  by  said  company 
May  19, 1883. 

On  July  17, 1885,  Purcell  applied  to  enter  this  tract,  and  the  local 
officers  rejected  the  same  for  conflict  with  the  indemnity  selection  of 
May  19, 1883. 

His  appeal  was  considered  in  your  letter  of  March  14, 1888,  in  which 
it  is  stated: 

The  list  of  selection  shows  that  the  tract  described  was  selected  in  lien  of  laud  in 
section  20,  town  49  N.,  range  17  W.,  Minn.^  said  section  being  incladed  in  the  Fond 
du  Lac  Indian  reservation.  The  Department  has  already  decided  that  the  company 
has  no  right  to  select  lands  in  Dakota  for  lands  lost  in  an  a^ioining  state  or  terri- 
tory,  and  this  question  is  now  before  the  Hon.  Attorney  General  for  his  opinion. 
Apart  from  the  above  decisioni  however,  it  may  be  asked  ''  Is  the  company  entitled 
to  indemnity  for  lands  lost  by  reservations  created  prior  to  July  2,  1864 f  The  joint 
resolution  of  May  31,  1870,  limits  the  right  to  receive  lieu  lands  to  losses  suntained 
within  the  granted  limits,  by  reason  of  sales,  reservations,  etc.,  between  July  2; 
1864,  and  the  final  location  of  the  lines  of  road.  The  language  Is  ''subsequent  to  the 
passage  of  the  act  of  July  2, 1864.''  The  Fond  du  Lac  Indian  reservation  was  set 
apart  and  reserved  for  the  Indians  by  treaty  of  September  30,  1854,  it  was  in  res- 
ervation at  and  during  the  period  above  mentioned,  and  none  of  the  odd  sections 
therein  fall  within  the  category  of  lands  for  which  indemnity  can  be  allowed,  t 
therefore  reverse  your  decision,  hold  the  homestead  entry  of  Purcell  for  allowance, 
and  the  company's  selection  for  rejection,  subject  to  appeal  within  sixty  days. 

On  April  17, 1888,  the  resident  attorney  for  the  company  asked  that 
final  action  upon  the  case  be  suspended,  awaiting  the  opinion  of  the 
Attorney  General  on  the  question  as  to  the  right  of  the  company  to 
select  lands  in  one  State  for  losses  in  another. 

October  13,  1888,  the  request  for  suspension  was  granted,  and  the 
local  officers  advised. 

No  further  action  appears  to  have  been  taken  until  January  17, 1891, 
when  you  advised  the  local  officers  that  the  decision  of  March  14, 1888, 
"is  accordingly  relieved  from  suspension,  and  you  will  at  once  proceed 
to  give  it  eflfect,  allowing  the  usual  sixty  days  for  appeal." 

February  3, 1891,  the  following  telegram  was  sent  the  local  officers: 

Take  no  action  under  office  letter  of  January  17,  1891,  in  matter  of  application  by 
W.  E.  Purcell  to  enter  northeast  quarter  of  section  11,  township  182  north,  range  48 
west,  until  further  adrised. 

Purcell  then  moved  that  the  case  be  relieved  from  suspension,  and  on 
December  12,  1891,  you  dismissed  the  motion  and  adhered  to  the  posi- 
tion as  expressed  in  the  telegram.    Thus  the  case  remaius  suspended. 

Tlio  object  of  the  present  petition  is  to  relieve  the  case  from  suspen- 
sion and  to  carry  into  effect  your  decision  of  March  14, 1883, 

Under  the  rules  of  practice,  an  appeal  from  your  decision  must  be 
filed  within  sixty  days  from  the  date  of  the  service  of  the  notice  of 
such  decision,  otherwise  the  same  will  become  final.    After  notice  has 
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been  given  of  your  decision,  the  time  will  continue  to  run,  unless 
stopped  by  the  filing  of  a  motion,  or  by  your  action  sua  sponte. 

In  case  there  is  a  motion  filed  for  the  review  of,  or  recommendation 
of,  your  decision,  the  time  within  which  an  appeal  must  be  filed  will  be 
stopped  from  running,  until  notice  is  given  of  your  decision  upon  such 
motion. 

After  the  expiration  of  the  time  allowed  for  appeal,  it  is  then  too  late 
for  action  suaspontej  and  that  case  is  as  far  removed  from  your  juris- 
diction as  though  an  appeal  had  been  filed.  Further  action  can  only  be 
taken  by  this  Department  under  the  exercise  of  its  supervisory  author- 
ity. 

In  the  present  case,  your  predecessor  in  office  rendered  a  decision, 
dated  March  14, 1888,  adjudging  the  company's  selection  invalid,  and 
holding  Purcell's  application  for  allowance.  The  company  might  have 
sought  a  review  of  that  decision,  in  accordance  with  the  rules  govern- 
ing the  practice  before  your  office  and  this  Department,  or  it  could  have 
appealed  within  the  time  allowed  for  that  purpose.  It  £edled  to  take 
advantage  of  either  of  these  remedies,  but  in  a  letter  addressed  to  your 
office  stated  that  it  believed  that  your  office  decision  was  inadvertently 
made,  and  asked  that  it  be  suspended. 

This  can  in  no  wise  be  considered  as  a  motion  for  review,  as  it  comes 
too  late,  and  no  notice  thereof  was  ever  given  Purcell. 

The  company  waived  its  lepil  remedies  and  rested  its  case  upon  its 
request  for  suspension,  a  matter  resting  in  the  discretion  of  the  Com- 
missioner. 

This  discretion  was  not  exercised  until  October  13, 1888,  seven  months 
after  decision  had  been  renderc  d  and  long  after  the  time  for  appeal  had 
expired. 

I  am  clearly  of  the  opinion  that  the  suspension  was  made  without 
authority,  and  that  it  should  not  longer  be  continued. 


cmppbwa  scrip— assrgnment--contb8t. 

Hyde  et  al.  v.  Waeeen  bt  al. 

The  right  to  select  eighty  acres  of  land  conferred  npon  the  mixed  bloods  of  the  Chip- 
pewos  by  the  seventh  clause  of  section  2  of  the  treaty  of  September  SO,  1854,  is 
personal  and  not  .'Assignable ;  and  any  attempt  of  the  Lidian  to  sell,  or  of  any 
person  to  purchase  the  certificate  of  snch  right,  or  to  acquire  any  right  there- 
under by  means  of  two  powers  of  attorney,  one  to  locate  and  the  other  to  sell 
the  land  after  location,  is  without  authority  of  law. 

The  subsequent  ratification  of  acts  performed  under  a  double  power  of  attorney, 
executed  for  the  purpose  of  effecting  a  transfer  of  the  Indian's  right  of  selection, 
does  not  operate  to  give  validity  to  a  location  and  sale  made  thereunder. 

A  contest  may  be  properly  entertained  to  determine  the  validity  of  a  scrip  oreertin- 
cate  location. 

Secretary  NohU  to  the  Commissioner  of  the  General  Land  Office^  Md^ 

31,  1892. 

By  your  letter  dated  May  10, 1890,  are  transmitted  the  papers  in  the 
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case  of  Thomas  W.  Hyde,  et  al.  v.  James  H.  Warren,  on  the  appeal  of 
the  former  from  the  decision  of  your  office  dated  October  16, 1889,  sus- 
taining the  latter's  location,  allowed  by  the  local  office  on  October  15, 
1885,  E.  K.  Xo.  79,  of  lot  7,  and  the  NB  J  of  SW  i  of  section  30,  T.  63  ^.^ 
R.  11  W.,  4th  P.  M.,  Dnluth,  Minnesota,  under  the  provision  of  the 
seventh  clause  of  article  two  of  the  treaty  of  September  30, 1854  (not 
1885  as  stated  in  said  decision),  with  the  Chippewa  Indians  (10  Stat., 
1110),  and  overruling  the  several  applications  to  contest  said  location 
and  enter  the  land  covered  thereby. 

The  record  shows  that  one  Joseph  H.  Chandler  on  February  23, 1889, 
applied  to  locate  Valeutine  ^crip  No.  51  E^  40  A,  on  said  NE  J  of  the 
SW  J,  and  on  March  23  following,  one  Jesse  G.  Barrick  applied,  by 
his  attorney  in  fact,  to  make  soldiers  additional  homestead  entry  of  said 
lot  7,  and  also  of  lot  8  in  the  same  section,  and  that  both  applications 
were  rejected  by  the  local  officers  for  conflict  with  Warren's  said  loca- 
tion; that  from  said  rejection  said  parties  duly  appealed  to  you;  that 
on  May  23, 1889,  counsel  for  said  Chandler  and  Barrick  filed  with  you 
affidavits  of  contest  against  said  Chippewa  location,  and  on  June  14th 
of  same  year  other  affidavits  of  contest  were  filed  in  the  local  office 
against  Warren's  said  location  upon  substantially  the  same  grounds  as 
those  filed  with  you;  that  on  March  11, 1889,  prior  to  the  filing  of  said 
affidavits  in  the  local  office,  one  Emil  Hartman  applied  to  the  local  office 
to  locate  Porterfield  scrip  certificates  IsTos.  46  and  117,  issued  under  the 
provisions  of  the  act  of  April  11, 1860  (12  Stat.,  836),  upon  said  tracts, 
which  were  rejected  because  of  said  prior  Chippewa  scrip  location,  and 
separate  appeals  from  said  action  were  filed  in  the  local  office  by  said 
Hartman  on  March  19th  following,  together  with  affidavits  of  contest 
against  said  location  by  Warren. 

Ton  held  that  the  Chippewa  scrip  location  by  Warren  was  valid  and 
segregated  the  land,  and  affirmed  the  action  of  the  local  officers  reject- 
ing said  applications  of  Chandler,  Barrick  and  Hartman,  to  enter  said 
land.  Ton  also  held  that  the  rights  of  Chandler  and  Barrick  as  con- 
testants, attached  on  June  14, 1889,  the  day  when  their  said  affidavits 
were  filed  in  the  local  office,  and  that  their  rights  must  be  held  to  be 
subject  to  the  prior  right  of  Hartman,  because  the  latter's  affidavit  of 
contest  was  first  tiled  in  the  local  office  as  reqiured  by  the  sixth  rule  of 
practice  (4  L.  D.,  37),  and  that  Hartman's  affidavit  of  contest,  and  the 
affidavits  in  support  thereof,  do  not  present  allegations  sufficient,  if 
true,  to  require  you  to  order  a  hearing. 

On  November  13, 1889,  counsel  for  Hartman  filed  a  motion  for  a  re- 
consideration and  "review  of  your  said  decision,  and  on  the  19th  of  same 
month  counsel  for  Joseph  H.  Chandler  filed  a  motion  to  strike  said 
motion  for  review  from  the  record,  because  no  copy  thereof  was  served 
on  him  as  required  by  the  rules  of  practice. 

On  March  13, 1890,  you  considered  said  motions,  and  held  that  the 
motion  of  Chandler  must  be  granted.    Thereupon  appeals  were  filed 
14561— VOL  14 37 
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from  said  decision  of  October  16, 1889,  and  by  stipniation  of  counsel  an 
oral  argument  was  had  on  October  19, 1891,  at  whicli  counsel  were 
heard  in  behalf  of  Warren's  said  location,  the  right  of  Hartman,  Chan- 
dler and  Bamck  to  enter  said  land  and  to  contest  the  validity  of  said 
location  J  also  in  support  of  the  claim  of  Thomas  W.  Hyde  for  the  ^E 
i  of  the  SW  i  of  said  section  30,  whose  claim  was  not  mentioned  in 
either  of  your  said  decisions. 

It  is  alleged  in  the  brief  of  counsel  for  Hyde,  filed  at  the  oral  argu- 
ment, that  he  applied  on  April  10, 1886,  to  contest  said  Wajren's  loca- 
tion on  the  ground  that  he  had  a  prior  pre-emption  right  to  the  land 
claimed  by  him;  that  you,  on  December  22, 1888,  directed  the  local  of- 
ficers to  order  a  hearing  upon  said  application  and  afterwards,  to  wit, 
on  March  8, 1889,  revoked  said  order  without  notice  to  him;  that  in 
July  of  the  same  year  Hyde  filed  a  motion  to  set  aside  said  order  of 
March  8, 1889,  which  motion  has  not  yet  been  acted  upon  by  you;  that 
on  February  23, 1889,  he  filed  another  application  in  the  local  office  to 
obtain,  under  the  pre-emption  law,  the  said  !N^E  J  of  the  SW  J,  and  also 
to  be  allowed  to  contest  the  said  Warren  location;  that  on  October  29, 
1889,  Hyde  again  made  application  to  contest  said  Warren  location  and 
filed,  in  support  thereof,  his  own  and  the  affidavit  of  two  other  persons; 
that  you  on  October  16, 1889,  held  that  the  Warren  location  was  valid 
and  "utterly  overlooked  and  ignored  the  daim  of  Hyde."  It  is  further 
alleged  in  said  brief  that  Hyde,  as  a  successful  contestant^  on  April  2, 
1891,  applied  at  the  local  land  office  to  enter  under  the  homestead  laws 
.  three  tracts  of  land  in  said  section  involved  in  the  case  of  Hyde  et  al 
V.  Eaton  et  al.  (on  review)  12  L.D.,  157,  upon  which  application  a  hear- 
ing was  ordered  before  the  local  office  and  is  still  pending.  It  is  quite 
evident  that  if  said  Warren  scrip  location  be  sustained,  the  claims  of 
the  other  parties  must  fail,  and  the  first  question  to  be  determined  is, 
are  the  allegations  of  the  contestants,  or  either  of  them,  sufficient  to 
.  require  either  a  hearing  to  determine  the  validity  of  said  Warren's  loca- 
tion, or,  ux>on  the  conceded  facts,  should  the  Chippewa  scrip  location  be 
.  canceled  and  the  land  awarded  to  the  first  legal  applicant  t  The  War- 
'  ren  location  having  been  presented  to  and  allowed  by  the  local  officers, 
'  prima  facie  segregated  the  land  covered  thereby.  Hartman  appealed 
'  firom  the  action  of  the  local  office  rejecting  his  said  application  to  locate 
said  land  with  Porterfield  scrip,  and  alleged  that  said  Warren  location 
did  not  legally  appropriate  the  land  because  it  was  ^^  fraudulent  and 
void,''  and  for  other  reasons  specifically  set  out  in  the  contest  applica- 
tion, to  which  reference  is  made. 

It  is  alleged  in  said  contest  application  that  said  Porterfield  scrip 

was  wrongfully  rejected,  because  the  land  applied  for  was  not  'legally 

appropriated,"  and  that  said  Warren  location  should  be  cancelled  by 

you  for  certain  reasons  which  may  be  summarized  as  follows: 

(1)  That  said  Warren  was  not  legally  entitled  to  make  a  location  of 

.  said  land,  and  said  location  was  not  made  by  him  or  for  his  benefit. 
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.  (2)  That  prior  to  the  date  of  said  location,  said  Warren  had  for  a 
valuable  consideration  parted  with  said  certificate,  and  for  the  purpose 
of  evading  <'  the  express  prohibition  of  the  law,  and  aid  and  permit 
his  vendees  to  accomplish  by  circumlocution  and  subterfuge,  a  firaud 
and  imposition  upon  the  officers  of  the  law,  had  signed  and  acknowl- 
edged certain  powers  of  attorney,  one  to  locate  the  land,  and  the  other 
to  sell  the  same  after  its  location;"  and  said  x>ower8  of  attorney  are 
illegal  and  void  because  no  name  was  inserted  therein,  nor  was  the 
land  described  in  either  of  them,  the  same  being  contrary  to  law  and 
the  rules  of  this  Department. 

(3)  That  prior  to  said  location,  the  Warren  scrip  was  <'  in  the  open 
market  for  sale  at  Duluth,  Minnesota,  by  0.  d'  Autremont,  Jr.,  a  resi- 
dent of  Duluth,  and  the  business  associate  or  partner  of  the  said  J.  H. 
Sharp,  the  pretended  attorney  in  fact  of  said  James  H.  Warren,"  who 
knew,  at  the  time  said  location  was  made,  that  said  Warren  <^  had  no 
interest  in  the  said  certificate  of  scrip  and  was  to  get  no  interest  what- 
ever in  the  lands  which  he  attempted  to  locate  in  said  scrippee's  name 
with  said  scrip." 

(4)  That  the  contestant  has  been  informed  that  said  Warren  was 
Secretary  of  the  Home  Missionary  Society,  living  in  San  Francisco 
about  the  time  said  location  was  made,  and  ^^  was  under  the  7th  clause 
of  the  2nd  article  of  the  treaty  of  September  30, 1854,  entitled  to  80 
acres  of  land;"  that  said  location  was  illegal  because  <Hhe  certificate 
of  identity,  or  so  called  scrip  •  .  •  .  upon  its  face  expressly  de- 
clared that  any  assignment^  sale,  pledge,  or  mortgage,  of  the  same 
would  not  be  recognized  as  valid  by  the  XTnited  States,  nor  any  right 
accruing  under  it,"  which  condition  was  wholly  disregarded,  and  the 
location  was  made  in  the  interest  and  for  the  benefit  of  Fred.  F.  Hun- 
tress, and  three  others,  and  not  for  the  benefit,  either  present  or  pros- 
I>ective  of  said  Warren. 

(5)  That  said  location  has  not  been  sanctioned  by  the  President  oi 
the  United  States,  and  the  right  to  locate  said  land  being  purely  per- 
sonal was  not  asserted  by  said  Warren  for  his  benefit,  nor  by  any  per- 
son duly  authorized  to  make  the  location  for  the  exclusive  use  of  said 
Warren.  Hartman  filed  with  his  said  contest  affidavit,  the  affidavits  of 
two  other  persons,  and  each  swears  ^^  that  he  has  heard  read  the  fore- 
going petition  of  Emil  Hartman,  and  knows  the  contents  thereof,  and 
that  the  same  is  true,  except  as  to  those  matters  therein  which  depo- 
nents believe  to  be  true."  The  subsequent  applications  of  contest  con- 
tain substantially  the  same  allegations  as  to  the  invalidity  of  Warren's 
location  as  those  in  Hartman's  contest  affidavit. 

On  June  12, 1889,  counsel  for  Hartman  filed  with  you  the  affidavit  of 
James  H.  Warren,  made  at  Los  Angeles,  California,  on  April  1st,  1889, 
alleging  that  he  was  married  in  1850  to  Emily  A.  GhurchOl,  and  has 
never  been  ^^  married  but  once; "  that  on  September  30, 1854,  he  was  a 
clergyman  of  the  Congregational  Church  and  lived  at  Nevada  Gity^ 
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California^  that  under  the  Chippewa  treaty  of  September  30,  1854 
(8upra)y  he  was  entitled  to  scrip,  and  in  the  year  1884  he  received  "  a 
letter  of  identity  "  showing  that  he  was  a  beneficiary  under  said  treaty  j 
that  in  the  year  1884,  or  1885,  he  sold  said  certificate  to  some  person 
whose  name  he  does  not  recollect;  that  when  he  sold  said  scrip  lie 
parted  with  all  of  his  right,  title  and  interest,  without  any  reservation 
whatever  of  any  interest  in  the  land  which  might  be  located  with  said 
scrip,*  that  at  the  time  of  said  sale,  he  signed  a  power  of  attorney  in 
connection  with  said  scrip,  but  is  unable  to  recollect  the  name  of  tlie 
person  inserted  in  said  power  of  attorney,  or  whether  any  name  was 
inserted  therein;  that  according  to  his  recollection  there  was  no  de- 
scription of  the  land  in  said  power  of  attorney,  nor  in  any  papers  signed 
by  him  at  the  time  of  said  sale;  that  he  has  never  had  any  acquaintance 
with  Kristian  Kortgaard,  Fred  F.  Huntress  or  Samuel  C.  Brown,  or  had 
any  business  acquaintance  with  either  of  them;  that  he  never  ap- 
pointed either  of  said  persons  his  attorney  to  locate  for  him  any  land 
in  township  63  K,  of  range  11  west,  4  P.  M.  Minnesota,  nor  did  he  ever 
personally  locate  any  lands  in  said  State  or  elsewhere  under  said  scrip; 
that  he  never  had  any  interest  in  any  part  of  lot  7  and  the  KE  ^  of  the 
SW  i  of  section  30,  T.  63  N.,  E.  11  W.,  4  P.  M.  in  Minnesota;  that  he 
does  not  know  and  never  had  any  business  relations  with  ^<  J.  H.  Sharp 
or  Charles  Dautremont.^ 

In  his  appeal  firom  your  decision  Hartman  alleges  nineteen  specifica- 
tions of  error,  which  may  be  condensed  as  follows: 

(1)  In  holding  that  said  Warren's  location  was  a  valid  appropriation 
of  said  land,  and  that  the  allegations  of  contest  and  showing  made  were 
not  suf&cient  to  overcome  the  presumption  in  fieivor  of  its  validity,  and 

(2)  That  if  said  aUegations  be  true  they  would  not  warrant  the  can- 
cellation of  said  Warren's  location. 

(3)  In  deciding  that  said  Chippewa  scrip,  with  the  accompanying 
I)owers  of  attorney,  authorizes  the  sale  and  transfer  of  the  right  of  said 
Warren  to  select  eighty  acres  of  land  under  the  provision  of  said  treaty, 
because  said  certificate  contains  no  words  restraining  such  sale  or  trans- 
fer, and  if  such  right  be  not  assignable,  any  attempted  transfer  would 
be  invalid  but  would  not  affect  the  validity  of  said  location. 

(4)  In  deciding  that  if  a  patent  issued  on  said  location,  it  would  in- 
ure to  the  benefit  of  said  Warren,  and  no  other  person  had  a  right  to 
object  to  said  location  as  it  was  made  in  the  name  of  said  Warren. 

(5)  In  not  deciding  that  the  right  under  said  treaty,  being  purely 
personal  and  inalienable,  is  not  difi'erent  in  its  nature  &om  Sioux  half- 
breed  scrip,  and  is,  therefore,  controlled  by  the  departmental  decision 
in  the  case  of  Allen,  et  al.,  v.  Merrill,  et  dl.  (8  L.  B.,  207),  on  review  (12 
L.  D.,  138). 

(6)  In  holding  that  said  location,  although  made  in  the  name  of  said 
Warren  but  not  for  his  use,  by  one  acting  under  a  power  of  attorney, 
given  for  the  purpose  of  selling  the  right  of  the  scrip  claimant  to  locate 
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said  land,  can  be  made  valid  by  a  subsequent  ratification  by  said  War* 
ren,  especially  in  the  case  of  an  adverse  claim;  and  Anally^ 

(7)  In  rejecting  the  application  of  Hartman  to  enter  the  land  covered 
by  said  Warrea  location,  and  not  ordering  a  hearing  to  determine  the 
matters  at  issue  between  said  parties. 

Chandler  and  Barriok  also  severally  appeal  firom  your  decision  of 
October  16,  1889,  ux)on  the  ground  that  Warren's  location  was  abso- 
lutely void,  and  that  it  was  error  to  reject  their  several  applications  for 
the  land,  and  also  upon  the  further  ground,  that  Hartman'is  application 
to  contest  was  not  corroborated  as  required  by  the  regulations  of  this 
Department  and  should  have  been  rejected,  and  their  applications  to 
contest  said  Warren's  location  should  have  been  received.  Hyde  ap- 
pealed on  the  ground  that  he  was  a  prior  pre-emption  claimant  for  the 
KE  J  of  the  SW  J  of  section  30,  and,  therefore,  Warren's  location  of  the 
same  was  invalid. 

The  first  question  to  be  determined  is,  whether  the  Warren  serip,  or 
certificate  of  identity,  is  assignable,  for,  if  this  question  be  answered 
affirmatively,  then  the  only  conflicting  claim  to  be  determined  is  that 
of  Mr.  Hyde. 

On  September  30, 1854  (10  Stat.«  1109),  a  treaty  was  concluded  at  La 
Pointe,  in  the  State  of  Wisconsin,  by  the  United  States,  with  <^  the 
Chippewa  Indians  of  Lake  Superior  and  the  Mississippi,"  by  which  the 
Indians  ceded  to  the  United  States  "all  the  lands  heretofore  owned  by 
them  in  common  with  the  Ohippewas  of  the  Mississippi"  lying  east  of 
a  certain  boundary  therein  described.  By  the  second  section  thereof, 
certain  reservations  were  set  apart  for  the  Ohippewas  of  Lake  Superior 
and,  in  the  7th  clause  of  said  section,  it  was  agreed  that, — 

Each  head  of  a  family  or  single  person,  over  twenty-one  years  of  age  at  the  present 
time,  of  the  mixed  bloods,  belonging  to  the  Ohippewas  of  Lake  Superior,  shaU  be  en- 
titled to  eighty  acres  of  land,  to  be  selected  by  them  under  the  direction  of  the  Pres- 
ident, and  which  shall  be  secured  to  them  in  usual  form. 

The  contemporaneous  construction  of  said  clause  by  the  Department 
is  fully  set  out  in  the  report  of  the  Commissioner  of  Indian  Affairs 
dated  March  8, 1872,  and  the  decision  of  Mr.  Secretary  Delano  dated 
March  19, 1872  (in  House  Ex.  Doc.  193,  42nd  Congress,  2nd  Session,  p. 
4-18  and  316-318,  inclusive).  In  said  report  it  appears  that  on  Feb- 
ruary 17th,  1856,  the  Indian  Agent,  then  in  the  city,  suggested  to  the 
Indian  Office  "the  propriety  of  issuing  certificates  to  persons  entitled 
to  land,  under  the  7th  clause  of  the  second  article  of  said  treaty,  and 
enclosed  a  form,  which  he  proposed  for  such  certificates,"  which  letter 
was  referred  to  CommissioHer  Hendricks,  of  the  Qeneral  Land  Office^ 
who,  on  the  23rd  of  the  same  month,  reported  that  in  his  opinion,  "the 
issue  of  certificates  or  scrip  in  any  form"  was  not  provided  for  in  the 
treaty,  nor  authorized  by  any  law,  and  that  "the  plan,  if  adopted  even 
temporarily,  would  be  firaught  with  many  evil  results."  In  his  opinion 
^<the  trea^  contemplated  ownership  and  possession  by  the  Indians 


582  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

personally,  and  was  designed  to  guard  against  any  transfer  of  bis  rights 
before  tLe  issuing  of  the  patent." 

On  March  3, 1856,  the  papers  were  referred  to  the  Indian  OflBce,with 
the  following  endorsement  by  the  Secretary :  "  Sec'y  remarks  ^ Let  mem's 
be  given  In's  as  proposed,  but  with  clause  expressly  and  decidedly  vs. 
any  transfer,  mortgage  &c.  Patent  be  issued  to  the  Indians,  not  in 
anywise  to  inure  to  the  benefit  of  any  one  but  the  Ind.  and  his  heirs.'" 

On  March  12,  1856,  the  Indian  Office  reported  to  the  Department 
that  it  was  impossible  for  the  Indian  agent  to  make  the  locations  pro- 
vided for  in  said  clause  of  the  treaty,  because  the  Indians  were  so 
widely  scattered,  and  "recommended  the  issuance  of  scrip  ^  in  the  form 
submitted,  as  the  most  practicable  method  of  disposing  of  the  half- 
breed  claims.  The  form  was  approved  by  Secretary  McClelland,  and 
after  reciting  said  clause,  prescribes  the  form  of  certificate  of  the  In- 
dian agent,  that  the  person  therein  named  is  one  of  the  beneficiaries 
of  said  treaty  and  is  entitled  to  eighty  acres  of  land  as  therein  pro- 
vided, which  certificate  required  the  approval  of  the  Secretary  of  the 
Interior. 

The  certificate  also  contains  the  following : 

It  is  expressly  nnderstood  and  declared  that  any  sale,  transfer,  mortgage,  aasignmenty 
or  pledge  of  this  certificate,  or  of  any  rights  accruing  under  it,  wiU  not  be  recog- 
nized as  valid  by  the  United  States;  and  that  the  patent  for  lands  located  by  virtne 
thereof  shall  be  issued  directly  to  the  above  named  reservee,  or  his  heirs,  and  ahaU 
in  no  wise  inure  to  the  benefit  of  any  other  person  or  persons. 

On  July  8, 1856,  in  a  report  to  the  Secretary,  the  Indian  Office  con- 
strued said  clause  to  include  only  such  ^'  mixed  bloods  of  Ghippewas 
of  Lake  Superior  as  resided  among  or  contiguous  to  the  various  bands 
of  those  Indians,  as  distinguished  from  the  Ghippewas  of  Michigan  and 
the  Ghippewas  of  the  Mississippi,''  and  the  Secretary,  uj^n  considera- 
tion of  said  report,  having  directed  the  Indian  Office  to  be  as  liberal 
in  the  construction  of  said  clause  as  its  terms  would  warrant,  the  Indian 
Office  thereupon  rejected  the  applications  of  all  parties  who  did  not 
come  within  said  construction  as  stated  in  said  report. 

On  July  23, 1858,  Acting  Secretary  Kelley  advised  the  Indian  Office 
that  '^  the  proper  construction  of  said  clause  was  distinctly  before  the 
Department  at  the  date  of  office  rex>ort  of  July  8,  1856,  and  that  he 
regarded  it  as  having  been  settled  by  the  Secretary's  decision  of  July 
10, 1856,  and  the  practice  of  the  Office  of  Indian  Affairs  under  it." 

This  construction  continued  until  May  18, 1863,  when  it  was  changed 
by  Secretary  Usher,  and  scrip  was  continued, — 

to  be  issued  to  other  half-breeds  without  regard  to  their  residenoOi  the  only  require- 
ment being  satisfactory  evidence  that  they  were  half-breeds  or  mixed  bloods  belongs* 
ing  to  the  Ghippewas  of  Lake  Superior  and  the  Mississippi,  and  were  twenty-one 
years  of  age  or  the  head  of  a  family  at  the  date  of  the  treaty. 

On  June  9th,  1865,  Mr.  Secretary  Harlan  decided  that  said  treat; 
'<does  not  contemplate  the  issuing  of  ^  scrip,'  but  patents,  for  the  land 
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to  whicli  the  half-breed  or  mixed  blood  Chippewa  may  be  entitled.'^ 
And  the  Commissioner  of  Indian  Affairs  was  directed-  to  instruct  the 
Indian  agents  <^so  that  no  more  'scrip'  may  issue  to  any  of  said  half- 
breeds.'' 

On  October  28, 1867,  Mr.  Secretary  Browning  advised  the  Indian 
Office  that  he  concurred  in  said  decision  of  Mr.  Secretary  Usher,  rela- 
tive  to  the  persons  entitled  to  the  benefits  of  said  7th  clause,  and  also 
re-affirmed  said  decision  of  Mr.  Secretary  Harlan  that  said  treaty  did 
not  authorize  the  issuance  of  scrip,  but  that  the  land  must  be  selected. 
under  the  direction  of  the  President,  and  secured  to  the  party  by  patent. 

The  Commissioner  of  Indian  Affairs  also  recites  in  said  report  the 
action  of  his  office  and  the  Department  relative  to  the  appointment  of 
a  Commission  to  investigate  the  alleged  fraudulent  issue  of  scrip  under 
said  7th  clause,  and  its  report  thereon,  and  he  concludes  that  Mr.  Sec* 
retary  Usher's  decision  of  May  18, 1863,  was  wrong  and  ought  to  be 
reversed;  that  said  treaty  did  not  contemplate  the  issuance  of  ^^ scrip 
in  any  form  or  in  any  sense;"  that  the  scrip  or  certificates  of  identity 
already  issued, — 

have  vested  no  rights  in  maj  olAimant,  and  oan^  therefore,  constitate  no  objection 
to  any  action  which  the  Department  may  deem  is  desirable  to  take  to  carry  out  the 
provisions  of  the  treaty  of  1854|  throngh  any  other  form  of  procedure. 

On  March  19, 1872  (H.  Ex.  Doc.,  suproj  p.  316),  Mr.  Secretary  Delano 
concurred  in  the  view  expressed  by  Oommissioner  Walker,  and  over- 
ruled said  decision  of  Mr.  Secretary  Usher,  which,  as  he  states,  ^^  had 
resulted  in  extensive  and  systematic  frauds,  by  which  scrip  has  been 
issued  to  fictitious  persons  and  many  others  not  embraced  in  said 
seventh  clause,  and  apparently  for  the  benefit  only  of  those  who  had 
contrived  this  scheme  for  the  purpose  of  private  gain  and  speculation." 
Secretary  Delano  also  directed  that  the  unpatented  entries,  with  cer- 
tain exceptions,  should  be  canceled,  and  that, — 

hereafter  any  persons  claiming  the  benefits  of  the  seventh  clanse  of  the  second  article 
of  the  treaty  aforesaid,  shaU  be  required,  first,  to  appear  before  an  Indian  agent 
within  whose  jurisdiction  he  resides,  and  make  proof  nnder  the  sanction  of  an  oath, 
to  the  satisfaction  of  said  agent,  that  he  or  she,  at  the  date  of  said  treaty,  was  the 
head  of  a  family  or  a  single  person  orer  twenty-one  years  of  age,  of  the  mixed-bloods 
belonging  to  the  Chippewas  of  Lake  Superior  at  that  date.  When  such  proof  is 
made,  said  Indian  agent,  if  satisfied  that  the  applicant  is  entitled  to  locate  land 
nnder  said  seventh  clause,  shall  deposit  the  same  with  the  register  of  the  land  office 
within  whose  district  the  land  is  situated  to  which  the  beneficiary  under  said  treaty 
is  entitled,  giving  with  it  a  certificate  of  his  opinion  in  writing  that  the  person  ap- 
plying is  entitled  to  eighty  acres  of  land  under  the  treaty  aforesaid ;  whereupon  said 
person  shaU  be  entitled  to  enter,  by  proper  description,  the  tract  which  he  desires. 

On  January  20, 1874,  the  Commissioner  of  Indian  Affairs  reported  to 
the  Secretary  that  he  had  received  the  claim  of  said  Warren,  through 
Hon.  T.  W.  Ferry,  who  filed  a  communication  from  him  dated  San 
Francisco  December  18, 1874,  to  be  allowed  to  make  proof  that  he  was 
entitled  to  enter  eighty  acres  of  laud  under  the  provision  of  said  7th 
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clanse.  The  Gommissioner  reccmuneaded  that  on  accoant  of  llie  dis- 
tance to  the  nearest  Indiaa  agent^ — 

before  whom  Mr.  Warren  csn  make  proof  as  required  by  departmental  order  of  llaieh 
19, 1872,  and  as  he  is  personally  known  to  Senator  Ferry  and  myself,  as  being  a 
mixed-blood  Chippewa  of  Lake  Saperior,  and  entitled  to  the  benefits  of  the  treaty 
of  liB54y  said  order  be  so  far  modified  in  this  ease  as  to  permit  the  substitntion  of  the 
certificate  of  the  Commissioner  of  Indian  Affairs  for  the  action  required  to  be  taken 
before  the  local  Indian  agent,  which  shall  entitle  him  to  locate  land  under  ssid 
seventh  clanse  of  said  second  article  of  the  treaty  of  1854,  and  enter  by  proper  de- 
scription the  tract  he  may  desire. 

On  January  21, 1875,  Secretary  Delano  approved  said  recommenda- 
tion and  directed  the  Commissioner  of  Indian  Aifoirs  to  advise  the 
Commissioner  of  the  General  Land  Office  of  said  action,  and  request 
him  to  notify  the  registers  of  the  proper  land  offices  accordingly. 

It  is  earnestly  contended  in  behalf  of  Warren  that  this  was  an  ad- 
judication that  he  was  a  mixed-blood  Chippewa,  and  had  a  right  to 
enter  eighty  acres  of  land  under  the  provisions  of  said  clause.  On  the 
other  hand,  it  is  insisted  that  the  order  of  the  Secretary  was  not  made 
upon  a  full  presentation  of  all  of  the  facts,  and  that  Secretary  Delano  did 
not  intend  to,  and  did  not,  change  his  former  decision  of  March  19, 
1872,  in  which  he  expressly  held  that  the  former  ruling  of  the  Depart- 
ment was  erroneous,  and  that  ^<no  one  is  entitled  to  the  benefits  of  said 
7th  clause  unless  he  belonged  to  the  Chippewas  of  Lake  Superior  at 
the  date  of  the  treaty;''  and,  at  that  date,  resided  with th^tn  or  contig- 
uous  thereto.  It  is  evident  from  the  foregoing  that  the  papers  pre- 
sented to  Secretary  Delano  did  not  state  or  intimate  that  at  the  date 
of  the  treaty  Mr.  Warren  did  not  reside  with  the  Chippewas  of  Lake 
Superior,  or  near  by,  and  it  will  not  answer  to  say  that  the  Secretary 
intended  to  award  him  the  right  to  enter  eighty  acres  of  land  under 
said  clause  if,  in  fact,  he  was  not  entitled  to  the  same  under  the  de> 
cision  of  the  Secretary  of  March  19, 1872,  (supra).  The  Conmiissioner's 
report  upon  which  said  decision  was  based,  shows  that  the  Indian 
agent,  on  I^ovember  21, 1855,  under  instructions  from  the  Indian  Office, 
transmitted  a  list  containing  two  hundred  and  seventy-eight  names  of 
''persons  entitled  to  claim  land"  under  said  7th  clause,  which  he  said 
had  ''been  prepared  with  much  care,  and  contains  no  names  but  such 
as  in  my  (his)  judgment,  are  clearly  entitled  to  the  benefit  of  the  pro- 
visions referred  to.  Some  have,  doubtless,  not  yet  rep<Mrted;  but  the 
list  cannot  be  very  materially  increased."  Notwithstanding  this  state- 
ment of  Agent  GUbert^  it  appears  that  prior  to  Secretary  Delano's  de- 
cision one  thousand  one  hundred  and  sixty-eight  pieces  of  scrip  or  cer- 
tificates were  issued  under  said  clause,  of  which  eight  hundred  and 
sixty -seven  were  located,  and  five  hundred  and  fifty-eight  patented, 
and  also  five  other  patents  were  issued  "out  of  one  hundred  and  seven- 
teen personal  applications  made  and  received  for  land."  This  large 
illegal  over-issue  was  occasioned,  according  to  Secretary  Delano's  de- 
cision, by  the  erroneous  ruling  of  Secretary  Usher,  that  "proof  of 
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tctua!  residence  among  oroontiguoos  to  the  Chippewas  of  Lake  Snpe- 
nor  and  the  Mississippi  at  tiie  date  of  the  treaty  was  no  longer  re- 
quired of  claimants  under  said  se^^itfa  dause." 

It  is  evident,  to  my  mind,  that  the  construction  of  said  treaty  prior 
to  said  decision  of  Secretary  TJsher,  which  was  reversed  by  Secretary 
Delano^  was  correct.  The  Chippewas  of  Lake  Sux)erior  are  mentioned 
in  said  7th  clause  in  their  tribal  capacity,  and  like  other  tribes  who 
have  made  treaties  with  the  United  States,  they  were  anxious  to  make 
some  provision  for  the  miiced-bloods  <^  belonging"  to  them,  living  with 
them,  or  in  close  contiguity.  It  was  never  intended  that  said  clause 
should  be  so  ext^ided  as  to  embrace  those  who  had  abandoned  their 
tribal  relations,  and  perhaps  have  become  members  of  other  tribes  or 
communities.  And  this  conclusion  is  reached  by  me  independently  of 
the  act  of  December  19, 1854  (10  Stat.,  598),  authorizing  the  President 
to  negotiate  with  the  Chipi^ewa  Indians  for  the  extinguishment  of  their 
title  to  all  lands  in  Minnesota  and  Wisconsin,  which  contains  a  restric- 
tion upon  the  power  of  alienation  without  the  consent  of  the  President; 
or,  of  the  act  of  June  8, 1872  (17  Stat.,  340),  authorizing  the  purchase 
<^with  cash  or  military  bounly  land  warrants,''  of  lands  located  under 
said  7th  clause  by  ^^innocent  holders  of  the  same." 

It  being  now  alleged  that  said  Warren  was  not  residing  ^^  among  or 
contiguous  to  the  Chippewas  of  Lake  Superior  and  the  Mississippi  at 
the  date  of  the  treaty"  and,  t^erefbre^  not  entitled  to  eighty  acres  of 
land  thereunder,  it  is  proper  that  the  charge  should  be  investigated. 

But  if  it  be  conceded,  argumdo,  that  said  Warren  was  a  beneficiary 
under  said  treaty,  yet  it  must  be  held,  I  think,  that  his  right  of  loca- 
tion was  not  the  subject  of  sale  prior  to  the  issue  of  patent.  It  will  be 
observed  that  the  selections  of  the  half-breeds  are  to  be  made  ^^  under 
the  direction  of  the  President,  tod  which  shall  be  secured  to  them  in 
usual  form;"  that  prior  to  the  issue  of  patent  the  President  may  issue 
directions,  through  the  Secretary  of  the  Interior,  which  will  be  as  bind* 
ing  as  if  issued  under  his  own  hand.  Wilcox  v.  Jackson  (13  Peters, 
498),  and  that  under  the  uniform  decisions  of  all  of  the  Secretaries  of 
the  Interior  upon  the  question,  the  scrip  or  certificate  was  not  assign- 
able. And  it  was  usually  stated  on  its  face  that  any  sale,  mortgagei 
or  pledge  thereof,  "  or  of  any  right  accruing  thereunder  will  not  be  rec- 
ognized as  valid  by  the  United  States."  It  can  hardly  be  seriously 
contended  that  the  certificate  issued  to  Mr.  Warren,  even  if  it  did  not 
on  its  face  have  said  restriction,  was  therefore  assignable. 

No  reason  appears  for  making  Mr.  Warren  an  exception,  and  it  is  not 
stated  in  his  certificate  that  it  is  assignable,  and  that  he  is  excepted 
from  the  repeated  and  uniform  ruling  of  the  Department.  Besides, 
your  circular  dated  March  15, 1873,  to  the  registers  and  receivers  of  the 
United  States  Land  Offices,  paragraph  8,  distinctly  says,  <*this  scrip  is 
not  assignable,  transfers  of  the  same  being  held  void  (O.  L.  L.,  p.  708), 
It  is,  however,  asserted  that  although  the  scrip  or  certificate  is  not 
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assignable,  yet  the  property  right  in  the  land  is  the  subject  of  sale,  and 
that  the  supreme  court  has  so  expressly  ruled  in  the  following  cases, 
Dole  V.  Wilson,  20  Minn.,  356;  Doe  t7.  Wilson,  23  Howard,  457;  Crews 
V.  Burcham,  1  Black,  352 ;  Prentice  v.  Steams,  113  U.  S.,  435. 

These  cases  have  all  been  examined  and,  in  my  judgment,  Ihey  do 
not  warrant  the  contention  claimed  by  counseL  They  all  arose  after 
patents  had  been  issued,  and  it  does  not  appear  that  in  the  cases  of 
Doe  V.  Wilson  and  Crews  v.  Burcham  that,  either  in  the  treaty,  or  by 
the  Department,  there  were  any  express  restrictions  against  the  right 
of  alienation. 

In  the  case  of  Dole  v.  Wilson  (supra)  j  which  arose  under  said  7th 
clause,  the  court  in  effect  held  that  the  delivery  of  certain  certificates 
of  identity  with  agreements  to  convey,  was  a  sufficient  consideration  to 
support  the  defendant's  promise  to  pay.  In  its  opinion,  the  court  said,— 
<<the  privilege  of  each  half-breed  to  select  eighty  acres  of  land  was  a 
personal  right,  and,  therefore,  the  scrip  issued  as  the  evidence  of  the 
right  was  not  assignable,"  citing  as  authority  the  case  of  Gilbert  «• 
Thompson  (14  Minn.,  544). 

This  latter  case  was  persistently  pressed  upon  the  Department  in  the 
case  of  Allen,  et  ah  v.  Merrill,  etaiL  {STj.  D.,  207),  on  review  (12  L.  D., 
138),  as  authority  for  the  contention  that  although  the  Sioux  half-breed 
scrip  was  not  assignable,  yet  the  property  right  in  the  land  located 
with  said  scrip  and  attempted  to  be  assigned,  was  the  subject  of  sale, 
and  therefore  the  location  made  in  the  name  of  the  half-breed  should 
be  sustained.  But  the  Department  refused  to  accept  this  view,  and 
held  in  the  original  decision  in  said  case,  that  as  the  transfer  of  Sioux 
half-breed  scrip  is  prohibited  by  statute,  the  Department  will  not  recog- 
nize the  right  of  location  in  one  claiming  such  right  by  two  powers  of 
attorney^  one  to  locate  said  scrip,  and  the  other  to  sell  the  land  covered 
by  the  location.  It  was  also  held  that  the  various  departmental  cir- 
culars issued  relative  to  the  location  of  said  scrip  were  valid,  and,  hav- 
ing existed  since  1872,  parties  can  not  justly  complain  of  their  enforce* 
ment,  for  they  must  have  known  of  them  when  they  attempted  to  evade 
their  provisions.  On  review  (12  L.  D.,  138),  the  case  was  again  very 
ftally  considered,  and  it  is  stated  that, — 

It  la  perfectly  plain  to  my  mind,  as  a  matter  of  original  constmctiony  that  hy  the 
act  of  Congress  the  scrip  in  question  was  intended  to  be  the  evidence  of  a  purely 
personal  right  in  the  half-breed  to  locate  and  receire  patent  for  the  number  of  acres 
of  land  therein  called  for.  That  this  is  true  is  clearly  shown  by  the  declaration  in 
the'  act  that  no  transfer  or  conreyance  of  the  scrip  shall  be  valid.  If  the  scrip 
could  not  be  legaUy  transferred  or  assigned,  it  must  necessarily  follow  that  it  could 
not  be  used  as  a  means  to  acquire  title  to  lands  by  any  person  other  than  the  half- 
breed  himself,  or  by  his  agent  or  attorney.  It  was,  therefore,  obviously  intended  for 
the  sole  benefit  of  the  half-breed.  It  could  be  lawfully  located  only  by  him  in  his 
own  proper  person,  or  for  his  sole  use  and  benefit,  by  his  legally  constituted  agent 
or  attorney.  These  propositions  wiU  scarcely  be  seriously  questioned.  They  are  the 
xesult  of  the  dear  and  unambiguous  provisions  of  the  statute. 
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With  reference  to  the  case  of  Gilbert  v.  Thompson  {supra\  it  is  said, 
(p.  153)— 

The  controlling  points  in  the  case,  as  decided  by  the  conrti  plainly  were,  (1)  that 
a  simple  power  to  sell,  executed  by  a  half-breed,  such  as  the  one  there  considered, 
woald  extend  to  lands  subsequently  acquired  by  moans  of  scrip,  if  within  its  terms, 
and  (2)  that  parol  proof  of  an  intent  coincident  with  the  oreation  of  the  power  to 
transfer  the  scrip,  could  not  be  received  to  defeat  the  power. 

It  is  further  stated  that, — 

no  question,  relatire  to  the  admissibility  of  evidence,  such  as  that  considered  by  the 
court,  can  possibly  arise  in  this  case,  for  the  simple  reason  that  the  goYemment  la 
here  a  party  interested,  whereas  the  controversy  in  that  case  was  between  contending 
claimants  for  the  land  after  the  government  hod  parted  with  its  title. 

It  was  farther  said,  concerning  the  departmental  regulations  cited 
therein — <^  Not  being  in  conflict  with  the  statute,  these  regulations  have 
all  the  force  and  effect  of  law.  Hessong  v.  Burgan  (9  L.  D.,  353),  and 
cases  cited." 

Since  the  regulations  issued  relative  to  the  selection  of  land  under 
said  7th  clause,  not  being  in  conflict  with  the  treaty,  or  any  existing 
law,  must  be  held  to  have  the  force  of  a  st^atute,  any  attempt  of  the  In- 
dian half-breed  to  sell,  or  of  any  person  to  purchase  his  certificate,  or  to 
acquire  way  right  thereunder  by  means  of  two  powers  of  attorney,  one  to 
locate,  and  the  other  to  sell  the  land  after  location,  must  be  held  to  bQ 
illegal  and  in  violation  of  law.  It  is  no  answer  to  say  that  third  parties 
are  not  concerned,  for  the  government  is  an  interested  party,  and  the 
Secretary  of  the  Interior  is  in  duty  bound  to  see  that  the  disposition  of 
every  part  of  the  public  domain  is  in  accordance  with  law,  and  the  regu- 
lations of  his  Department.  ( Witherspoon  v.  Duncan  (4  Wallace,  218) ; 
Lee  V.  Johnson  (116  U.  S.,  48) ;  Williams  v.  United  States  (138  U.  S.,  48). 

In  Knight  v.  United  Land  Association,  et  ah  (October  Term,  1891), 
Mr.  Justice  Lamar,  speaking  for  the.  court,  said, — 

The  Secretary  is  the  guardian  of  the  people  of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office  oblige  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government,  which  is  a  party  in  interest  in  every 
ease  involving  the  surveying  and  disposal  of  the  public  lands. 

The  alleged  ratification  by  Warren  of  the  acts  of  Sharp,  in  the  loca- 
tion and  sale  of  said  land,  can  avail  nothing  if  the  original  transaction 
was  tainted  with  illegality.  "If  the  location  of  the  scrip  was  illegal 
and  invalid,  then  the  deed  of  ratification  could  not  give  it  vitality — 
could  not  vitalize  that  which  had  not  in  it  the  germ  or  essence  of  legal 
Vitality.^    Hyde,  et  al.  v.  Eaton,  et  al.  (supra). 

The  question  who  will  be  entitled  to  a  preference  right  of  entry  of 
the  lands  covered  by  said  Warren  location  does  not  arise  in  this  record, 
and  cannot  be  determined  until  the  validity  of  said  location  shall  have 
been  finally  determined  by  the  Department,  and  an  application  is  filed 
for  the  land,  claiming  a  preference  right  of  entry  by  reason  of  the  can- 
eellation  of  the  location  through  the  efibrts  of  the  applicant.  Saunders 
V.  Baldwin  (9  L.  D.,  391)^  Hyde  et  al.  v.  Eaton  et  al  (12  L.  D.,  157). 
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There  can  be  no  question  of  the  right  of  any  person  to  initiate  a  con- 
test against  a  scrip  or  certificate  location,  upon  sufficient  showing  being 
made,  in  accordance  with  the  rules  of  practice  (1 L.  D.,  38). 

Rale  1,  provides — Contest  may  be  initiated  by  an  adrerse  party,  or  other  peiMiii 
against  a  party  to  any  entry,  or  other  claim  nnder  laws  of  Congress  relating  to  ths 
pablio  lands,  for  any  saffloient  oanse  affecting  the  legality  or  yalidity  of  the  dalm; 
and  the  second  mle  proyides — ^In  erery  case  of  application  for  a  hearing  an  affldaTit 
must  be  tiled  by  the  contestant  with  tiie  register  and  raoeiyar,  faJlj  setting  forth  the 
facts  which  constitute  the  grounds  of  contest. 

And  by  rule  three^  one  or  more  affidavits  must  aeoompany  the  affldayit 
of  contestant  where  an  entry  is  of  record. 

Rule  5  provides  that^^'  In  case  of  entry  or  locaHon  on  which  final  cartiflcate  hM 
been  issued,  the  hearing  wiU  be  ordered  only  by  direction  of  the  Conmussioner  of 
the  General  Land  Office'';  and  mle  6  declares  that— AppUcations  for  hearings  under 
rule  5  must  be  transmitted  by  the  register  and  receiver,  with  speeial  report  and  leo- 
ommendations  to  the  Commissioner  for  his  determination  and  instruotionAi 

From  the  record  before  me^  I  am  satisfied  that  the  contest  affidavit 
of  Hartman,  haying  been  first  filed  in  the  local  office  and  sufficiently 
corroborated,  must  be  held  to  take  precedence  of  the  other  applications 
for  contest.  From  his  own  showing,  the  contest  application  of  Hyde, 
corroborated  by  the  affidavits  of  Powers  and  McDonald,  was  not  filed 
until  October  29, 1889,  long  subsequentiy  to  the  applications  of  Hart- 
man,  Chandler  and  Barrick,  and  it  appears  that  the  hearing  ordered 
upon  his  application  of  April  10, 1886,  was  revoked  by  you  for  the  rea- 
son that  the  Department  held  in  Hyde  et  al.  v.  Eaton  et  al,  on  February 
18, 1889,  and  affirmed  on  review  (12  L.  D.,  167),  that  Hydtfs  pre-emption 
claim  for  said  tract  was  illegal.  Besides,  Hyde's  motion  to  set  aside 
said  order  was  not  made  until  July  6, 1889,  and  his  application  to  con- 
test, supported  by  affidavits,  was  not  filed  until  October  29, 1889,  and 
therefore  cannot  be  considered  until  the  prior  contests  shall  have  beea 
decided.  Durkee  v.  Teets  (4  L.  D.,  99) ;  Woodward  v.  Percival  et  oL 
(idem  234) ;  Oonly  v.  Price  (9  L.  D.,  490). 

In  addition  to  the  foregoing  it  may  also  be  observed  that  according 
to  his  own  showing,  Hyde  is  now  seeking  to  ^iter  three  other  tracts 
under  the  homestead  law.  He  cannot  have  two  settiement  claims  for 
difierent  tracts  at  the  same  time. 

Upon  a  carefcd  consideration  of  the  whole  matter,  I  oondude  that  the 
allegations  set  forth  in  Hartman's  contest  affidavit  are  sufficient  to 
require  a  hearing  to  be  had  to  afford  him  an  opportunity  to  prove  tiie 
same;  that  the  other  applications  of  contest  must  be  held  to  await  the 
result  of  said  contest;  that  Hyde  can  claim  nothing  by  virtae  of  bis 
pre-emption  claim  for  said  KE  ^  of  SW  j^  as  against  th^  govenunent^ 
because  it  has  been  decided  by  the  Departinent  that  his  said  settlemflQt 
daim  was  illegal,  which  decision  was  affirmed  on  review. 

The  decision  of  your  office  is  therefore  reversed,  and  yon  will  diieefca 
hearing  to  be  ordered  in  accordance  with  the  rules  of  ]^»^ee  vpoft 
Hai'tman's  said  allegations  of  contest. 
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rNDLAN  RESERVATION—HOMESTEAD  KNTRT— BXEO  U  Tl  V  JB  ORDER. 

Mathias  Ebert. 

An  executive  order  establishing  an  Indian  reservation  does  not  take  effect  upon 

lands  embraced  within  a  homestead  entry. 

Mrst  AsHstant  Secretary  Chandler  to  the  CommissioKer  of  the  Oenercd 

Land  Office^  June  1,  IdQJS. 

Mathias  Ebert,  on  August  28,  1884,  filed  pre-emption  declaratory 
statement  for  certain  lands  in  T.  29  N.,  B.  16  W.,  Santa  Fe  land  dis- 
trict, New  Mexico. 

A  few  months  afterward  he  applied  to  transmute  the  same  into  a 
homestead  entry,  and  was  allowed  to  do  so  (on  February  25, 1885). 

At  a  later  date  he  made  application  for  an  amendment  of  his  entry — 
which  was  allowed. 

On  June  29, 1886,  Special  Agent  E.  S.  Bruce,  of  your  office,  reported 
that  the  entryman  had  failed  to  reside  on  the  tract  as  required  by  law, 

Thereux)on  you,  on  March  21, 1887,  held  the  entry  for  cancellation* 
The  entryman  appealed-  to  the  Department  where  on  September  29, 
1888,  the  decision  appealed  from  was  formally  affirmed,  upon  the  basis 
of  the  departmental  decision  in  the  case  of  Hugh  A.  Oarmon^  of  the 
same  date. 

Said  decision  was  informally  returned,  in  view  of  the  ffect  that  the 
tract  in  question  was  therein  described  in  accordance  with  the  descrip- 
tion  in  the  original  pre-emption  filing,  when  it  should  have  been  in  ac- 
cordance with  the  description  in  the  amended  homestead  entry. 

A  careftil  re-examlnatlon  of  the  papers  disclosed  the  fact  that  it  was 
impossible  to  determine  from  the  record  transmitted  the  exact  descrip- 
tion of  the  tract  actually  entered  5  and  the  Department,  on  September 
16, 1890,  returned  said  papers  with  a  request  for  a  correct  description^ 
for  information  as  to  whether  any  of  said  tract,  and  if  so  how  much, 
was  situated  outside  of  the  Ifavgjo  Indian  reservation,  and  by  what 
executive  order  the  land  claimed  by  Ebert,  or  any  portion  thereof,  had 
beeB  withdrawn  from  setttoment  and  entry. 

I  am  now  in  receipt  of  your  letter  of  November  30, 1891,  enclosing  a 
report  from  Special  Agent  A.  F.  Leach,  of  your  office,  containing  the 
information  requested. 

From  said  report  and  your  letter  it  appears  that  the  entry,  as  finally 
amended,  covered  the  SW.  J  of  the  SE.  J,  and  the  E.  J  of  the  SE.  J,  of 
Sec.  3,  and  the  SW.  J  of  the  SW.  J  of  Sec.  2,  T.  29  N.,  R.  16  W.,  in  said 
land  district;  that  it  includes  land  lying  on  both  sides  of  the  San  Juan 
river,  without  regard  to  its  meanderings;  that  25.95  acres  of  the  tract 
lie  on  the  north  side,  and  the  remainder  on  the  south  side,  of  said  river — 
the  latter  being  now  e:mbraced  in  the  iN'avfvJo  Indian  reservation. 

The  executive  order  of  January  6, 1880,  enlarged  the  Kavajo  reser- 
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vation  so  as  to  embrace  certain  lands  inclnding  T.  29  K".,  E.'8. 14, 15, 
and  16  W.,  New  Mexico,  lying  south  of  the  San  Joan  river. 

Executive  order  of  May  17, 1884,  exempted  firom  the  operation  of  the 
order  of  January  6, 1880,  so  much  of  T.  29  K,  E.^8. 14, 16  and  16  W., 
as  lies  south  of  said  river  j  and  according  to  the  records  of  your  office, 
and  a  notation  on  Ebert^s  filing  papers,  the  tract  was  restored  to  set- 
tlement and  entry  June  20, 1884. 

It  was  while  this  land  south  of  the  river  was  thus  exempted  from  the 
operation  of  the  executive  order  of  earlier  date,  and  open  to  settlement 
and  entry,' that  Ebert  (on  August  24, 1884,  «ujpra,)  filed  his  pre-emption 
declaratory  statement,  which  he  was  afterwards  allowed  (by  your  let- 
ter of  February  25, 1885),  to  transmute  into  a  homestead  entry. 

Executive  order  of  April  24, 1886,  set  apart  as  an  addition  to  said 
reservation  so  much  of  township  29  N.,  ranges  14, 15  and  16  W^  as 
lies  south  of  San  Juan  river — being  the  same  land  reserved  by  order  of 
January  6, 1880,  and  exempted  by  order  of  May  17, 1884,  and  including 
all  of  Ebert's  (amended)  homestead  entry  except  25.95  acres. 

Both  Agent  Bruce  and  Agent  Leech  report  that  Ebert  complied  with 
the  law  as  to  cultivation  and  improvements,  and  would  have  done  so  as 
to  residence  if  he  had  not  been  compelled  to  leave  by  the  Indians.  AH 
the  improvements,  amounting  in  value  to  $1,200  or  $1,500,  are  on  the 
south  side  of  the  river — ^within  (what  is  now)  the  Navajo  reservation. 

Your  decision  of  March  21, 1887,  holding  the  entry  for  cancellation 
does  not  explicitly  state  whether  you  so  held  because  the  entryman  has 
failed  to  reside  on  the  tract  according  to  law,  or  because  a  x>ortion  of  it 
was  included  in  the  I^avajo  reservation. 

In  my  opinion  the  facts,  as  reported  by  the  special  agents,  do  not 
justify  the  cancellation  of  the  entry  on  the  ground  of  feulure  to  maintain 
residence  on  the  tract. 

It  is  clear  from  the  foregoing  recital  that  at  the  time  Ebert  made  his 
homestead  entry,  the  land  in  question  was  subject  to  the  same,  and  said 
entry  segregated  the  tracts  from  the  mass  of  the  public  domain,  henoe 
the  well-known  principal  of  law  announced  in  the  case  of  Wilcox  v. 
Jackson  (13  Peters,  513),  applies 

That  whensoever  a  tract  of  land  shaU  hare  onoe  been  legally  appropriated  to  any 
purpose,  from  that  moment  the  land  thus  appropriated  becomes  serered  from  the 
mass  of  pnblio  lands;  and  that  no  sabsequent  law,  or  proclamation,  or  sale  would  be 
construed  to  embrace  it,  or  to  operate  upon  it,  although  no  reservation  were  made 
of  it. 

The  executive  order  or  proclamation  dated  April  24, 1886,  did  not 
embrace  the  tracts  of  land  included  in  the  entry  of  Ebert,  and  said  entry 
should  remain  intact  so  far  as  said  reservation  is  concerned. 

Your  decision  is  therefore  reversed.  This  decision,  however,  is  not 
intended  to  interfere  in  any  way  with  any  proper  action  which  should 
be  taken  in  relation  to  this  entry  in  the  fiiture. 

This  entry  embraces  land  on  each  side  of  a  meandered  stream,  and 
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nnder  the  present  ruling  of  the  Department,  wonld  be  subject  to  can- 
cellation. The  case,  however,  seems  to  come  under  the  rule  announced 
in  the  case  of  Matilda  Strohl  (8  L.  D.,  62)  as  Ebert  made  his  settlement 
And  filing  prior  to  October  28, 1884,  the  date  of  the  departmental  de- 
cision in  the  case  of  Olof  Landgren,  in  which  the  instructions  of  your 
office  forbidding  such  entries  were  recognized. 

Departmental  decision  dated  December  8, 1891,  in  this  case  is  hereby 
recalled.  The  case  cited  in  support  of  said  decision,  viz.,  Hugh  A. 
Carmon  (7  L.  D.,  334),  involved  a  pre-emption  filing,  which,  under  the 
established  ruling  of  the  land  department,  does  not  create  a  segrega- 
tion  of  the  land. 


BAXLROAD  GRANT-WITHDRAW AL-INDBMNITT  LANDS. 

Northern  Paoipio  E.  B.  Co.  v.  Pettit. 

An  exeontive  withdrawal  of  lands  for  indemnity  purposes  does  not  take  effect  until 
recelTed  at  the  local  office,  and  the  land  then  embraced  in  a  private  cash 
entry  is  excepted  from  the  operation  of  such  withdrawaL 

The  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of  the  St.  Paul 
and  Pacific  Railroad  Company  «.  the  Northern  Pacific  Railroad  Company  is  not 
authority  for  holding  that  tiUe  oan  be  acquired  to  indemnity  l^ds  prior  to  the 
selection  thereof^ 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nA  Office^  June  2^ 

1892. 

I  have  considered  the  case  of  the  Northern  Pacific  Bailroad  Oompany 
-p.  Onrtis  H.  Pettit,  involving  the  SW.  \  of  SW.  J,  Sec.  6,  T.  52  K,  E. 
13  W.,  Dnluth  land  district,  Minnesota,  on  appeal  by  the  company  from 
your  decision  of  February  14, 1891,  awarding  the  land  to  Pettit  under 
his  private  cash  entry,  made  July  17, 1882. 

It  appears  that  this  tract  was  without  the  limits  of  the  withdrawal 
upon  the  map  of  general  route  filled  by  said  company,  but  comes  within 
the  first  indemnity  belt,  as  shown  by  the  limits  adjusted  to  the  line  of 
definite  location,  delineated  upon  the  map  filed  by  the  company  July  6, 
1882,  and  was  included  in  the  withdrawal  made  upon  said  location,  the 
order  for  which  was  received  at  the  local  office  June  22, 1883,  unless 
excepted  therefrom  by  the  entry  in  question. 

The  comi)any's  claim  to  this  Isract  is: 

That  it  became  apparent  immediately  upon  the  filing  of  the  map  of  definite  looa- 
tion  that  there  were  not  enough  lands  within  the  indemnity  limits  in  the  State  of 
Minnesota  to  satisfy  the  grant,  oonseqnently  all  the  indemnity  lands  were  so  \miKlaiM 
appropriated  to  the  satisfaction  of  the  grant  without  selection  or  reservation,  and 
being  so  appropriated,  that  appropriation  operated  as  a  reservation  of  thelandfirom 
any  entry  whatsoever. 

In  support  of  this  contention,  the  case  of  the  St  Paul  and  Pacific 
Bailroad  Oompany  t.  Northern  Pacific  Bailroad  Oompany  (139  XT.  S., 
1,)  is  referred  to,  in  which  the  court  uses  the  following  language: 

As  to  the  objection  that  no  evidence  was  produced  of  any  selection  by  the  Secre- 
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tary  of  the  InteTior  from  the  indemnity  lands  to  make  np  for  the  deficiencies  fomid 
in  the  lands  within  the  place  limits,  it  is  sufficient  to  obserre  that  all  the  lands  within 
the  indemnity  limits  only  made  np  in  part  for  these  deficiencies.  There  was,  there- 
fore, no  occasion  for  the  exercise  of  the  judgment  of  the  Secretary  in  selecting  fh>m 
them,  for  they  were  all  appropriated. 

The  doctrine  that  until  selection  is  made  as  required  by  the  act  mak- 
ing the  grant,  no  title  vests  in  the  company  to  lands  within  the  indem- 
nity limits,  has  been  too  well  settled  by  the  numerous  decisions  of  the 
supreme  court  to  need  more  than  a  passing  reference.  Wisconsin  Cen- 
tral Eailroad  Company  v.  Price  County  (1^  TJ.  S.,  496),  and  cases 
therein  cited. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  et  al.v.  Walters  et 
al.  (13  L.  D.,  235),in  referring  to  the  case. of  St.  Paul  and  Pacific  Eailroad 
Company  v.  Northern  Pacific  Railroad  Company  (supra)^  it  was  stated : 

In  that  case  it  was  held  that,  there  not  being  a  snfflcient  quantity  of  lands  in  Minne- 
sota to  meet  the  requirements  of  the  Northern  Pacific  company,  the  lands  there  in 
question  (being  those  which  were  in  the  granted  limits  as  shown  by  tiie  map  of  gen- 
eral route,  and  wit;)idrawal  thereunder,  and  within  the  indemnity  limits  on  definite 
location)  were  so  appropriated  as  to  come  within  the  terms  of  exception  in  the  sab- 
sequent  grant  and  that  as  to  those  lands  no  selection  was  necessary  to  preserve  said 
company's  rights  as  against  the  subsequent  grantee.  That  ease  did  not  inyolve  any 
questions  as  to  when  title  to  lands,  appropriated  when  the  rights  of  the  grantee  com- 
pany would  otherwise  have  attached  but  subsequently  becoming  subject  to  selection 
as  indemnity  vested,  nor  was  any  rule  as  to  such  lands  attempted  to  be  laid  down. 
That  case  does  not  control  the  question  here  involved. 

In  the  case  of  the  United  States  v.  Missouri,  Kansas  and  Texas  Bail- 
way  Comx>any  (141)  IT.  S.,  376),  the  attention  of  the  court  was  called  to 
the  language  used  in  the  case  of  the  dt.  Paul  and  Pacific  Bailroad  Com- 
paiiy  V.  Northern  Pacifix)  Baikoad  Company  (supra)  j  and,  afiber  referring 
to  the  numerous  cases  in  support  of  the  doctrine  before  outlined,  it  is 
stated: 

As  to  the  exception  to  this  rule,  noticed  in  the  St.  Paul  and  Pacific  Bailroad  «. 
N<yrthem  Pacific  BaUroad,  189  U.  S.,  19,  it  is  sufficient  to  say  that  it  has  no  applica- 
tion to  the  facts  of  this  case. 

The  land  here  in  question  having  been  regularly  offered,  was  subject 
to  private  cash  entry,  until  withdrawn  or  ottierwise  reserved  6om  such 
entry. 

Ko  such  reservation  was  made  untU  the  order  of  withdrawal  was 
received  at  the  local  office,  June  22, 1883,  nearly  a  year  after  Pettit^s 
entry. 

There  is  nothing  in  the  act  making  the  grant  fbr  this  oomx>any  that 
directs  the  withdrawal  of  indemnity  lands,  and  all  such  wittidrawala 
have  been  revoked. 

I  am  therefore  of  the  opinion  that  the  entry  was  proi>erly  allowed^ 
and  that  the  decision  in  the  case  of  the  St.  Paul  and  Pacific  Bailroad 
Company  v.  Northern  Pacific  Railroad  Company  {supra)  has  no  bearing 
upon  the  case  under  consideration. 

Your  decision  is  therefore  affirmed. 
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OKLAHOMA  LANBS-HOMESTBAD  ENTRT. 

TAPT  V.  Ohapin. 

One  who  Ib  lawftiUy  within  the  Territory  of  Oklaboiua  at  the  paesage  of  the  act  of 
Maroh  2, 1889,  and  so  remains  until  the  lands  are  open  to  settlement  and  entry, 
but  does  not  take  advantage  of  his  presence,  as  against  others,  to  enter  npon 
and  occupy  land,  is  not,  by  such  presence  in  said  Territory,  disqualified  to  enter 
land  therein. 

Secretary  NobU  to  ike  Oommissioner  of  the  General  Land  Office,  June  5, 

189J^. 

I  have  considered  the  case  of  Frank  A.  Taft  v.  John  G.  Ohapin  upon 
the  appeal  of  the  latter  from  your  decision  of  February  4, 1891,  involv- 
ing his  homestead  entry  for  lots  1  and  2  and  the  S.  i  of  the  NE.  ^  of 
Sec.  2,  T.  17  N.,  R.  7  W.,  Kingfisher,  Oklahoma. 

The  record  shows  that  on  May  26,  1890,  Ohapin  made  homestead 
entry  for  said  tract.  On  July  2, 1890,  Tafb  filed  an  aflftdavit  of  contest 
against  Ohapin's  entry,  ux>on  which  you  ordered  a  hearing,  after  which 
on  September  11, 1890,  Taft  dismissed  his  contest;  thereupon  Ohapin 
filed  an  affidavit  in  supjwrt  of  his  proof  submitted  July  31, 1890,  and 
on  the  same  day  the  local  of^cers  approved  the  same  and  issued  final 
certificate  for  said  tract. 

You,  by  letter  of  February  4, 1891,  upon  these  facts,  dismissed  TafPs 
appeal  and  protest  and  closed  the  case. 

By  the  same  letter  you  found  from  the  evidence  that 

Chapin  entered  said  territory  in  1882,  in  the  employ  of  an  Indian  trader,  and  re- 
mained witb  said  trader  nbont  two  years ;  that  abont  1882,  buildings  were  erected 
on  this  land  and  it  became  a  trading  post,  stage  station,  etc. ;  that  said  Chapin 
obtained  from  the  Conmiissioner  of  Indian  Affairs,  May  11, 1888,  for  the  term  of  one 
year  a  license  authorizing  him  to  carry  on  the  business  of  trading  with  the  Chey- 
enne and  Arapahoe  Agency  Indians,  and  in  carrying  on  said  business.  Chapiu  lived 
on  said  land  and  was  occupying  the  same  at  the  time  of  the  passage  of  the  act  of 
March  2,  1889,  and  liTed  upon  and  occupied  said  land  continuously  from  March  2, 
1889,  to  April  22,  1889,  and  thereafter,  to  the  time  of  final  proof  July  26,  1890,  and 
now  occupies  and  lives  upon  the  same.    The  license  to  trade  did  not  expire  imtil 

May  12, 1889,  and  on  May  16, 1889,  he  first  applied  for  entry At  the  time  he 

ofifered  final  proof,  July  25, 1890,  Chapin  claimed  benefit  for  three  years  seven  months 
and  fourteen  days  military  service  in  the  war  of  (the)  rebellion,  and  from  sworn 
testimony  that  appears  to  have  been  his  period  of  service. 

Bespecting  the  validity  of  Chapin's  entry,  you  say: 

It  seems  to  me  that  the  Department,  in  its  ruling,  October  1,  1890,  iii  the  cnse  of 
Townsite  of  Kingfisher  v.  Wood  et  al.,  11  L.  D.,  330,  has  construed  the  act  of  March 
2,  1889,  so  clearly  and  fully  that  said  entry  must  be  acted  upon  in  accordance  with 
said  decision.  The  case  appears  to  bo  analogous  to  that  of  Mr.  Wood  in  said  deciHion, 
and  said  Chapin.  though  permissibly  in  the  territory,  must,  in  my  opinion,  be  con- 
sidered from  the  fact  of  his  occupying  the  land  as  above  stated  as  having  taken 
advantage  of  his  position  to  seize  upon  said  land  'in  anticipation  of  the  advent  of 
those  who  had  been  held  back,'  and  further,  by  his  presence  there  at  the  arrival  of 
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others  from  without  the  territorial  limits^  it  mnst  be  held  that  he  deterred  them 
from  entering  said  land,  and  that  his  occnpylng  was  in  violation  of  the  act  of  March 
2,1889. 

Thereupon  yon  rejected  his  final  proof  and  held  his  final  certificate 

for  cancellation. 
He  appeals. 

In  passing  upon  this  branch  of  the  case  it  is  only  necessary  to  notice 

the  third,  fourth,  fifth  and  sixth  grounds  of  alleged  error.    They  are  as 

follows: 

3rd.  Because  of  error  in  holding  that  said  appeUant  was  not  a  qualified  home* 
steader  at  the  time  of  making  said  entry. 

4th.  Because  of  error  in  holding  that  the  fact  that'  appellant  was  in  the  territory 
at  the  time  said  lauds  were  opened  to  settlement  disqualified  him  from  making  home- 
stead entry. 

5th.  Because  in  finding  that  there  was  an  intention  on  the  part  of  the  appellant 
to  take  advantage  of  his  presence  in  the  territory  as  regards  entering  the  publio 
lands  and  thus  prevent  othej^  Irom  taking  the  land  claimed  by  him. 

6th.  Because  of  error  in  finding  that  his  presence  in  the  territory  and  his  settle- 
ment and  entry  were  not  so  separated  as  to  render  it  impossible  to  reasonably  con- 
clude that  the  one  was  the  result  of  the  other. 

In  my  judgment,  these  errors,  as  applied  to  the  facts  in  this  case  as 
found  by  you,  are  well  taken  and  must  be  sustained. 

SectioQ  13  of  the  act  of  March  2,  1889  (25  Stat.,  1005),  provides 
among  other  things: 

But  until  said  lands  are  opened  for  settlement  by  proclamation  of  the  President, 
no  person  shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no  person 
violating  this  provision  shaU  ever  be  ]>ermitted  to  enter  any  of  said  lands  or  acquire 
any  right  thereto. 

Under  these  prohibitory  terms  it  was  held  in  the  case  of  the  Town- 
site  of  Kingfisher  v.  Woodet  al.  (11  L.D.,  330),  upon  which  you  base 
your  judgment,  that  Wood  came  within  the  letter  and  spiritof  the  statute 
and  that  under  the  facts  in  that  case  Wood  sought  to  take  advantage 
of  his  presence  in  the  territory  by  virtue  of  his  special  employment; 
that  he  sought  to  use  such  advantage  to  defeat  the  equal  operation  of 
the  law.  The  military  force  of  the  United  States  had  been  required  to 
protect  the  land  in  said  territory  jfrom  illegal  seizure;  Wood's  presence 
in  the  territory  as  an  employ^  connected  with  that  force  was  required 
in  order  to  carry  out  the  law  and  the  President's  proclamation  respect- 
ing the  disposition  of  the  lands  in  said  territory;  the  territory  was 
opened  to  settlement  at  noon  on  the  22iidday  of  April,  1889;  Wood 
made  his  settlement  on  that  day  and  on  the  next  day  April  23,  made 
homestead  entry  for  the  tract  he  claimed.  There  was  no  question  but 
what  Wood  as  a  matter  of  fact  did  take  advantage  of  his  presence 
there  in  charge  of  a  military  train  to  make  claim  to  the  land,  for  it  ap- 
pears that  on  the  same  day  he  settled  upon  the  tract  it  was  occupied  by 
town  site  settlers  for  the  purposes  of  trade. 

In  the  case  at  bar  the  facts  are  totally  different.  Ohapin  entered 
the  territory  under  lawfdl  and  proper  authority  long  before  the  act  of 
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March  2, 1889,  was  passed;  he  was  living  there  under  the  sanction  of 
law  when  the  act  was  passed;  his  license  to  remain  there  would  not 
expire  untU  May  10, 1889,  eighteen  days  after  the  territory  was  opened ; 
he  offered  his  homestead  application  for  the  tract  on  the  Ist  day  of  June, 
1889;  from  noon  on  the  22nd  day  of  April,  up  to  that  time,  the  land  was 
open  to  settlement  and  entry  by  any  qualified  person,  without  let  or 
hindrance  on  the  part  of  Chapin.  To  hold  that  under. these  circum- 
stances the  statute  prohibited  him  from  making  the  entry,  would  be  to 
give  it  a  construction  not  warranted  by  the  language  used,  nor  in  har- 
mony with  the  intention  of  Congress  in  enacting  it,  and  certainly  con- 
trary to  reason  as  well  as  the  well  settled  rules  of  construction.  IJnited 
States  V.  Kirby  (7  Wallace,  482). 

In  the  case  of  Guthrie  Townsite  v.  Paine  et  aZ.,  (12  L.  D.  653),  it  was 
held  that  the  entry  of  one  who  is  lawfully  within  said  territory  prior  to 
noon,  April  22, 1889,  but  takes  advantage  of  his  presence  therein  to 
secure  a  settlement  right  in  advance  of  others,  is  in  violation  of  the 
statute.  It  was  further  held  that  the  intention  of  the  act  was  to  place 
all  citizens  and  claimants  on  an  absolute  equality  in  respect  to  lands 
within  said  territory.    On  page  656  it  is  said: 

Had  Payne  declined  to  make  any  act  of  settlement  until  after  sufficient  time  had 
elapsed  for  those  waiting  on  the  border  to  reach  the  point  in  controversy,  and  thns 
placed  himself  on  a  par  with  other  dlaimants,  a  far  different  state  of  facts  would 
have  existed  and  a  different  role  have  applied  in  the  consideration  of  his  case. 

In  case  of  .Oklahoma  Townsite  v.  Thornton  et  aL  (13  L.  D.,  409),  page 
412,  it  is  said : 

The  construction  put  upon  the  act  in  question  by  the  Department,  is,  that  no  per- 
son who  entered  within  the  limits  of  the  territory  prior  to  the  time  for  opening  the 
lands  to  settlement  and  remained  therein  up  to  and  after  the  hour  fixed  for  said 
opening,  and  who  took  advantage  of  that  presence  to  enter  upon  and  occupy  land, 
shall  be  permitted  to  obtain  title  to  the  same,  even  though  he  was  lawfuUy  within 
the  limits  of  the  territory  prior  to  the  hour  of  opening. 

Chapin^s  occupancy  of  the  land  for  the  purpose  of  trading  with  the 
Indians,  was  lawful,  and  prior  to  the  passage  .of  the  act  opening  said 
territory.  It  is  not  necessary  to  determine  what  effect  said  act  would 
have  upon  his  rights  under  the  license  to  trade,  because  no  adverse 
claim  was  made  covering  any  part  of  the  time  it  was  to  run.  His  occu- 
pancy for  such  purpose  was  no  bar  against  the  entry  of  the  land  by  any 
qualified  person.    Your  decision  is  therefore  reversed. 

With  the  papers  in  the  case  you  transmitted  without  taking  any  ac- 
tion thereon,  the  affidavit  of  William  Dunlap,  filed  in  the  local  office 
February  12, 1891 ;  affidavit  of  contest  of  A.  L.  Craven,  filed  in  the  local 
office  February  27, 1891 ;  affida\dt  of  George  W.  Allen,  filed  March  9, 
1891  (the  same  being  supplemental  to  the  affidavit  of  A.  L.  Craven) ; 
protest  of  Samuel  E.  Newkirk  et  al.  townsite  claimants^  applications  of 
Samuel  E.  Newkirk  et  ahj  asking  for  the  consideration  of  all  contest 
cases  against  Chapin's  entry,  filed  March  23,  1891.  These  papers  are 
herewith  returned  for  proper  action  to  be  taken  thereon  by  you  under 
the  rules  of  practicei  together  with  the  papers  in  the  case. 
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DB8BBT  LAXD  BNTBT— ACT  OF  MARCH  8,   1891. 

BOSA  DORE. 

A  statute  is  operative  from  its  date,  if  no  time  is  fixed  when  it  shall  become  effective. 

A  desert  land  entry  allowed  sabsequent  to  the  act  of  March  3,  1891,  liiuiting  the 
right  of  entry  to  resident  citizens  of  the  State  or  Territory  in  which  the  land  is 
situated,  and  in  violation  of  such  restriction,  must  be  canceled,  though  allowed 
by  the  local  officers  before  they  had  learned  of  the  passage  of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  June  4, 1892. 

On  March  17, 1891,  Rosa  Dore,  a  resident  of  Ashland  county,  Wis- 
consin, made  desert  laud  entry  Ko.  1474  of  the  S.E.4  and  the  S.^  of  the 
i^.E.i  of  section  33,  and  the  W.J  of  the  S.W.J  of  section  34,  T.  1 S.  R. 
37  E.,  at  Blackfoot,  Idaho. 

By  your  letter  of  August  28, 1891,  you  held  the  entry  for  cancella- 
tion on  the  ground  that  the  entry  was  made  subsequent  to  the  passage 
of  the  act  of  Maich  3,  1891,  (26  Stat.,  1096)  which  restricts  the  right  to 
make  entries  of  desert  lands  to  resident  citizens  of  the  state  or  terri- 
tory in  which  the  laud  lies  which  is  sought  to  be  entered. 

An  appeal  hiis  been  taken  to  this  department. 

It  is  contended  that  as  the  entry  was  allowed  by  the  local  officers  in 
ignorance  of  the  act  of  March  3, 1891,  it  should  be  protected  and  al- 
lowed to  stand  intact. 

The  known  rule  as  to  the  date  when  a  statute  takes  effect  is  ^^  that  a 
statute  for  the  commencement  of  which  no  time  is  fixed  commences 
from  its  date.''    Mathews  v.  Zane  (7  Wheat.,  211). 

This  rule  applies  to  the  act  of  March  3,  1891,  which  is  silent  as  to  the 
date  when  it  shall  take  effect.  The  second  section  of  that  act  amends 
the  act  of  March  3, 1877  (19  Stat.,  377)  entitled  "An  act  to  provide  for 
the  sale  of  desert  lands  in  certain  states  and  territories,"  by  adding 
thereto  five  sections,  numbered  from  section  4  to  section  8,  and  the  liit- 
ter  section  provides  that  "  no  person  shall  be  entitled  to  make  entry 
of  desert  land  except  he  be  a  resident  citizen  of  the  state  or  territory 
in  which  the  land  sought  to  be  entered  is  located."  This  provision 
withdrew  the  power  from  the  land  officers  at  Blackfoot,  Idaho,  on  March 
3, 1891,  to  allow  such  an  entry  as  the  present  one. 

The  case  of  the  appellant  may  be  a  hard  one,  but  it  is  not  within  the 
power  of  this  Department  to  furnish  relief. 

She  is  not  entitled  uuder  the  law  to  the  land  she  claims,  and  the  ig- 
norance of  the  local  officers  that  said  act  had  been  passed  cannot  affect 
its  operation. 

Your  j  udgment  is  affirmed* 
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SAI/r  LANDS  AND  SALINlCS-MTirBRAL  ENTBT. 

SOUTHWESTEBN  MINING  Oo. 

The  settled  policy  of  the  government  in  the  disposition  of  salt  lands  and  salines  has 
been,  and  is  now,  to  reserve  the  same  from  general  disposal. 

Deposits  of  rook  salt  are  ^'  salines, "  and  not  subject  to  entry  nnder  the  statntes 
authorizing  the  acquisition  of  title  to  mineral  lands. 

Secretary  JHfohle  to  the  Oammissioner  of  the  General  Land  Offloe,  June  4 j 

1892. 

I  have  considered  the  appeal  of  the  Southwestern  Mining  Company 
from  your  decision  of  February  14, 1891,  rejecting  its  application  for  a 
patent  under  the  United  States  mining  laws,  for  the  South  Division 
Mormon  lode  claim,  being  mineral  entry  No.  776,  made  July  3,  1888, 
Eureka,  Nevada,  land  district. 

It  appears  that  claimant  located  the  South  Division  Mormon  lode 
claim  in  St.  Thomas  mining  district,  Lincoln  county,  Nevada,  under  the 
mining  laws.  It  is  described  in  tiie  location  certificate  and  in  all  of 
the  subsequent  papers  as  "  a  mine  of  rock  salt,  '*  in  rock  in  place.  Said 
mining  company  made  application  for  patent  and  final  entry  of  the 
same,  and  when  the  matter  reached  you,  in  due  course  of  business,  you, 
by  letter  of  February  14,  1891,  rejected  the  application,  holding  that 
"such  land  is  not  subject  to  entry  under  the  United  States  mining 
laws. " 

From  your  decision,  applicant  appeals,  and  claims  that  you  erred  in 
refusing  its  application  because  the  South  Division  Mormon  lode  of 
rock  salt  does  not  belong  to  the  class  of  claims  known  as  saline  lands. 

Your  rejection  of  this  application  was  based  upon  the  doctrine  an- 
nounced in  Salt  Bluff  Placer  (7  L.  D.,  549).  That  case  arose  upon  an 
application  und^  the  act  of  May  10, 1872  (17  Stat.,  91),  for  a  patent  to 
a  tract  of  land  in  Utah,  chiefly  valuable  for  its  salt  deposit,  as  a  placer 
mine.  In  that  case  it  was  held  that  such  land  was  not  subject  to  entry 
as  a  placer  mine.    In  passing  upon  the  matter  it  was  said : 

As  before  stated,  the  real  question  presented  in  this  case  is  as  to  whether  lands 
belonging  to  the  United  States,  which  are  saline  in  character,  are  subject  to  entry 
and  patent  under  the  aot  of  May  10,  1872 ;  and  as  bearing  directly  upon  this  ques- 
tion, we  are  led  first  to  inquire  whether  there  has  been  any  settled  policy  on  the 
part  of  the  government  in  dealing  with  such  lands,  as  distinguished  from  other 
lands,  made  subject  to  entry  and  patent  under  the  general  land  laws.  If  chere  has 
been,  and  still  exists,  a  separate  and  distinct  policy  in  reference  to  such  lands,  it 
follows  that  they  are  not  subject  to  entry  and  patent  under  the  provisions  of  said 
act  of  May  10,  1872,  and  the  question,  as  to  whether  salt  is  a  mineral  within  the 
meaning  of  said  act,  is  therefore  Immaterial. 

And  the  judgment  therein  announced  is  as  follows: 

In  view  of  the  foregoing,  and  after  a  careful  consideration  of  the  whole  subject,  I 
am  satisfied  that  no  authority  exists  for  the  disposal  of  saline  lands  or  salt  springs 
belonging  to  the  United  States,  except  under  the  provisions  of  said  act  of  Jaiiuary 
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12,  1877,  and  that  the  policy  of  the  goyemment  is,  and  has  heen  from  the  earliest 
date,  to  reserve  all  salines,  and  to  dispose  of  them  only  by  specific  acts  of  Congress. 
The  act  of  Jannary  12,  1877,  not  applying  to  the  Tenitory  of  Utah,  it  follows  that 
there  is  no  authority  for  the  disposal  of  the  lands  in  question  in  any  manner,  and 
the  entry  thereof  made  by  claimants,  as  stated,  most  therefore  be  canceled. 

The  State  of  Kevada  is  not  covered  by  said  act  of  January  12, 1877. 
(Circular  G.  L!  O.,  January  1, 1889,  page  42.) 

Counsel  for  appellant  contends  that  the  Salt  Bluff  Placer  decision  is 
not  an  authority  in  the  case  at  bar,  because: 

First,  the  policy  of  Congress  of  reserving  saline  lands  was  never  extended  to  Ne- 
vada, a  fact  which  though  true  as  to  lands  in  Utah,  was  either  not  considered  or  if 
considered,  was  misapprehended  in  considering  that  case;  Second,  the  lands  in  con- 
troversy in  that  case  were  within  a  Territory  respecting  which  Congress  had  not 
spoken  or  had  occasion  to  speak  as  to  a  grant  of  salines  to  any  State  that  might  be 
formed  out  of  it,  which  as  to  the  lands  in  the  pending  case  Congress  had  withheld 
from  the  State  a  grant  of  saline  lands;  Third,  the  secretary  held  in  that  ca«e  that 
there  must  be  shown  not  only  a  separate  and  distinct  poUcy  of  reservation  in  the 
past,  bat  then  existing,  and  Fourth,  that  neither  the  poUcy  of  reservation  or  of  grant 
was  ever  extended  to  Nevada  and  that  the  former  poUoy  of  reserving  salines  as  it 
elsewhere  applied  has  been  abolished. 

It  is  admitted  that  all  salines  were  reserved  from  sale  down  to  and 
including  the  Ix)uisiana  purchase,  but  counsel  claim,  that  it  did  not  ex- 
tend to  the  latter  acquisitions  from  Mexico;  that  the  admission  of  Cal- 
ifornia and  Kevada,  of  I^orth  and  South  Dakota,  Montana  and  Wash- 
ington, and  of  Idaho  and  Wyoming,  without  grant  of  salines  is 
expressive  of  the  legislative  intent  not  to  regard  it  as  the  ^^  settled 
policy"  of  the  government  to  reserve  this  class  of  lands,  and  inasmuch 
as  salines  in  these  States  can  not  be  purchased  under  the  act  of  Jan- 
uary 12, 1877,  and  as  their  purchase  is  expressly  prohibited  by  the  pre- 
emption and  homestead  laws,  the  applicant  should  be  permitted  to 
purchase  under  the  mining  law. 

I  can  not  assume  that  my  predecessor  was  not  fully  informed  as  to 
the  action  of  Congress  in  not  reserving  salines  in  Utah,  when  he  had 
that  case  under  consideration,  and  from  my  own  investigation  of  the 
matter,  I  am  inclined  to  believe  that  it  was  and  is  the  settled  policy  of 
the  government  to  reserve  this  class  of  lands.  We  have  the  expression 
of  the  highest  judicial  tribunal  in  support  of  this  theory.  In  Morton  r* 
Nebraska  (21  Wall.,  660),  the  court  says  in  the  opening  paragraph  on 
page  667 : 

The  policy  of  the  government  since  the  acquisition  of  the  North  West  Territory 
and  the  inauguration  of  our  land  system,  to  reserve  salt  springs,  from  sale,  has  been 
uniform.  The  act  of  18th  of  May,  1796,  (supra)  the  first  to  authorize  a  sale  of  the 
domain  ceded  by  Virginia,  is  the  basis  of  our  present  rectangnlar  system  of  surveys. 
That  act  required  every  surveyor  to  note  in  his  field-book  the  true  situation  of  aU 
mines,  salt  licks,  and  salt  springs. 

Again  in  Cole  v.  Markley  (2  L.  D.,  847),  it  was  held  that. 

The  law  reserves  generally  '  land  on  which  are  situated  any  known  salines,'  and 
it  has  been  the  policy  of  the  government  from  the  earUest  diate  to  reserve  salines 
from  settlement  and  entry,  and  to  dispose  of  them  by  aot  of  Congreaa. 
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A  brief  summary  of  the  acts  of  Congress  upon  this  subject  may  throw 
light  upon  the  issue. 

The  act  of 'May  18, 1796  (1  Stat.,  464),  expressly  reserved  every  salt 
spring  which  might  be  discovered  "  for  the  future  disposal  of  the  United 
States.^  That  act  related  to  the  public  lands  north  of  the  Ohio,  and 
above  the  mouth  of  the  Kentucky  river.  Said  act  was  amended  by  the 
act  of  May  10, 1800  (2  Stat.,  73),  and  by  section  4,  excluded  Irom  sale, 
the  sections  reserved  by  the  act  of  1796, 

The  act  of  March  3, 1803  (2  Stat.,  229),  provided  for  the  disposal  of 
lands  south  of  Tennessee  and  required  the  performance  of  similar  duties 
of  the  surveyor-general  as  were  required  of  that  oflBcer  for  the  north- 
west territory. 

The  act  of  March  26, 1804  (2  Stat.,  277),  extended  the  powers  of  the 
surveyor-general  for  the  northwest  territory  to  the  Mississippi  Eiver 
and  likewise  reserved  the  several  salt  springs  in  said  territory,  "  for 
the  future  disposal  of  the  United  States." 

The  act  of  March  2, 1805  (2  Stiit.,  324),  as  amended  by  the  act  of 
April  21, 1806,  (2  Stat.,  391),  providing  for  the  disposal  of  lands  in  the 
territory  of  Orleans  and  the  district  of  Louisiana  contained  the  excep- 
tion of  salt  springs,  and  lauds  contiguous  thereto,  which  by  direction 
of  the  President  of  the  United  States,  might  be  reserved  for  fiiture 
disposal. 

The  act  of  March  3, 1811  {2  Stat.,  662-665),  providing  for  the  sale  of 
the  public  lands  in  the  territories  of  Orleans  and  Louisiana  authorized 
the  President  of  the  United  States,  whenever  he  thought  proper  to  di- 
rect the  sale  of  said  land,  but  expressly  reserved  section  sixteen  in  each 
township  for  the  support  of  schools,  also  a  tract  reserved  for  the  sup- 
I)ort  of  a  seminary  of  learning,  "  and  with  the  exception  also  of  the  salt 
springs,  and  lead  mines,  and  lands  contiguous  thereto." 

The  act  of  July  22, 1854  (10  Stat.,  308),  establishing  the  offices  of  sur- 
veyor-general of  New  Mexico,  Kansas  and  Nebraska,  and  for  the  dis- 
position of  the  public  lands  therein,  by  section  4,  provided :  "  That  none 
of  the  provisions  of  this  act  shall  extend  to  mineral  or  school  lands, 
salines,  military  or  other  reservations,  etc.'' 

This  language,  it  seems  to  me,  shows  that  Congress  intended  to  treat 
salines  as  being  reserved,  the  same  as  school  lands,  and  military  and 
other  existing  reservations.  By  the  12th  section,  of  said  act  all  lands 
in  Nebraska  and  Kansas,  to  which  the  Indian  title  had  been  extin- 
guished were  made  "  subject  to  the  operations  of  the  pre-emption  act'' 
of  September  4, 1841,  "  and  under  the  conditions,  restrictions,  and  stip- 
ulations therein  mentioned." 

The  10th  section  of  the  pre-emption  act  of  1841,  forbids  the  acquisi- 
tion of  any  pre-emption  right  to  lands;  "included  in  any  reservation, 
by  any  treaty,  law,  or  proclamation  of  the  President  of  the  United 
States,  or  reserved  for  salines,  or  other  purposes"  and  that  "no  lands 
on  which  are  situated  any  known  salines  or  mines,  shall  be  Uable  to 
entry  under  and  by  virtue  of  the  provisions  of  this  act," 
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It  will  be  noticed  that  the  language  here  used  shows  that  Congress 
intended  to  exclude  any  right  of  pre-emption  for  such  lands  as  were  in- 
cluded in  any  reservation,  whether  made  by  treaty,  by  proc*lamation  of 
the  President,  or  "reserved  for  salines."  It  seems  clear  that  Congress 
treated  salines,  as  being  reserved — ^in  a  state  of  reservation  prior  to 
and  at  the  date  of  the  act — the  same  as  other  existing  reservations 
under  the  authority  of  law.  One  reason  for  this  conclusion  is  found  in 
the  fact  that  in  the  first  reference  to  salines  in  said  section,  salines  are 
coupled  with  the  other  reservations  named,  and  later  on  in  the  section, 
it  is  said  that,  "Ko  lands  on  which  are  situated  any  known  salines  or 
mines,  shaU  be  liable  to  entry  under  and  by  .virtue  of  this  act."  The 
noun  "  salines"  is  used  in  said  act  in  the  plural  number,  which  must 
mean  any  and  every  tract  of  land  that  is  saline  in  character,  whether 
the  saline  it  contains  is  found  in  beds,  or  ro(!k,  or  in  water  flowing  out 
of  or  found  in  the  ground,  which  is  saline  by  reason  of  having  perco- 
lated through  a  saline  bed  or  beds  of  earthy  and  rocky  formations  or 
otherwise. 

It  will  also  be  noticed  that  these  references  invariably  refer  to  salines. 
This  seems  to  me  to  be  of  some  importance  in  arriving  at  a  proper  con- 
clusion in  the  case,  in  the  light  of  the  history  of  the  times  in  which  the 
several  acts  of  Congress  were  passed.  In  the  earlier  settlement  of  the 
country,  certain  salt  springs  were  discovered,  and  also  in  certain  low 
and  marshy  places  animals  would  lick  the  dirt  because  of  its  salty 
character;  such  places  were  called  "salt  licks."  Afterwards,  notably 
in  Nebraska  and  Kansas,  salt  was  found  to  exist  in  earthy  formations; 
and  it  seems  to  me  fair  to  conclude  that  in  view  of  these  facts  Congress, 
in  pursuance  of  its  uniform  practice  of  reserving  saline  or  salt  springs 
from  disposition  or  sale,  used  the  broader  and  more  comprehensive 
term  "  salines,"  which  would  precisely  cover  not  only  salt  springs,  bat 
all  salt  lands  of  every  character;  and  by  thus  using  the  word  "salines" 
it  extended  the  provisions  of  the  earlier  acts  so  as  to  conform  the 
statutes  to  meet  the  condition  of  the  country,  in  respect  to  salt,  in  the 
light  of  the  discoveries  of  salty  formations  in  Nebraska,  Kansas  and 
elsewhere. 

In  Morton  v.  Nebraska  (21  Wall.,  660-667),  Justice  Davis,  speaking 
for  the  supreme  court,  states  without  qualification,  that  "the  ]>olicy  of 
the  government  since  the  acquisition  of  the  Northwest  Territoiy  and 
the  inauguration  of  our  land  system,  to  reserve  salt  springs  from  sale, 
has  been  uniform."  Again,  page  669,  "there  was  certainly  no  reason 
why  a  long  established  policy,  which  had  permeated  the  land  system  of 

the  country,  should  be  abandoned An  intention  to  abandon 

a  policy  which  had  secured  to  the  states  admitted  before  1854,  donations 
of  great  value,  can  not  be  imputed  to  Congress,  unless  the  law  on  the 
subject  admits  of  no  other  construction."  Again,  page  671 :  "It  can  not 
be  supposed,  without  an  express  declaration  to  that  effect,  that  Con- 
gress intended  to  permit  the  sale  of  salines  in  teiTitories  soon  to  be 
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organized  into  states,  and  thus  subvert  a  long  establislied  policy  by 
which  it  had  been  governed  in  similar  cases." 

If  the  language  used  by  the  court  in  the  opinion  in  that  case,  is  fairly 
construed,  it  can  only  be  understood  as  holding  that  from  the  date  of 
the  acquisition  of  the  iN'orthwest  Territory,  up  to  October,  1874,  the  time 
said  decision  was  rendered,  the  policy  of  the  government  was  to  re- 
serve salt  springs,  and  in  fact  salines,  from  disposition  except  such  dis- 
posal as  Congress  might  make  of  them. 

In  support  of  the  claim  that  it  has  been  the  settled  policy  of  Congress 
to  reserve  to  itself  the  right  to  make  a  disposition  of  salt  springs  and 
lands  adjacent  thereto,  it  may  be  stated  that  by  the  act  of  March  6, 
1820  (3  Stat.,  545),  authorizing  the  people  of  Missouri  to  form  a  State 
government,  and  for  the  admission  of  the  State,  it  was  provided:  That 
no  salt  spring,  the  right  whereof  now  is  or  hereafter  shall  be  confirmed 
or  adjudged  to  any  individual  or  individuals,  shall,  by  this  section,  be 
granted  to  said  States."  Similar  provisions  were  made  in  the  States  of 
Arkansas  (5  Stat.,  58);  Michigan  (5  Stat.,  59);  Florida  (5  Stat.,  789); 
Iowa,  (id.,  789);  Wisconsin  (9  Stat,  56);  Miimesota  (11  Stat.,  166); 
Oregon  (id.,  383);  Kansas  (11  Stat.,  269);  Nebraska  (13  Stat.,  47);  Col- 
orado (18  Stat.,  474). 

In  the  case  of  Hall  v.  Litchfield  et  al,  (Copp's  Mineral  Lands,  321-^323), 
Acting  Commissioner  Idppincott,  after  citing  the  case  of  Morton  v.  Ne- 
braska, aupray  said :  ^'  After  a  carefal  consideration  of  all  the  facts  and 
the  law  in  the  case,  I  am  clearly  of  the  opinion,  that  this  office  has  no 
aatbority  to  dispose  of  said  tracts  either  as  agricultural  or  mineral 
lands."  Secretary  Chandler,  in  affirming  the  decision  of  the  Commis- 
sioner in  that  case,  uses  the  foUowinglanguage:  (id.,  324)  <<  This  policy 
of  reservation  has  uniformly  and  consistently  been  ap])lied  by  the  gov- 
ernment to  said  Territory,  as  well  as  the  other  territory  of  the  United 
States." 

In  the  case  of  the  Salt  Bluff  Placer  (7  L.  D.,  549)  Secretary  Vilas 
held  that  no  authority  exists  for  the  disposal  of  saline  lands,  or  salt 
springs  belonging  to  the  United  States  except  under  the  provisions  of 
the  act  of  January  12, 1877,  and  that  said  act  is  not  applicable  to  the 

Territory  of  Utah.    He  said:  "I  am  satisfied that  the  policy 

of  the  government  is,  and  has  been  from  the  earliest  date,  to  reserve 
all  salines,  and  to  disjwse  of  them  only  by  specific  acts  of  Congress." 

The  Litchfield  case  was  decided  by  the  Secretary,  February  13, 1877, 
about  five  years  after  the  passage  of  the  mineral  act;  the  Salt  Bluff 
Placer,  by  the  Secretary,  December  19, 1888,  which  was  about  sixteen 
years  after  the  passage  of  the  mineral  act.  From  the  fact  that  all  of 
these  decisions  of  the  Land  Dep<artment  were  made  a  long  time  after 
the  passage  of  the  mineral  act,  and  also  the  decision  of  the  sui)reme 
court  in  the  Morton  case,  it  is  fair  to  presume  that  in  making  said  de- 
cisions the  provisions  of  the  mineral  act  and  all  laws  having  any  bear- 
ing on  the  subject,  were  fully  considered. 
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The  act  of  March  3, 1863  (10  Stat,  244),  was  only  intended  to  pro- 
vide  for  the  survey  of  the  public  lands  in  California,  and  to  grant  pre- 
emption rights  therein.  The  surveyor-general  was  required  to  perform 
the  same  duties,  as  were  required  of  the  surveyor-general  of  Louisiana, 
under  the  act  organizing  that  Territory.  Hence  the  reasoning  of  the 
court  in  the  Morton  case,  «ujpra,  applies  with  the  same  force  to  land  ac- 
quired from  Mexico,  as  that  acquired  from  France. 

The  seventh  section  of  the  act  of  1853,  provides  among  other  things, 
that  ^^Ko  person  shall  make  settlement  or  location  upon  any  tract  or 
parcel  of  land  selected  for  a  military  post,  or  within  one  mile  of  such 
post,  or  on  any  other  land  reserved  by  competent  authority;  nor  shall  any 
person  obtain  the  benefits  of  this  act  by  a  settlement  or  location  on 
mineral  lands."  Assuming  that  salt  lands,  or  all  salines,  were  reserved 
by  Congress,  by  its  settled  policy  respecting  the  same,  it  is  clear  that 
they  were  "reserved  by  competent  authority  "  and  they  would  come  un- 
der the  express  provisions  of  said  section,  and  thus  the  act  itself  neg- 
atives the  idea  that  Congress  intended  to  change  the  settled  policy  as 
to  the  disposition  of  salines. 

An  examination  of  the  debates  as  reported  in  the  Congressional 
Globe,  relating  to  the  mineral  act  of  1872,  satisfies  me  that  said  act 
was  intended  to  apply  to  the  precious  metals  and  not  to  such  minerals 
as  salt.  The  bill  was  originally  introduced  in  the  house  by  Mr.  Sar- 
gent of  California,  a  substitute  forwhioh  passed  the  Senate,  and  after- 
wards became  the  law  of  1872,  (see  Congressional  Globe,  B  172,  page 
395;  id.,  174,  page  2456,  2457)  and  was  reported  to  the  House  January 
23, 1872,  (id.,  page  632,  733).  During  the  debate  which  fbllowed  (id., 
533,  534),  Mr.  Maynard  said:  <<  I  desire  to  make  an  inquiry  of  the  gen- 
tleman from  California  (Mr.  Sargent).  This  bill,  so  far  as  I  am  able  to 
judge  from  the  reading  of  it,  seems  to  introduce  a  change  in  the  policy 
of  the  government  with  regard  to  mineral  lands.''  Mr.  Sargent  said  in 
reply,  among  other  things,  <^The  biU  does  not  make  any  important 
changes  in  the-mining  laws  as  they  have  heretofore  existed.  It  doea 
not  change  in  the  slightest  degree  the  policy  of  the  government  in  the 
disposition  of  the  mining  lands." 

In  the  Senate  the  substitute  was  debated  at  considerable  length,  in 
the  course  of  which  (book  174,  page  2460),  Mr.  Bamsey  inquired  of  Mr. 
Stewart  of  Nevada:  "  Whether  the  terms  of  this  bill  apply  to  iron  op 
coal,  or  to  any  other  mines  than  those  of  the  precious  metals,"  and  Mr. 
Stewart  replied :  ^^  I  think  not,"  but  added  that  if  it  did  it  would  be  no 
objection  to  it. 

As  to  salines  or  salt  springs,  their  consideration  has  been  before 
the  United  States  Senate.  On  June  29, 1866,  there  was  a  bill  pending 
there  to  authorize  the  Secretary  of  the  Interior  to  lease  such  of  the  pub- 
lic lands  of  the  United  Stat^'.s  as  are  known  as  saline  lands,  containing 
mineral  springs  (see  Cong.  Globe,  book  144,  page  3475,  3804,  3805,  and 
3806).    Mr.  Conness  (page  3805),  inquired  ^^how  and  why  saline  lands 
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or  salt  land  and  mineral  springs  are  reserved,"  to  which  Mr.  Harris  re- 
plied: "It  has  been- the  policy  of  the  government  never  to  sell  them. 
They  never  have  been  sold."  Mr.  Pomeroy  said:  "  We  can  not  buy  a 
salt  spring  in  any  State.  Senator  Grimes  said  (page  3806) :  "All  salt 
springs  are  reserved."  Senator  Howard  said:  "  I  know  they  are."  Sen- 
ator Stewart  said: 

Whenever  it  can  be  nnderstood  and  investigated  so  that  a  bill  can  be  prepared 

whereby  parties  desiring  to  mine  in  these  salt  springs  can  obtain  title I 

shall  favor  snch  a  bill There  is  a  salt  bed  (referring  to  Nevada)  there, 

which  is  said  by  those  who  have  examined  it,  to  be  the  most  remarkable  that  has 
ever  been  fonnd  in  the  world.    It  has  never  been  snrveyed^  bnt  it  contains  probably 

several  thousand  acres  of  rock  salt  in  a  pnre  state When  a  system  shaU  be 

devised  to  operate  aU  over  the  United  States,  allowing  these  lands  to  fall  into  the 
hands  of  private  proprietors,  so  that  there  shall  be  no  monopoly,  no  harm  to  any- 
body, it  is  desirable  it  should  be  done.  The  Senate  has  passed  a  bill  to  allow  the 
mineral  lands  to  faU  into  the  hands  of  private  proprietors  ....  I  say  let  the  oir- 
onmstanoes  in  regard  to  these  salt  springs  be  understood;  let  a  bill  be  introduced; 
let  it  be  presented  at  the  next  session. 

In  these  remarks  it  seems  altogether  probable  that  Senator  Stewart 
referred  to  these  mines  involved  in  this  case,  in  part,  at  least.  From 
these  expressions,  and  others  made  in  debate,  it  sufficiently  appears 
that  so  far  as  the  opinions  of  Senators  go,  that  body  has  treated  saline 
lands  (1)  as  not  embraced  in  the  mineral  laws,  and  (2)  as  being  re- 
served, and  not  subject  to  disposition  under  any  law  of  Congress. 

The  error  of  counsel's  argument  in  this  case  is  two-fold:  (1)  It  as- 
sumes that  Congress,  by  the  acts  providing  for  the  admission  of  the  two 
Bakotas,  Montana,  Washington,  Idaho  and  Wyoming,  expressly  aban- 
doned the  former  policy  of  reserving  salines  for  fixture  disposition.  It 
is  true  the  Idaho  and  Wyoming  act  provides  that, "  in  lieu  of  any  grant 
for  saline  lands  to  said  State,  the  following  grants  of  land  are  here- 
by made,"  but  this  language  does  not  import  any  change  respecting 
the  reservation  of  salines  for  future  disposition,  but  does  seem  to 
change  the  disposition  to  be  made  of  salines.  (2)  In  assuming  that 
Congress  would  attempt  to  change  the  settled  policy  as  to  so  important 
a  matter  as  salines,  after  such  policy  had  been  recognized  by  all  three 
of  the  branches  of  the  government,  by  an  indirect  and  obscure  refer- 
ence to  salines.  It  seems  to  me  that  if  Congress  contemplated  any 
such  change,  it  would  have  made  known  its  intention  by  a  plain  and 
unequivocal  enactment,  evincing  such  intention. 

I  am  constrained  to  believe,  that  in  the  light  of  the  authorities,  salt 
mines  of  rock  salt  are  salines  within  the  meaning  of  said  authorities, 
and  that  all  mineral  springs,  salt  springs,  salt  beds  and  salt  rock,  are 
covered  by  the  general  term  "  salines." 

In  addition  to  the  laws  above  mentioned,  I  find  that  the  instructions 
issued  to  surveyors-general,  and  their  deputies,  fi*om  the  earliest  pe- 
riod to  the  present  time,  have  required  them  to  note,  among  other  things, 
"salt  springs  and  licks"  (Manual  of  Surveying  and  Instructions,  etc., 
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1855, 19;  edition  of  1890-44).  In  the  field  notes  on  file  in  your  office  of 
the  survey  of  the  township  in  which  this  claim  iS  located,  there  is  noted: 
<*  Great  salt  mine,  3  chns,  S.,  of  line  — ^^  the  line  referred  to  being  that 
between  Sees.  27  and  34.  And  on  the  plat  in  your  office  at  this  point 
is  noted:  *'  Salt  mine.''  So  that  it  would  seem  that  in  pursuance  of 
the  instructions  this  mine  was  noted  and,  if  the  views  I  have  herein 
expressed  are  correct,  became  segregated. 

In  view  of  the  legislation  referred  to  npon  this  matter  and  in  the  hght 
of  what  I  find  to  be  the  uniform  judicial  and  departmentid  rulings,  I 
am  unwilling  to  change  the  well  settled  rulings  of  the  Department, 
which  in  my  judgment,  are  in  accordance  with  law.  The  Secretary  of 
the  Interior  is  but  an  agent  selected  by  the  executive  to  carry  out  the 
legislative  will  in  the  disposal  of  the  public  lands  and  he  has  no  power 
to  sell  or  dispose  of  the  same  without  a  positive  direction  from  Con- 
gress. Believing  as  I  do,  that  it  has  been  and  is  now  the  intention  of 
Congress  to  reserve  all  salines  and  salt  lands^  and  finding  no  error  in 
your  judgment,  it  is  affirmed. 


SECOND  HOMESTEAD  ENTRY-RESIDENCE— MIUTABY  SERVICE. 

William  B.  Ebwin. 

A  pre-emptor  who  transmntes  his  claim  to  a  homestead  entry  under  the  proviao  to 
section  2,  act  of  March  2,  1889,  is  entitled  to  credit  for  military  service,  in  mak- 
ing proof  of  residence,  although  credit  therefor  was  allowed  under  a  former 
homestead  entry. 

Secretary  Nolle  to  the  Commissioner  of  the  Oeneral  LaiiA  Office^  June  6^ 

1892. 

I  have  considered  the  appeal  by  William  E.  Erwin  from  your  decision 
of  May  14, 1891,  rejecting  his  homestead  proof,  covering  the  NE.  \  of 
the  S W.  i,  the  E.  J  of  the  NW.  J,  and  lots  1  and  2,  Sec.  18,  T.  12  If., 
E.  33  W.,  North  Platte  land  district,  Nebraska,  because  prematurely 
made,  and  requiring  him  to  show  five  yeai*s  actual  residence  upon  said 
tract. 

On  December  16,  1888,  Erwin  filed  pre-emption  declaratory  state- 
ment No.  10,578,  for  the  tract  here  in  question,  and  on  September  29, 
1890,  he  transmuted  the  same  to  homestead  entry  No.  15,919,  under  the 
l)rovi8ions  of  section  2  of  the  act  of  Congress  approved  March  2, 1889 
(25  Stat.,  854). 

He  offered  proof  January  17, 1891,  claiming  credit  for  his  military 
service,  and  the  local  oflBcers  were  divided  upon  the  question  as  to  the 
allowance  of  the  same,  for  the  reason  that  Erwin  had  prior  to  making 
this  entry  completed  a  homestead  and  received  credit  for  such  service 
in  the  proof  of  residence  offered  thereon. 

Your  decision  holds  ^'  that  a  soldier  having  exhausted  Ills  lights  in 
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regard  to  military  service,  can  not  again  be  permitted  to  receive  the 
benefit  of  said  service  in  making  final  proof." 

The  proviso  to  section  2  of  the  act  of  March  2, 1889  (snpra)^  as  fol- 
lows: 

That  all  pre-emption  settlers  upon  the  public  lands  nvhose  claims  have  beeu  initi- 
ated prior  to  the  passage  of  this  act  may  change  snch  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles  to  their  respective  claims  under  the  homestead  law 
notwithstanding  they  may  have  heretofore  had  the  benefit  of  such  law,  but  such 
settlers  who  perfect  title  to  snoh  claims  under  the  homestead  law  shall  not  thereafter 
be  entitled  to  enter  other  lands  under  the  pre-emption  or  homestead  laws  of  the 
United  States. 

It  is  clear  to  my  mind  that  under  this  provision  allowing  the  trans- 
mntation,  the  party  seeking  the  benefit  of  the  same  is  placed  in  the 
same  position,  with  respect  to  the  homestead  law,  after  making  the 
transmutation,  as  though  he  had  never  exercised  the  homestead  right, 
and  this  being  so,  t  can  not  see  how  this  Department  can  impose  a  con- 
dition not  contained  in  the  statute. 

The  privilege  granted  the  soldier  or  saUor  by  section  2305  of  the  Ee- 
vitted  Statutes  is  a  personal  one,  and  is  a  part  of  the  homestead  law, 
and  as  the  authority  of  Congress  to  extend  the  same  to  a  second  home- 
stead can  not  be  questioned,  in  the  absence  of  any  restriction  upon 
the  second  homestead  right,  I  am  of  the  opinion  that  said  privilege 
extends  to  the  second  entry,  and  that  the  claimed  credit  for  service 
should  be  allowed. 

Your  decision  is  therefore  reversed,  and  the  record  herewith  returned 
that  the  case  may  be  re-adjudicated  in  accordance  herewith. 


BAIIiROAD  GIlAOT?-INI>BMNrrY  SBIiECTION-SETTIiEMBNT  BIGHT. 

MiSSOUBI,  ELA.NSAS  AKD  TEXAS  Ey.   CO.  V.  TEAMMEL. 

Land  covered  by  an  expired  pre-emption  filings  bnt  on  which  the  pre-emptor  is  yet 

residing,  is  not  subject  to  indemnity  selection. 

Secretary  Nolle  to  the  Commissioner  of  the  Oenetal  Land  Office j  March 

J25,  1892. 

I  have  examined  the  record  in  the  appeal  of  the  Missouri,  Kansas 
and  Texas  Eailway  Company  from  your  decision  of  June  6, 1890,  hold- 
ing for  cancellation  the  indemnity  selection  of  said  company  of  the  X.  J 
of  the  SW.  J,  Sec.  2,  T.  26  S.,  E.  20  E.,  Independence,  Kansas,  and 
sustaining  the  application  of  William  B.  Trammel  to  make  homestead 
entry  for  the  same. 

The  facts  are  correctly  stated  in  your  decision  and  show,  in  brief, 
that  at  the  date  of  the  indemnity  withdrawal  of  the  land,,  to  wit,  April 
3, 1867,  James  Ard  had  a  valid,  subsisting  pre-emption  filing  on  the 
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land,  it  having  been  made  July  14, 1866,  alleging  settlement  the  same 
day.  This  filing  served  to  except  the  land  from  the  withdrawal* 
Malone  v.  Union  Pacific  E'y  Co.,  7  L.  D.,  13. 

James  Ard,  after  his  settlement,  continued  to  Uve  on  the  land  until 
his  death  in  1883,  but  he  never  made  final  proof  undei*  his  x)re-emption 
filing. 

The  railroad  company  selected  this  tract  as  indemnity,  September  25, 
1882,  a  year  before  the  death  of  Ard  and  while  he  was  still  li\ing  on  it. 

It  is  claimed  that  Ard  not  having  made  proof  prior  to  the  date  of  the 
company's  selection,  his  pre-emption  filing  had  expired,  it  having  been 
made  fifteen  yeai'S  prior  thereto,  and  in  consequence  of  such  failure  to 
make  proof  his  claim  was  no  bar  to  the  selection  by  the  company. 

The  rulings  of  this  Department — ^too  numerous  to  need  citation — are 
to  the  effect  that  while  a  failure  to  make  pre-emption  proof  within  the 
statutory  limit  (thirty -three  months  from  settlement)  opens  the  land  to 
settlement,  yet  such  failure  can  not  be  asserted  by  a  railroad  company 
claiming  under  a  grant  of  lands  <<  free  from  pre-emption  or  other  claims 
or  rights,"  etc. 

That  such  failure  to  make  proof  is  only  presumptive  evidence  of 
abandonment,  which  may  be  overcome  by  showing  that  at  the  date  of 
definite  location  (in  this  case  indemnity  selection)  the  pre-emption 
claimant  was  in  actual  possession  of  the  land  under  his  claim.  North- 
em  Pacific  Bailroad  Company  v.  Stovenour,  10  L«  D.,  645. 

The  evidence  taken  at  the  hearing  abundantly  shows  that  James  Ard 
was  in  such  possession  at  the  date  of  the  company's  selection. 

Your  judgment,  therefore,  allowing  the  homestead  entry  of  Trammel, 
was  right  and  is  af3rmed« 


PBIYATB  CLAIM-BESERTATIOK— I.OCATIOK. 

SooLLY  Grant. 

« 

The  Department  ifi  withont  anthority  to  make  an  agreement  by  whioh  the  grant 
olaimantB  can  securey  through  desert  entry,  lands  that  have  been  improved  by 
them  but  that  will  fall  outside  of  the  grant  if  it  la  located  in  a  square  fbrm  as 
required  by  the  statute  of  confirmation. 

The  coufirmees  under  this  grant  have  the  right  to  select  the  point  of  location  when 
the  government  is  ready  to  survey  the  tract  confirmed,  but  a  failure  on  the  part 
of  the  confirmees  to  avail  themselves  of  this  privilege,  after  due  notice,  will  be 
treated  as  a  waiver  of  said  privilege. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Offleej  June  4^ 

1892. 

In  1843  the  Mexican  authorities  made  a  grantof  lands  to  John  Scolly 
and  his  associates.  This  grant  wajs  submitted  to  the  surveyor  general 
of  Kew  Mexico  for  action,  under  the  provisions  of  section  8  of  the  act 
of  July  22, 1854, 10  Stat.,  308- ;  was  recommended  for  confirmatiou  by 
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that  officer  to  the  extent  of  "  Ave  leagaes  square,^  (Vol.  2  Private  Land 
Claims  pp.  409,  427)  and  was  confirmed,  as  claim  Ko.  9  by  the  first  sec- 
tion of  the  act  of  June  21, 1860, 12  Stat.,  71;  with  the  proviso  however, 
that  it  ^^  shall  not  be  confirmed  for  more  than  five  square  leases." 
Section  2  of  said  act  farther  provides — 

That  in  Boryeying  the  claim  of  said  John  ScoUy  it  shall  be  lawfal  for  him  to  locate 
the  five  square  leagues  confirmed  to  him  in  a  square  body  in  any  part  of  the  tract  of 
twenty-five  leagues  claimed  by  him. 

In  1876  the  surveyor  general  of  Kew  Mexico  was  instructed  to  cause 
a  survey  to  be  made  of  the  outboundaries  of  the  twenty-five  square 
leases,  and  to  notify  the  owners  of  the  grant  that  they  would  be  al- 
lowed to  select  the  five  leagues  in  accordance  with  the  provisions  of 
the  act  of  Congress. 

In  resi>onse  to  this  notice  the  grant  owners  filed  a  protest,  containing 
a  long  argument  against  the  proposed  survey  and  the  action  of  Con- 
gress upon  which  it  was  based,  denying  the  right  or  authority  of  that 
body  to  restrict  the  grant  to  less  than  twenty-five  square  leagues  and 
insisting  upon  their  right  to  ask  for  '^  a  reconsideration  of  the  decision 
of  Congress."  Notwithstanding  this  protest  the  survey  of  the  out- 
boundaries was  made  as  directed  and  approved  by  the  surveyor  gen- 
eral, December  30, 1876. 

On  January  24, 1878,  Secretary  Schurz  wrote  to  the  grant  owners 
urging  the  propriety  of  making  selection  of  the  tract  confirmed  to  them 
without  further  delay,  inasmuch  as  the  Department  had  no  power  or 
discretion  otherwise  than  to  issue  patent  for  the  confirmed  land  only 
and,  as  it  was  to  be  presumed  that  ^^  Congress  restricted  the  claim  to 
five  square  leagues  after  thorough  investigation  and  in  accordance  with 
what  it  deemed  to  be  just  and  right,"  it  would  be  inconsistent  with  his 
views  as  a  public  ofi&cer  to  urge  upon  that  body  legislation  to  confirm 
the  grant  for  twenty-five  square  leagues. 

To  this  letter  of  the  Secretary  a  reply  was  madeattemi)ting  to  refute 
the  presumption  that  the  action  of  Congress  was  taken  after  a  thorough 
investigation;  a  repetition  was  given  in  substance,  of  the  former  argu- 
ments in  the  protest,  and  the  statement  made  that — 

We  view  the  decision  of  Congress  as  unjnst  in  an  eminent  degree,  and  utterly  at 
variance  with  the  facts  of  the  case,  and  consequently,  feel  fully  justified  in  decliniiig 
to  comply  with  its  requirements  and  in  demanding  a  re-examination  of  the  facts  in 
the  case  as  our  right  hefore  any  further  steps  are  taken  to  dispossess  us  of  lands 
which  are  Justly  ours,  &c. 

Under  date  of  March  4,  1878,  the  Secretary  wrote  to  the  Chairman 
of  the  Douse  Committee  on  Private  Land  Claims,  recommending  tltnt 
Congress  take  some  action  to  compel  the  claimants  to  select  the  five 
square  league  confirmed  te  them  within  a  limited  time,  and  suggesting 
that  section  8  of  the  act  of  July  23, 1866,  14  Stat.,  218  be  extended  so 
as  to  cover  the  case.  No  action  was  taken  by  Congress  in  relation  to 
the  matter.    At  different  times  efforts  have  been  made  to  obtain  action 
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from  the  land  officers  to  open  ni>  to  settlement  the  lands  within  said 
grant  and  to  protect  settlers  thereon.  Bnt  nothing  has  been  done  in 
the  premises,  because  the  authority  to  act  seems  to  have  been  doubted. 

Under  date  of  April  7,  1892,  a  communication  was  received  here 
from  Mr.  Frank  Springer  in  relation  to  said  grant,  which  was  sent  to 
you  for  report  and  was  returned  with  your  report  of  May  16, 1892. 

Eeferring  to  the  history  of  the  grant,  the  early  settlement  thereon 
of  American  citizens,  after  the  acquisition  of  the  Territory,  the  unwill- 
ingness of  the  owners  heretofore,  to  acquiesce  in  the  reduction  of  the 
area  thereof  by  the  act  of  confirmation,  which  they  have  continued  to 
hope  might  be  reconsidered,  Mr.  Springer  states  that  all  parties  in  in- 
terest submitted  the  matter  to  him  for  advice,  expressing  a  desire  to 
end  the  uncertainty  as  to  their  titles  and  get  what  belongs  to  them. 
After  consideration,  he  has  advised  that  they  had  better  select  the  five 
leagues  confirmed  to  them  and  abandon  all  claim  to  the  rest.  This 
advice  they  have  expressed  a  disposition  to  follow,  if  it  can  be  done 
without  great  iiyury  to  them. 

It  is  further  stated  by  Mr.  Springer  that  the  original  grant  was  di- 
vided among  seven  parties,  who  established  themselves  in  different 
locations  and  have  highly  improved  ranchos,  well  known  in  that  sec- 
tion ;  that  although  said  ranchos  may  not  embrace  a  superficial  area  of 
more  than  five  square  leagues,  nevertheless,  if  that  quantity  must  be 
taken  in  a  square  fi)rm,  it  is  impossible  to  locate  it  without  excluding, 
upon  one  side  or  the  other,  some  of  these  long  settled  and  valuable 
ranchos ;  that  whilst  by  a  slight  departure  from  the  square  form  a  loca- 
tion might  be  made,  which  would  not  work  a  serious  hardship  to  any- 
one, it  is  believed  that  the  executive  authority  is  so  limited  by  the  act 
of  Congress  that  a  patent  issued  in  other  than  a  square  form  would  be 
void  on  its  face. 

It  is  suggested  however,  that  with  the  aid  of  the  Department  i)er- 
haps  the  difficulty  may  be  obviated.  One  of  the  owners  who  occupies 
the  most  westerly  of  the  locations  has  constructed  it  is  said,  an  exten- 
sive system  of  irrigating  ditches  and  reservoirs  for  the  purpose  of  re- 
claiming his  lands,  which  before  that  were  desert  in  character.  The 
ditches  and  reservoirs  which  were  constructed  in  1864  and  1865,  it  is 
asserted,  can  be  held  under  the  provisions  of  the  act  of  March  3,  1891, 
granting  a  right  of  way  for  such  purposes,  and  as  the  occupant  has 
several  sons,  it  is  proposed  that  the  Department  allow  them  to  make 
desert  land  entries  of  those  lands  which  would  not  be  included  in  the 
square  location  of  the  five  leagues  confirmed;  and  thus  enough  land 
would  be  covered  to  give  the  benefit  of  the  imi)rovements  and  expendi- 
tures thereon  to  those  who  made  them.  In  conclusion  Mr.  Springer 
says  if  this  course  can  be  adopted  the  owners  will  agree  to  select  their 
five  square  leagues  and  relinquish  the  surplus  to  the  United  States, 
whereby  there  would  be  restored  to  the  public  domain  twenty  square 
leagues  or  about  eighty-seven  thousand  acres  of  land. 
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The  Department  is  not  clothed  with  authority  to  make  the  proposed 
agreement  by  which  said  lands  may  be  secured  to  the  grant  claimant, 
or  his  sons  under  the  desert  land  law.  K  said  lands  are  now,  or  here- 
after become  subject  to  disposal  under  that  law,  applications  to  pur- 
chase the  same  only  can  be  considered  and  disi)08ed  of  in  the  regular  way, 
under  the  law,  the  decisions  and  rules  of  the  Land  Department. 
Therefore  the  proposition  made  through  Mr.  Springer,  in  this  behalf  is 
denied. 

If  now  the  owners  are  not  willing  to  locate  the  five  square  leagues 
confirmed  to  them  they  cannot  retain  possession  of  twenty-five  square 
leagues  of  land;  as  it  has  been  declared  by  the  legislative  branch  of 
the  government,  which  alone  has  authority  to  act  in  such  matter,  that 
they  are  entitled  to  but  five  square  leagues. 

It  is  not  necessary  to  discuss  the  authority  of  Congress  to  restrict 
the  grant  to  five  square  leagues,  or  the  justice  of  its  action  in  the  pres- 
ent case.  These  are  no  longer  open  questions.  They  have  been  deter- 
mined by  the  law  making  authority  of  the  government  and  its  action 
will  not  be  questioned  by  this  Department.  The  statute  must  prevail 
and  be  executed. 

It  is  well  settled  that  a  grant  of  a  certain  quantity  of  land  to  be  lo- 
cated within  a  larger  tract,  described  by  oat-boundaries,  "  is  really  a 
float  to  be  located  by  the  consent  of  the  government  before  it  can  attach 
to  any  speeific  land."  United  States  v.  McLaughlin  127  TJ.  S.  428, 448. 
This  is  directly  applicable  here. 

The  government,  not  the  grantee,  has  the  option  to  locate  the  quan- 
tity granted.  It  has  the  right  to  say  where  the  grant  shall,  and  where 
it  shall  not,  be  located  and  if  a  suf&cient  quantity  be  left  within  the  out- 
boundaries  to  satisfy  the  specific  grant,  the  other  lands  can  be  disposed 
of  by  the  government  without  doing  any  wrong  to  the  confirmees.  This 
was  the  law  of  Mexico  and  is  the  law  of  the  United  States.  lb.,  p.  460, 
and  cases  there  cited. 

In  the  administration  of  such  grants  the  owners  have  usually  been 
permitted  to  select  the  point  where  they  wish  to  have  the  quantity  lo- 
cated, provided  it  be  located  in  one  tract,  and  if  there  be  no  sufficient 
reason  to  the  contrary.  But  this  is  a  mere  privilege,  not  a  right,  which 
has  been  accorded  by  the  land  officers,  and  which  they  might  give  or 
withhold  as  seems  proper.  (lb.)  The  privilege  not  having  been  exer- 
cised in  the  long  time  that  it  might  have  been,  the  government  will  pro- 
ceed on  its  own  powers  and  reasonable  notice.  When  the  claim  is  sur- 
veyed it  shall  be  lawful  for  ScoUy  to  locate  the  grant  within  the  out- 
boundaries,  and  the  surveyor  shall  adopt  his  selection.  Without  the 
enactment  the  officers  might  or  might  not  adopt  his  location;  with  it 
they  are  bound  to  do  so  if  the  selection  be  as  authorized  and  otherwise 
pro][>er«  Bat  it  was  not  intended  by  Congress,  that  the  sapreme  right 
of  the  government  itself  to  make  the  location  should  be  abrogated,  and 
that  exclusive  right  be  conferred  upon  the  grant  owners.  The  govern- 
14561— VOL  14 39 


610  DECISIONS   BELATING  TO   THE   PUBLIC   LANDS. 

ment  haa  not  so  unnecessarily  abandoned  a  public  right  nor  can  the 
grantees  be  allowed  to  practically  secure  the  sole  and  indefinite  posses- 
sion and  enjoyment  of  the  whole  twenty-five  leagues^  by  omitting  to 
iCxercise  a  privilege. 

It  is  my  opinion,  the  proper  construction  of  said  act  of  Congress  is 
that,  when  the  United  States  is  ready  to  survey  said  confirmed  grant 
the  confirmees  have  a  right  to  select  the  point  of  location.  K  they  are 
■afforded  an  opportunity  to  do  this  and  fail  to  avail  themselves  of  it 
within  a  reasonable  time,  it  is  adjudged  they  will  have  waived  the 
privilege  and  the  land  officers  will  proceed  to  discharge  their  duty  by 
locating  the  confirmed  lands  and  extending  the  public  surveys  over 
the  surplus. 

Ton  are  therefore  directed  to  cause  a  survey  of  the  grant  to  be  made  in 
accordance  with  the  act  of  confirmation,  first  notifying  the  owners  of  your 
purpose  and  the  time  when;  that  they  will  be  allowed  a  reasonable  time, 
say  ninety  days  from  notice,  within  which  to  exercise  the  right  of  loca- 
tion conferred  by  the  act  of  Congress,  if  they  choose  to  do  so;  and  that 
the  survey  will  be  made  in  accordance  with  their  location,  if  practicable 
and  legal;  and  if  the  owners  fail  or  decline  to  make  the  location  within 
the  appointed  time,  then  the  surveyor  shall  proceed  to  locate  said  grant 
in  a  square  form,  having  due  regard  to  the  character  of  land  and  the 
improvements  of  the  owners  thereon. 

You  wiQ  notiiy  Mr.  Springer  hereof,  whose  letter  is  sent  you  to  file 
with  your  papers  in  the  case. 


RAILROAD  GRANT- WITHDRAWAL-INDEMNITY  SELECTION. 

Southern  Pacifio  R.  R.  Co.  v.  McWharter. 

The  fact  that  a  deficit  exists  in  the  granted  limits  does  not  relieve  the  company  from 
the  necessity  of  selection  to  acquire  title  to  indemuity  lands. 

The  withdrawal  contemplated  by  section  6,  act  of  July  27, 1866,  relates  only  to  the  pri- 
mary or  granted  lands,  and  the  validity  of  any  farther  withdrawal,  npon  the 
filing  of  the  requisite  map,  depends  entirely  upon  executive  action. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  5, 

189^. 

I  have  considered  the  appeal  by  the  Sonthern  Pacific  Railroad  Com- 
pany from  your  decision  of  May  1, 1801,  reversing  the  action  of  the  local 
officers  in  rejecting  the  final  proof  tendered  by  Milton  McWharter  xij>on 
his  pre-emption  filing  covering  the  NE.  J  of  Sec.  17,  T.  17  S.,  R.  16  E., 
Visalia  land  district,Califbmia,  for  conflict  with  the  grant  for  the  South- 
ern Pacific  Eailroad  Company. 

On  January  3,  1867,  said  company  filed  in  your  office  a  map  showing 
the  line  of  its  proposed  road,  under  the  act  of  July  27, 1866  (14  Stat. 
292),  upon  which  a  withdrawal  was  ordered  March  22, 1867,  of  all  the 
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odd  sections  falling  within  both  the  primary  and  indemnity  limits  of  the 
grant. 
The  3d  or  granting  section  of  the  act  of  1866  is  as  follows: 

That  there  be,  and  hereby  is,  granted  to  the  Atlantic  and  Pacific  Railroad  Com- 
pany, its  snccessors  and  assigns,  for  the  purpose  of  aiding  in  the  constrnction  of 
said  railroad  and  telegraph  line  to  fhe  Pacific  coast,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails^  troops,  munitions  of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway  and  its  branches,  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty  alternate  sections 
per  mile,  on  each  side  of  said  railroad  line,  as  said  company  may  adopt,  through  the 
Territories  of  the  United  States,  and  ten  alternate  sections  of  land  per  mile  on  each 
side  of  said  railroad  whenever  it  passes  through  any  State,  and  whenever,  on  the 
line  thereof  the  United  States  have  fuU  title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  ftom  pre-emption  or  other  claims  or  rights,  at  the  time 
the  line  of  said  road  is  designated  by  a  plat  thereof,  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office;  and  whenever,  prior  to  said  time,  any  of 
said  sections  or  parts  of  sections  shall  have  been  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  under  the  direction  of  the  Secretary  of 
the  Interior,  in  alternate  sections,  and  designated  by  odd  numbers,  not  more  than 
ten  miles  beyond  the  limits  of  said  alternate  sections,  and  not  including  the  re- 
served numbers. 

The  6th  section  provides: 

That  the  President  of  the  United  States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road  after  the  general 
route  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construction  of  said  rail- 
road ;  and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale  or  entry, 
or  pre-emption,  before  or  after  they  are  surveyed,  except  by  said  company,  as  pro- 
vided in  this  act;  but  the  provisions  of  the  ast  of  September,  eighteen  hundred  and 
forty-one,  granting  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  of  the 
act  entitled  ''An  act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,'' 
approved  Hay  twenty,  eighteen  hundred  and  sixty-two,  shall  be,  and  the  same  are 
hereby,  extended  to  all  other  lands  on  the  line  of  said  road  when  surveyed,  except- 
ing those  hereby  granted  to  said  company. 

The  location  of  1867  was  designed  as  a  map  of  general  ronte. 
.  Some  question  having  risen  as  to  whether  this  location  satisfied  the 
requirements  of  the  act  of  July  27, 1866  {8upra)y  the  joint  resolution  of 
June  28, 1870  (16  Stat.,  382),  authoiized  said  company  to  construct  its 
road  and  receive  patents  along  the  designated  route  indicated  by  the 
map  filed  in  the  General  Land  Office,  January  3, 1867. 

Without  discussing  the  effect  of  said  joint  resolution  of  1870  upon 
the  location  of  1867 — ^i.  e.,  in  the  matter  of  making  definite  that  which 
before  was  but  a  general  route — no  further  action  appears  to  have  been 
taken  by  the  company  towards  locating  its  road  opposite  this  land, 
prior  to  August  15, 1887. 

By  departmental  order  of  that  date,  the  order  of  withdrawal  on  ac- 
count of  this  grant,  so  far  as  it  related  to  indemnity  lands,  was  revoked 
and  the  lands  not  embraced  in  pending  or  approved  selections  were 
restored  to  entry,  after  due  notice  by  publication. 


612  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS, 

Ko  selection  of  this  tract  haying  been  made,  on  January  16, 1888, 
one  John  H.  Maxwell  made  homestead  entry  of  the  same,  which  entry 
he  relinquished  May  22, 1890,  and  same  day  McWharter  filed  pre-emp- 
tion declaratory  statement  for  the  land  upon  which  he  offered  final 
proof,  and  upon  the  rejection  of  the  same  the  present  case  arose. 

On  November  12, 1889,  while  this  tract  was  covered  by  the  entry  of 
Maxwell,  the  company  filed  a  map,  showing  the  constructed  line  of  its 
road  opposite  this  tract. 

This  map  was  by  you  treated  as  the  map  of  definite  location,  and  the 
limits  of  the  grant  were  readjusted  thereto,  the  tract  in  question  fall- 
ing within  the  primary  limits  of  the  grant  upon  that  acfj ustment. 

The  company  in  its  appeal  urges,  under  the  authority  of  the  decision 
in  the  case  of  the  St.  Paul  and  Pacific  Railroad  Company  t;.  Northern 
Pacific  Bailroad  Company  (139  IT.  S.,  1),  that  the  act  making  the  grant 
withdrew  the  lands  <^  in  the  forty  mile  limits,"  and  that  no  selection 
was  required  to  save  the  company's  right  of  selection,  it  being  shown 
that  there  was  a  deficiency  in  the  grant. 

If  this  be  so,  then  there  was  no  authority  to  revoke  the  indemniiy 
withdrawal.  The  question  as  to  the  authority  to  revoke  the  withdrawal 
of  indemnity  lands  on  account  of  this  grant  and  others  of  a  like  nature 
was  thoroughly  considered  by  this  Department  prior  to  the  revocation 
of  such  withdrawals,  and  rights  of  others  attachiiig  under  sach  revoca- 
tion have  been  repeatedly  recognized  by  this  Department  as  against 
the  claim  of  the  company.  Southern  Pacific  B.  B.  Co.  t;.  Meyer,  9  L. 
D.,  250;  Southern  Pacific  B.  B.  Co.  v.  Cline,  10  L.  D.,  31;  Lane  v. 
Southern  Pacific  B.  B.  Co.,  10  L.  D.,  454;  Southern  Pacific  B.  B.  Co. 
V.  Meyer,  10  L.  D.,  444. 

The  matter  would  therefore  seem  to  be  stare  decisis. 

I  deem  it  unnecessary  to  refer  to  the  decision  in  the  case  of  the  St. 
Paul  and  Pacific  Bailroad  v.  INTorthem  Pacific  Bailroad  Company 
(supra)j  to  which  counsel  refer,  further  than  to  say  that  it  has  no  ap- 
plication to  the  facts  in  this  case. 

I  might  remark  in  passing  that  if  the  construction  insisted  upon  by 
counsel  be  correct,  then  a  reservation  exists  ten  miles  beyond  the  in- 
demnity limits  of  this  grant,  in  this  State  as  it  is  limited  to  thirty 
miles  on  each  side  of  the  road  in  the  selection  of  its  indemnity. 

The  withdrawal  contemplated  by  the  6th  section  of  this  act  has  been 
uniformly  construed  to  relate  only  to  the  primary  or  granted  lands, 
and  the  validity  of  any  further  withdrawal  upon  the  filing  of  said  map 
rests  entirely  upon  executive  action. 

In  the  case  of  the  Northern  Pacific  Bailroad  Company  t?.  Miller  (7  L. 
D.,  100),  it  was  held  that  the  6th  section  of  the  act  of  July  2, 1864  (13 
Stat.,  365),  similar  to  section  6  in  the  act  under  consideration,  was  a 
mandate  effectually  prohibiting  the  exercise  of  the  executive  authority 
to  withdraw  indemnity  lands. 
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It  is  nnnecessary  at  this  time  to  pass  upon  the  correctness  of  tliat 
proposition,  bnt,  after  the  revocation  of  the  indemnity  withdrawal,  the 
lands  were  surely  subject  to  appropriation  as  other  public  lands,  and 
the  entry  by  Maxwell  was  proi)erly  allowed. 

This  being  soothe  land  was  excepted  from  the  operation  of  the  grant, 
as  said  entry  was  a  valid,  subsisting  claim  at  the  date  of  the  definite 
location,  November  12, 1889,  and  upon  the  cancellation  of  Maxwell's 
entry  the  land  embraced  therein  was  restored  to  the  public  domain, 
free  from  any  claim  under  the  railroad  grant.  Kansas  Pacific  Bailway 
Company  v.  Dunmeyer,  113  U.  8.,  629. 

Your  decision  is  tiierefore  af&rmed. 


BAILBOAB  GRANT— WITHDRAW Ali—APPLICATIGK  TO  ENTEB. 

Shadbolt  v.  St.  Paul,  Minneapolis  akd  Manitoba  Ey.  Oo. 

No  rights  sre  aoqnired  by  the  presentation  of  an  application  to  enter  lands  that  are 
withdrawn  for  railroad  purposes.  On  the  subsequent  restoration  of  the  land,  a 
new  application  will  be  necessary  to  protect  the  interest  of  sudh  an  applicant. 

Secretary  Noble  to  the  Oommisiioner  of  the  General  Land  Office^  June  8y 

1892. 

I  have  considered  the  appeals  of  George  B.  Shadbolt  and  thirty- 
seven  others  from  your  judgment  of  May  18^  1889,  r^ecting  their  re- 
spective applications  to  enter  tracts  of  land  within  the  indemnity  limits 
of  the  grant  to  the  St.  Panl,  Minneapolis  and  Manitoba  Bailway  Com- 
pany of  March  3, 1857  (11  Stat.,  195). 

The  tracts  are  situated  in  the  St.  Olond  land  district,  Minnesota,  and 
were  withdrawn  by  order  of  the  Secretary  of  the  Interior  of  June  3, 
1869,  under  authority  of  the  act  of  March  3, 1865  (13  Stat,  626). 

This  withdrawal  was  in  force  when  these  applications  to  enter  were 
made  and  rendered  said  tracts  not  subject  to  entry.  The  withdrawal 
was  not  revoked  until  after  the  passage  of  the  act  of  September  29, 
1890  (26  Stafe.,  496).  (See  the  order  of  May  22,  1890,  directing  the 
revocation  of  said  withdrawal,  12  L.  D.,  641). 

The  rejection  of  said  applications  was  therefore  proper,  and  no  rights 
were  acquired  by  the  .presentation  of  the  same.  Shire  et  dL  v.  Chicago, 
St.  Paul,  Minnesota  and  Omaha  B'y  Company,  10  L.  D.,  86. 

The  lands  involved  will  be  disposed  of  under  the  terms  of  the  order 
of  restoration.  In  giving  notice  of  this  decision,  due  notice  should  be 
given  these  parties  that  they  may  file  new  applications  so  as  to  protect 
their  interests  in  these  lands,  if  they  so  desire,  but  this  shall  in  no  wise 
be  construed  as  affecting  t^e  rights  of  others  claiming  an  interest 
therein. 
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timber  cuiitttre  entry— kbpeaung  act. 

Alvin  a.  Wiltse. 

A  timber  cultnre  entry  made  on  the  date  of  the  repealing  act,  March  3, 1891,  by  a 

snccessfnl  contestant  may  be  allowed  to  stand. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerdl 

Land  Office^  June  9, 1892. 

On  the  3d  day  of  March,  1891,  Alvin  A.  Wiltse  made  tunber-coltare 
entry  for  the  KW.  i  of  Sec.  9,  T.  34  K.,  E.  26  W.,  Valentine  land  dis- 
trict, Nebraska,  and  upon  the  payment  of  fourteen  dollars  received 
from  the  local  officers  certificate  No.  8525. 

On  the  10th  of  June,  1891,  yon  advised  the  local  officers  that  said 
entry  . 

is  hereby  held  for  cancellation  for  iUegality,  the  timber-cultnre  law  having  been  re- 
pealed March  8, 1891,  and  the  party  had  at  that  time  no  right  accming  nnder  said 
law. 

An  appeal  from  such  action  on  your  part  brings  the  case  to  the  De- 
partment. 

In  his  paper  constituting  his  appeal,  it  is  stated  that  Wiltse  made  his 
entry  about  one  o'clock  P.  M.,  that  prior  to  that  time  he  had  been  to  a 
great  deal  of  trouble  and  expense  in  contesting  said  tract,  and  that 
after  his  entry  and  prior  to  receiving  notice  of  your  decision  he  had 
acted  in  good  faith,  and  had  broken  about  twenty  acres  of  said  tract 
He  asks  that  his  entry  be  reinstated  and  be  allowed  to  remain  intact. 

Of  the  entire  good  faith  of  the  entr3rman  in  making  his  application 
and  his  entry  there  is  no  question.  He  had  contested  a  prior  entry  and 
secured  its  cancellation,  for  the  purpose  of  securing  the  land  for  himself, 
under  the  law  there  in  force,  and  up  to  the  time  of  receiving  notice  of 
your  decision  of  June  10, 1891,  he  had  fully  complied  with  the  provis- 
ions of  that  law. 

On  the  day  the  entry  was  made,  "  an  act  to  repeal  timber-culture 
laws,  and  for  other  purposes''  (26  Stat.,  1095),  was  approved.  In  that 
act  it  was  expressly  provided 

that  this  repeal  shall  not  affect  any  valid  rights  heretofore  aoomed  or  accruing 
under  said  la^s,  but  all  bona  fide  claims  lawfully  Initiated  before  the  paasage  of  this 
act  may  be  perfected  upon  due  compliance  with  law^  in  the  same  manner^  upon  the 
same  terms  and  conditions,  and  subject  to  the  same  limitations,  forfeitures,  and  con- 
tests, as  if  this  act  had  not  been  passed. 

The  precise  question  presented  by  the  case  before  me  has  never  been 
passed  upon  by  the  Department,  but  I  am  of  the  opinion  that  Wiltse 
had  valid  rights  accrued  or  accruing  under  the  timber-culture  laws, 
before  the  passage  of  the  act  of  March  3, 1891. 

The  Department  has  repeatedly  held  that  where  an  entry  or  filing 
was  made  the  same  day  that  the  map  of  a  general  railroad  route  was 
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filed  and  an  order  of  withdrawal  made  thereon,  that  the  entry  or  pre- 
emption filing  would  except  the  land  included  therein  from  the  opera- 
tion of  such  withdrawal. 

In  the  case  of  the  Korthem  Pacific  Bailroad  Company  v,  Parker  and 
Hopkins  (2  L,  D.,  569),  the  withdrawal  took  effect  August  13,  1870. 
Parker  made  homestead  entry  the  same  day.  It  was  held  that  as 
Parker  entered  the  same  day  the  withdrawal  took  effect,  his  entry  must 
be  regarded  as  the  superior  right,  and  that  the  land  was  thereby  excluded 
from  the  withdrawal,  and  upon  the  subsequent  cancellation  of  his  entry, 
that  the  land  covered  thereby  passed  to  the  United  States.  In  support 
of  this  position,  the  case  of  Saint  Paul,  Minneapolis  and  Manitoba 
R.  R.  Co.  V.  Gjuve  (9  0.  L.  O.,  119),  and  the  case  of  Talbert  v.  Northern 
Pacific  R.  R.  Co.  (2  Erainerd's  Legal  Precedents,  321,  axe  cited.  The 
same  doctrine  was  repeated  in  the  case  of  the  IS^orthern  Pacific  R.  R. 
Co.  V.  Flaherty  (8  L.  D.,  542). 

Those  were  cases  between  individuals  and  corporations,  while  the 
case  at  bar  is  between  an  individual  and  the  government.  Applying 
to  this  case  the  doctrine  adopted  and  adhered  to  in  those  cited,  and  the 
entry  of  Wiltse  must  be  allowed  to  stand.  His  application  and  his 
entry  were  acts  i)erformed  by  him  in  good  faith,  under  the  timber-culture 
law,  prior  to  or  simultaneously  with  the  passage  of  the  repealing  act^ 
and  I  think  conferred  upon  him  certain  rights.  These  were  "  accrued 
or  accruing"  rights,  lawfully  initiated  under  laws  in  force  prior  to  the 
passage  of  the  act  of  March  3, 1891,  and  it  was  therein  provided  that 
such  rights  "  may  be  perfected  upon  due  compliance  with  law,  in  the 
same  manner,  upon  the  same  terms  and  conditions,  and  subject  to  the 
same  limitations,  forfeitures,  and  contests,  as  if  this  act  had  not  passed.'^ 

In  the  case  of  August  W.  Hendrickson  (13  L.  D.,  169),  where  a  prior 
entry  had  been  successfully  contested,  but  where  the  successful  contest- 
ant did  not  apply  to  enter  the  land  until  the  10th  of  March,  1891,  it  was 
held  that  his  application  came  too  late,  and  your  decision  rejecting  it  was 
affirmed  by  the  Department. 

The  facts  in  that  case,  however,  differed  from  those  herein  presented 
in  a  very  essential  particular.  There  the  application  to  enter  was  not 
made  until  several  days  after  the  passage  of  the  repealing  act  of  March 
3, 1891,  while  in  this  case,  the  entry  and  the  repeal  both  occurred  on 
the  same  day. 

In  view  of  the  decisions  cited  in  the  cases  between  individuals  and 
corporations,  and  of  the  provisions  in  the  repealing  act  for  the  comple- 
tion of  accrued  or  accruing  rights  lawfully  initiated  under  the  timber- 
culture  law,  and  of  the  facts  and  circumstances  of  this  case,  my  con- 
clusion is  that  the  entry  of  Wiltse  was  valid,  that  it  should  be  allowed 
to  remain  intact,  and  that  upon  the  compliance  with  the  law  under  which 
it  was  made,  he  should  be  permitted  to  perfect  the  same.  The  decision 
appealed  from  is  therefore  set  aside. 


616  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

SECOND  HOMESTEAD  ENTRT— ACT  OF  MARCH  S,  1889. 

John  Lindell. 

Section  2,  act  of  Maxell  2, 1889,  does  not  anthorize  a  second  entry,  where  the  entty- 
man,  prior  to  the  passage  of  said  act,  has  purchased  the  land  covered  by  his  first 
entry  under  the  act  of  Jnne  15, 1880. 

First  Assistant  Secretary  Chandler  to  the  C(nnmissi(mer  of  the  Oeneral 

Land  Office^  June  P,  189J2. 

On  the  30th  of  September,  1889,  John  Lindell  made  homestead  entry 
for  lots  3  and  4,  and  the  S.J  of  the  NW.J  of  Sec.  6,  T.  19  N.,  E.  5  W,, 
Kingfisher  land  district,  Oklahoma  Territory,  which  entry  was  held  for 
cancellation  by  yoa  on  the  15th  of  January,  1891.  The  case  is  before 
me  upon  an  appeal  irom  such  decision  by  you. 

Your  action  in  the  case  was  based  ux>on  the  fact  that  the  record  in 
your  ofBce  showed  that  on  the  7th  of  December,  1878,  Lindell  had  made 
homestead  entry  for  one  hundred  and  sixty  acres  of  land  at  Hays  City 
(now  Wa  Keeney),  Kansas,  which  land  was  purchased  on  the  28th  of 
July,  1885,  under  the  act  of  June  15, 1880  (21  Stat,  237),  and  patent 
issued  June  6, 1888. 

In  explanation  of  this  transaction,  Lindell  states  in  an  affidavit  which 
accompanies  and  forms  part  of  his  appeal,  that  he  made  entry  for  that 
land  in  good  faith  for  the  purpose  of  a  home,  and  built  thereon  a  good 
sod  house,  a  stone  stable  fourteen  feet  square,  with  a  shed  of  stone  on 
one  side  ten  feet  in  width;  that  he  dug  two  wells,  one  sixty-eight  and 
the  other  seventy-five  feet  in  depth,  but  obtained  no.  water,  striking  a 
shale  rock  which  in  that  country  indicates  no  water;  that  some  of  his 
neighbors  bored  to  the  depth  of  four  hundred  feet  and  found  no  water; 
that  he  was  compelled  to  abandon  his  wells  and  haul  all  his  water  two 
and  a  quarter  miles;  that  he  continued  his  residence  upon  the  land  two 
years  and  two  months,  but  was  unable  to  secure  any  water,  or  raise  any 
crop,  or  even  a  garden,  although  he  attempted  to  cultivate  twenty-eight 
acres  of  the  land;  that  finding  it  impossible  to  live  on  the  land  and 
support  his  family,  he  abandoned  it  on  the  3d  of  February,  1881,  and 
gave  it  up  as  lost;  that  he  never  returned  to  said  land  again  to  live  on 
it,  or  to  attempt  its  cultivation,  or  even  to  see  it;  that  about  four  years 
and  five  months  after  he  had  moved  from  the  land  and  abandoned  it  for- 
ever, for  the  reasons  stated,  one  £•  H.  Barton  offered  him  fifty  dollars 
for  his  improvements  thereon,  which  offer  he  accepted;  that  he  never 
made  any  attempt  at  any  time  to  obtain  title  to  the  land,  but  he  under- 
stands that  a  few  days  after  purchasing  such  improvements  Barton  made 
cash  entry  for  the  same. 

He  further  makes  oath  that  when  he  sold  his  improvements  to  Bar- 
ton, he  signed  a  paper  which  he  supposed  simply  authorized  Barton  to 
take  possession  of  said  improvements ;  that  he  did  not  intend  to  convey 
or  attempt  to  convey  any  interest  in  the  land  itself,  as  he  claimed  none^ 
having  abandoned  the  land  and  all  claim  thereto,  several  years  before. 
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His  affidavit  is  corroborated  by  two  witnesses  who  declare  it  to  be 
true,  of  their  own  knowledge,  and  that  thejrhave  no  interest  in  the 
case.  Lindell's  statements  in  this  affidavit,  that  he  only  sold  and 
transferred  his  improvements  to  Barton,  and  that  he  never  had  the 
title  to  the  land  for  a  moment,  are  not  borne  oat  by  the  records  of  your 
office. 

It  appears  from  said  records  that  Lindell  made  the  regular  proof  re- 
quired under  the  act  of  June  15, 1880.  In  his  proof  he  swore,  among 
other  things,  <<that  he  has  not  transferred,  or  attempted  to  transfer, 
his  homestead  rights  under  said  entry,  nor  assigned  or  attempted  to 
assign,  his  right  to  receive  the  repayment  of  fees,  or  commissions  and 
excess  of  payments  made  thereon."  Said  proof  was  sworn  to  before 
E.  H.  Barton,  notary  public,  and  corroborated  by  William  W.  McKeever 
and  F.  M.  Lauck;  uiK)n  which  a  patent  was  issued  to  Lindell  June  6, 
1888.  Under  these  circumstances,  his  affidavit  filed  in  this  matter. 
can  not  be  accepted  as  true  in  so  far  as  it  attempts  to  contradict  your 
records  respecting  his  cash  entry  under  the  act  of  June  16, 1880.  That 
he  made  such  cash  entry  under  the  act  of  June,  1880,  is  unquestionably 
true,  and  the  only  question  remaining  is  whether  said  cash  entry  bars 
his  right  to  make  an  entry  under  the  act  of  1889. 

The  right  to  make  a  second  entry  is  accorded  by  section  2,  act  of 
March  2, 1889,  to  "  any  person  who  has  not  heretore  perfected  title  to 
a  tract  of  land  of  which  he  has  made  entry  under  the  homestead  law." 
^ow  on  the  record,  as  stated,  Lindell  has  perfected  title  to  a  tract  ot 
land  which  he  entered  under  the  homestead  law  and  that  too,  by  virtue 
of  a  special  privilege  conferred  by  the  act  of  1880,  upon  persons  who 
did  not  comply  with  the  terms  of  the  general  homestead  act.  This 
special  act  must  be  certainly  considered  a  part  of  the  homestead  system 
(Martha  A.  Garter,  9  L.  B.,  604),  and  it  can  not,  in  reason,  be  argued 
that  under  the  act  of  1889,  the  right  to  make  a  second  entry  extends  to 
one  who  has  been  permitted  to  perfect  title  in  spite  of  previous  non- 
compliance with  law  while  denying  the  same  privilege  to  one  who  secures 
title,  after  having  complied  with  the  law  in  all  respects. 

The  Department,  in  the  case  of  Joseph  A.  Mxon  (13  L.  D.,  267),  held 
that  section  2,  act  of  March  2, 1889,  does  not  authorize  a  second  home- 
stead entry  when  the  entryman,  prior  to  the  passage  of  said  act,  has 
purchased  the  land  covered  by  his  first  entry  under  the  act  of  June  15, 
1880.  No  sufficient  reason  for  any  change  in  the  holding  in  that  case 
is  made  to  appear.    The  decision  appealed  from,  is  therefore  affirmed. 


TIMBEB  AND  STONE  ACT-I-AND  DEPARTMENT—ALIENATIOX. 

United  States  v.  Milleb. 

The  Commissioner  of  the  General  Land  Office,  acting  under  the  direction  of  the  Sec- 
retary of  the  Interior,  is  vested  with  general  authority  to  determine  whether 
entries  allowed  by  the  local  officers  are  in  fact  made  in  due  accordance  with 
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law;  and  this  anthority  is  in  no  wise  abridged  in  the  provisionB  made  by  the 
act  of  June  3;  1878,  for  the  sale  of  timber  and  stone  lands. 
The  phrase  "  bona  fide  purchaser "  as  nsed  in  said  act  is  not  applicable  to  a  pur- 
chaser before  patent. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June 

lOj  1892. 

By  letter  of  February  7, 1890,  you  transmitted  a  petition  of  Charles 
Lewis,  transferee  and  present  claimant  of  the  land  involved  in  the  case 
of  United  States  v.  Charles  0.  Miller  viz :  lots  1,  2, 3,  and  4,  Sec.  22,  T. 
21  K.,  B.  2  E.,  Seattle  land  district,  Washington. 

On  March  16, 1883,  Miller  made  entry  for  said  land  under  the  timber 
and  stone  land  law  act  of  June  3, 1878  (20  Stat.,  89).  On  I^ovember  3, 
1885,  said  entry  was  held  for  cancellation  on  the  rexK>rt  of  a  special 
agent  to  the  effect  that  ^^  the  land  embraced  therein  was  and  is  agricul- 
tural land"  and  that  ^^said  entry  was  made  in  the  interest  of  George 
H.  Byan  of  Tacoma,  Washington  Territory."  Afterwards  ui)oe  the 
filing  of  affidavits  by  Miller  and  Byan  a  hearing  was  ordered  which  re- 
sulted in  a  decision  by  the  local  officers. in  favor  of  the  claimant.  That 
decision  was  reversed  by  your  office  and  the  entry  held  for  cancellation. 
Upon  appeal  to  this  Department  your  office  decision  was  affirmed  upon 
the  ground  that  the  evidence  showed  *^that  the  entry  was  not  made  by 
Miller  in  good  faith  to  appropriate  the  land  to  his  own  exclusive  use 
and  benefit,  but  in  the  interest  of  Byan."  A  motion  for  review  based 
upon  the  theory  that  said  decision  was  contrary  to  the  weight  of  evi- 
dence was  denied. 

The  petition  now  under  consideration  sets  forth  that  the  petitioner, 
a  resident  of  the  State  of  Iowa,  while  on  a  visit  to  Washington  Terri- 
tory in  July  1883,  had  his  attention  directed  to  the  land  in  question 
and  was  advised  by  one  B.  McCrady  to  invest  money  in  the  purchase 
thereof  from  one  George  H.  Byan,  who  as  he  was  informed,  was  its 
owner.  That  intending  to  make  investments  of  that  sort  he  examined 
said  land  and  finally  purchased  it  for  the  sum  of  $9000,  which  amount 
he  has  since  that  time  paid  in  full.    He  further  sets  forth  that 

at  the  time  of  his  paying;  the  $5,000  (let  payment)  aforesaid,  and  np  to  that  at  which 
the  Land  Department  began  its  action  which  ended  in  a  forfeiture  of  the  interest 
acquired  by  Miller  in  his  application;  as  weU  as  for  some  time  thereafter,  the  mider- 
signed  was  not  informed  and  did  not  believe,  and  he  had  no  reason  to  believei  that 
the  said  Charles  C.  Miller  had  not  in  all  respects  conformed  his  action  in  making  ap- 
plication for  the  land  in  question,  to  the  statute  and  other  regulations  goyeming 
such  cases;  particularly,  he  had  no  information  or  notice  that  Miller  had  compUcatod 
himself  in  that  respect  with  G.  H.  Syan,  as  subsequently  decided  in  the  land  office. 

The  prayer  of  this  petition  is  couched  in  the  following  language:— 

Your  petitioner  shows  that  his  connection  with  the  land  and  payment  of  the  $9,000 
and  interest  aforesaid,  originated,  and  was  conducted,  with  good  faith  towards  the 
United  States  and  all  other  persons;  and  therefore  he  prays  that  as  a  bona  fide  pur" 
chaser  he  may  obtain  the  relief  to  which,  as  he  submits  he  is  entitled  bythe  pron* 
aions  of  the  T.  and  S.  Statute,  section  2,  last  olause. 
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This  petition  although  it  sets  up  facts,  the  existence  of  which  and 
makes  statements  and  allegations  the  truth  of  which  could  in  the  very 
nature  of  things  be  known  to  Lewis  alone,  is  verified  by  one  of  his  at- 
torneys. This  practice  is  not  to  be  commended  and  although  I  have 
concluded  to  consider  this  petition  upon  its  merits,  it  will  hereafter  be 
insisted  upon  that  petitions  requiring  verification  shaU  be  verified  by 
some  one  in  position  to  have  and  having  a  personal  knowledge  of  the 
facts  alleged. 

SectioD  2  of  the  act  of  June  3, 1878,  prescribes  the  oath  that  is  to  be 
made  by  applicants  for  land  under  this  law,  provides  that  any  person 
who  shall  in  making  such  oath  swear  falsely,  shall  be  subject  to  the 
pains  and  pcDalties  of  perjury,  and  shall  forfeit  the  money  he  may  have 
paid  for  such  lands  and  aU  right  and  title  to  the  same,  and  by  the  last, 
clause  provides,  "  and  any  grant  or  conveyance  which  he  may  have 
made,  except  in  the  hands  of  bona  fide  purchasers,  shall  be  nuU  and 
void." 

It  is  strongly  urged  that  the  rule  as  to  forfeitures  under  this  act  is  not 
the  same  as  that  which  obtains  under  the  pre-emption  law.    The  posi* 
tion  taken  upon  this  point  is  fairly  presented  in  the  following  quotation 
from  the  argument  filed: — 

It  seems  to  be  certain;  however,  that  in  applications  under  the  timber  and  stone 
statute,  something  more  than  swearing  to  a  matter  merely  not  true  is  required  in> 
warrant  a  forfeiture  of  the  money  and  land.  This  is  made  plain  by  the  provision 
that  the  false  swearing  which  authorizes  the  forfeiture  is  the  very  same  which  ren- 
ders the  party  subject  to  the  pains  of  peijury ;  for  if  it  be  necessary  for  such  subjec- 
tion that  the  swearing  be  corruptly  false,  so  also  is  it  for  the  forfeiture;  •  •  •  , 
It  follows  also  that  inasmuch  as  for  liability  to  the  pains  of  perjury  it  is  necessary 
that  there  should  be  a  previous  conviction  by  a  jury,  so  also  for  the  forfeiture  of 
money  and  land  imposed  as  another  consequence  of  such  fact. 

This  rule  if  it  is  to  be  adopted  would  apply  as  weU  to  those  cases 
where  the  original  entryman  still  claims  the  land  as  to  those  where  it 
is  held  by  a  transferee  of  such  entryman ;  that  is  to  say,  the  question 
of  the  rights  of  a  bona  fide  purchaser  does  not  enter  into  the  discus- 
sion and  determination  upon  this  point  in  the  case  as  a  controling  fac- 
tor. It  may  be  noted  further  that  neither  the  question  of  the  degree 
of  criminality  required  to  subject  the  entryman  to  punishment  nor  the 
question  of  the  forfeiture  of  the  money  paid  for  said  land  is  now  under 
consideration;  the  only  question  now  here  being  as  to  the  authority  of 
the  proper  officers  of  this  Department,  prior  to  the  issue  of  patent,  to 
examine  into  all  the  facts  and  circumstances  surrounding  and  connected 
with  an  entry  allowed  by  the  local  officers  under  this  law  for  the  pur- 
pose of  determining  whether  the  entryman  has  shown  such  good  faith 
and  compliance  with  the  requirements  of  the  law  as  to  entitle  him  to  a 
patent  and  if  it  be  determined  that  he  has  not  complied  with  the  law 
or  has  not  acted  in  good  faith  to  refuse  to  pass  the  entry  to  patent. 
Ui>on  the  Commissioner  of  the  General  Land  Office,  acting  under  the 
direction  of  the  Secretary  of  the  Interior,  the  law  has  confered  super- 
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yisory  power  over  the  action  of  the  local  officers  Id  sach  matters  and 
has  imposed*"  all  executive  duties  pertaining  to  the  surveying  and  sale 
of  the  public  lands  of  the  United  States  or  in  anywise  respecting  sach 
public  lands."    Eevised  Statutes  Sec.  453. 

The  duty  thus  imposed  necessarily  carries  with  it  the  power  and 
authority  to  take  such  steps  as  may  be  necessary  to  determine  whether 
there  has  been  a  compliance  in  good  faith  with  the  provisions  of  the 
law  under  which  title  is  sought  and  in  case  it  be  determined  that  there 
has  not  been  such  compliance  or  that  there  has  been  an  attempt, 
through  fraud  and  false  swearing  to  wrongfully  procure  title  to  the 
public  land,  or  to  avoid  the  provision  of  the  law,  to  refuse  to  approve 
such  claim  for  patent.  The  truth  of  this  proposition  as  applied  to  the 
system  of  public  land  laws  as  a  whole  is  well  settled  by  a  long  line  of 
decisions  and  in  support  thereof  reference  need  be  made  only  to  the 
cases  of  Smith  t^.  Custer  et  aU^  (8  L.  D.,  269}  and  Travelers  Insurance 
Company  (9  L.  D.,  316),  and  the  authorities  referred  to  in  those  de- 
cisions. 

That  this  is  the  general  rule  is  not,  indeed,  specifically  denied  by 
this  petitioner,  but  it  is,  in  effect,  claimed  that  the  law  under  which 
the  land  here  involved  was  purchased  forms  an  exception  to  such 
general  rule.  To  allow  this  claim  would  be  to  say  that  an  entry  under 
this  law  when  allowed  by  the  local  officers  must  be  passed  to  patent 
although  it  may  be  apparent  to  the  officers  charged  with  the  supervis- 
ion of  the  actions  of  those  officers  and  the  proper  execution  of  this  law, 
that  such  entry  was  made  in  direct  violation  of  the  provisions  of  the 
law,  for  the  benefit  of  another  and  was  procured  through  fraud  and 
false  swearing.  The  issue  of  patent  vesting  as  it  would  legal  title  in 
the  grantee  would  necessitate,  on  the  part  of  the  government,  recourse 
to  the  courts  for  redress  against  such  wrong-doing.  To  work  such  an 
exception  to  the  general  rule  as  would  bring  about  this  condition  of 
affairs  in  the  administration  of  the  land  laws  or  would  abridge  the 
authority  of  those  officers  of  the  government  charged  with  the  due 
administration  of  the  land  laws  in  a  matter  so  necessary  and  essential 
to  the  proper  execution  of  the  duties  imposed  upon  them,  and  the 
trusts  confided  to  their  care,  would  require  the  use  of  clear  and 
explicit  language  such  as  would  leave  no  doubt  as  to  the  intention  of 
Congress.  Ko  intention  to  make  this  act  such  an  exception  to  the 
general  rale  is  indicated  by  the  language  used,  nor  can  I  think  it  was 
intended  there  should  be  one  rule  for  entries  of  this  character  and 
another  tor  entries  under  the  other  laws  providing  for  the  disposal  of 
the  public  lands.  The  provision  of  this  law,  that  any  person  who  shall 
swear  falsely  in  the  premises  shall  be  subject  to  all  the  pains  and  pen- 
alties of  perjury,  does  not  add  to,  nor  does  it  detract  from  the  authority 
of  the  officers  of  the  government  charged  with  the  execution  of  sach 
law.  It  is  clearly  the  duty  of  those  officers  to  examine  all  applications 
for  land  under  this  law,  and  in  those  where  it  is  found  that  the  law  has 
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« 

not  been  complied  with,  or  that  an  attempt  to  fraudulently  acquire  title 
in  defiance  of  the  provision  of  said  law  has  been  made  to  refuse  to 
approve  such  claims  for  patent.  This  is  what  was  done  in  the  matter 
of  Miller's  application,  and  the  correctness  of  the  findings  of  your  office 
and  this  Department  is  not  now  being  questioned.  The  position  taken 
by  the  petitioner  upon  this  point  in  the  case  is  not  tenable  and  can  not 
be  sustained. 

It  is  further  contended  that  the  phrase  bona  fide  purchaser  as  used  in 
this  statute  should  be  construed  to  include  all  <<  such  as  have  dealt  with 
the  applicant  about  the  land  honestly."  It  is  at  the  same  time,  how- 
ever, admitted  that  ordinarily  that  phrase  does  not  include  one  who  has 
bought  a  mere  equitable  title.  One  of  the  well  established  rules  to  be 
followed  in  the  construction  of  statutes  is  that  words  or  phrases  which 
have  come  to  have  a  kndwn  legal  import  are  to  be  considered  as  hav- 
ing been  used  in  their  technical  sense,  unless  it  is  apparent  that  it  was 
intended  they  should  have  some  other  meaning.  The  term  ^^bona  fide 
purchaser"  had,  long  before  the  passage  of  this  law,  come  to  have  a 
well-defined  meaning  as  a  legal  term,  and  it  did  not  in  this  meaning  in 
elude  one  who  had  bought  merely  an  equitable  title,  l^ot  only  is  this 
true,  but  it  may  properly  be  said  to  have  attained  a  technical  meaning 
as  used  in  the  laws  relating  to  the  disposal  of  the  public  lands  of  the 
United  States.  As  far  back  as  1841,  Attorney-General  Legare  (3  Op,, 
664),  in  considering  the  use  of  this  term  in  the  pre-emption  law,  said:- 

The  assignee  took  only  an  eqnity,  and  lie  took  it  of  course  subject  to  all  prior 
equities.  The  patent,  it  is  needless  to  say,  is  the  only  complete  legal  title  under  our 
land  laws.  But  to  protect  a  purchaser  under  the  plea  of  a  purchase  for  a  valuable 
consideration,  without  notice,  he  must  have  a  complete  legal  title.  There  must 
have  been,  not  a  contract,  but  a  conveyance — not  &jus  ad  rem,  but  a  Jut  in  re. 

The  same  jjosition  was  taken  by  Justice  Miller  in  the  decision  in  the 
case  of  Boot  v.  Shields,  rendered  in  !N"ovember,  1868  (1  Woolworth's 
Circuit  Court  Eeports,  340). 

In  that  case  the  vendees  of  Shields,  a  pre-emption  entryman,  claimed 
protection  as  bona  fide  purchasers,  and  the  court  said: — 

Until  the  issue  of  the  patent,  the  title  remained  in  the  United  States.  Had  this 
entry  been  valid,  Shields  would  have  taken  only  an  equity.  His  grantees  took  only 
an  equity.  They  did  not  acquire  the  legal  title.  And  in  order  to  establish  in  him- 
self the  character  of  a  bona  fide  purchaser,  so  as  to  be  entitled  to  the  protection  of 
chancery,  a  party  must  show  that  in  his  purchase,  and  by  the  conveyance  to  him, 
he  acquired  the  legal  title. 

This  phrase,  as  used  in  the  pre-emption  law,  had  then,  at  the  date  of 
the  enactment  of  the  timber  and  stone  law,  received  construction  and 
had  been  by  the  proper  authorities  invested  with  a  well  defined  mean- 
ing and  import.  Congress  must  therefore  in  making  use  of  this  phrase 
in  the  later  law  relating  to  the  same  subject-matter,  i.  e.,  the  disposal 
of  the  public  lands,  be  held  to  have  used  it  in  the  light  of  such  con- 
struction and  to  have  intended  the  same  meaning  as  had  attached  to 
the  phrase  by  such  construction. 
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As  to  the  rulings  of  this  Department  and  of  the  courts  upon  the 
rights  of  a  purchaser  from  a  pre-emptor,  before  issue  of  patent,  it  is 
only  necessary  to  refer  to  the  cases,  hereinbefore  cited,  of  Smith  «. 
Ouster  €t  al  (8  L.  D.,  2$9),  and  Travelers  Insurance  Company  (9  L.  D., 
316),  where  this  question  was  carefully  considered,  the  authorities  upon 
the  point  referred  to  and  the  conclusion  arrived  at  clearly  and  defi- 
nitely stated. 

The  arguments  advanced  in  support  of  the  position  taken  by  this 
Department  in  those  cases  are  equally  applicable  to  cases  involving 
the  same  question  under  the  statute  now  being  considered.  That  the 
same  rule  obtains  here  as  under  the  pre-emption  law,  is,  in  effect,  held 
in  the  case  of  Bichardson  t'.  Moore  (10  L.  D.,  415).  This  same  question 
was  also  presented  in  the  case  of  United  States  v.  Allard  et  aZ.,  (U  L. 
D.,  392),  and  was  very  carefully  considered;  The  whole  matter  was 
quite  fiilly  discussed  in  the  decision  rendered  in  that  case,  the  con- 
clusion then  reached  being  that  a  purchaser  before  patent,  of  one 
claiming  lands  under  the  statute  now  under  consideration  is  not  to  be 
oonsidered  a  ^^bona  fide  purchaser"  within  the  meaning  of  the  term  as 
used  in  said  statute.  This  position  is,  in  my  opinion,  in  perfect  accord 
with  both  the  letter  and  the  spirit  of  the  law,  is  in  entire  consonance 
with  the  general  policy  of  our  system  of  land  laws,  and  will  therefore 
be  adhered  to. 

The  prayer  of  the  petitioner,  Lewis,  must  be  and  is  hereby  denied. 


ABANDOKED  MILITART  RESEBVATIOK. 

FOBT  Sandebs. 

The  act  of  Jnly  10, 1890,  proyiding  for  the  disposal  of  certain  abandoned  military 
reservations  in  Wyoming  repeals  the  provision  in  the  act  of  Jnly  5^  18S4,  which 
confers  a  preferred  right  to  purchase  the  land  on  which  improvements  are  situ- 
ated upon  the  owners  of  such  improvements. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerd 

Land  Office^  June  lOy  1892. 

I  am  in  receipt  of  your  letter  of  the  3d  instant  in  relation  to  the  ap- 
praisement of  certain  lands  in  Fort  Sanders  military  reservation  (aban- 
doned). 

On  March  26, 1891  you  held  that  one  Vine  could  not  purchase  the 
N  WJ  of  the  SWJ  of  section  sixteen  within  said  abandoned  reservation 
under  the  act  of  July  5, 1884  because  it  was  school  land.  On  May  17, 
1892  this  Department  held  that  the  land  must  be  disposed  of  under  the 
act  providing  for  its  sale,  and  that  the  fact  that  it  proved  to  be  in  sec- 
tion sixteen  when  the  survey  was  completed,  did  not  affect  it^  and  that 
Vine  having  purchased  the  buildings  on  the  tract  which  he  sought  to 
purchase,  he  would  be  allowed,  upon  appraisement  being  made,  to 
complete  his  purchase  under  the  said  act  of  1884. 
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My  attention,  however,  has  been  called  to  the  act  of  Congress  of 
May  28, 1888  (25  Stat.,  158)  which  granted  to  Wyoming  six  hundred  and 
forty  acres  of  land  in  Fort  Sanders  (abandoned)  military  reservation^ 
as  nearly  as  practicable  in  sqnare  form,  for  the  purpose  of  enabling  the 
Territory  (now  State)  to  maintain  a  fish  hatchery.  This  act  contains  a 
proviso: 

That  nothmg  m  this  act  contained  shaU  be  constrned  to  have  the  effect  to  impair 
the  rights  of  any  person  in  or  to  any  portion  of  said  land  acquired  under  any  law  of 
the  United  States. 

Taking  these  two  acts  alone.  Vine  would  have  the  right  to  purchase 
the  subdivision  upon  which  his  buildings  stood,  and  the  State  could 
select  the  land  adjoiniDg.  But  on  July  10, 1890  (26  Stat,  227)  Congress 
passed  an  act  entitled  ^<An  act  to  provide  for  the  disposal  of  certain 
abandoned  military  reservations  in  Wyoming  Territory,"  and  which 
provided:     * 

That  aU  public  lands  now  remaining  undisposed  of  within  the  abandoned  military 
reservations  in  the  Territory  of  VTyoming,  known  as  ...  .  Fort  Sanders  and 
•  .  .  and  which  are  not  otherwise  occupied  by  or  used  for  military  purposes,  are 
hereby  made  subject  to  disposal  under  the  homestead  law  only. 

This  act  contains  four  provisos:  First,  aetual  qualified  settlers  are 
given  a  preference  right  of  entry,  not  exceeding  one  hundred  and  sixty 
acres  which  shall  include  their  respective  improvements. 

Second,  lands  occupied  for  townsite  purposes,  and  coal  and  mineral 
lands  are  excepted,  and  these  are  to  be  disposed  of  under  the  laws 
relating  thereto  respectively. 

Third,  "This  act  shall  not  apply  to  any  subdivision  of  land  which 
subdivision  may  include  adjoining  lands  to  the  amount  of  one  hundred 
and  sixty  acres,  on  which  any  buildings  or  improvements  of  the  United 
States  are  situated  until  the  Secretary  of  the  Interior  shall  so  direct 

Fourth,  this  act  shall  not  be  construed  to  amend  or  repeal  the  act  of 
May  28, 1888. 

In  this  case  of  James  Vine  (14  L.  D.,  527)  referred  to  in  your  letter, 
it  appeared  that  he  had  purchased  the  buildings  on  a  part  of  the  Fort 
Sanders  reservation  prior  to  the  passage  of  the  act  of  1884,  and  his 
case  was  covered  by  the  clause  of  the  act  relating  to  buildings  or  im- 
provements which  had  theretofore  been  sold  by  the  United  States 
authorities,  and  the  preference  right  of  purchase  at  the  appraised 
vahie,  when  appraisement  should  be  made,  was  given  such  owner  of 
the  buildings.  Congress,  however,  in  the  act  of  July  10, 1890,  did  not 
make  this  class  of  cases  an  exception  to  the  operation  of  the  act,  and  I 
am  of  opinion  that  his  right  of  purchase  was  taken  away  by  this  act. 
He  will  have,  however,  the  right  to  make  homestead  entry  for  the  land 
as  any  other  person,  and  if  an  actual  qualified  settler,  will  have  the 
preference  right  of  entry  for  one  hundred  and  sixty  acres,  including 
the  tract  upon  which  his  buildings  are  situated,  subject  to  the  rights  of 
the  State  to  select  six  hundred  and  forty  acres,  as  that  right  was  ex- 
pressly reserved  in  the  act  last  passed. 
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So  much  of  the  decision  of  May  17, 1892,  as  held  that  Vine  could  pnr- 
chase  the  land  is  recalled,  bat  so  much  as  held  that  the  land  was  not 
school  land  will  remain  in  force. 


BAILBOAD  GRA^T— PBE-EAfPTION  FILrNG^-CONPLICTING  GRANTS. 

Meister  V.  St.  Paul,  Minneapolis  and  Manitoba  By.  Go.  et  al. 

An  expired  pre-emption  filing  of  record  at  the  date  when  the  grant  becomes  effectiYO 
does  not  except  the  land  ooTcred  thereby  from  the  operation  of  the  grant. 

The  priority  of  right  accorded  the  Northern  Pacific  Company,  under  its  grant,  u 
against  the  St.  Paul,  and  Minneapolia  company,  in  the  decision  of  the  Supreme 
Coart  of  the  United  States,  139  U.  S.,  1,  involved  lands  either  within  the  place 
limits  of  said  grant  or  within  the  withdrawal  on  general  route,  and  the  disposi- 
tion of  indemnity  lands,  not  withdrawn  under  said  grant  until  after  the  righto 
of  the  other  company  attached,  is  not  governed  by  said  decision. 

Secretary  NobU  to  ths  Commmioner  of  the  Qeneral  La/nd  Office^  Jwm  lOf 

1892. 

I  have  considered  the  appeal  by  Conrad  Meister  from  yoor  decision 
of  A  pril  28, 1890,  affirming  the  decision  of  the  local  officers  at  St.  Cloud 
Minnesota,  rejecting  his  application  to  make  homestead  entry  of  the  S. 
i  of  the  NW,  J  of  Section  1,  T.  129  K  E.  37  W.,  tendered  Ifovember 
17, 1885.  Said  rejection  by  the  local  officers  was  based  on  the  ground 
that  said  tract  is  within  the  ten  miles  (primary)  limits  of  the  St.  Paul, 
Minn  eapolis  and  Manitoba,  St.  Vincent  Extension  Bailway  grant,  the 
line  of  which  road  was  definitely  located  December  19, 1871,  and  be- 
cause said  tract  was  selected  on  account  of  said  grant,  October  28, 
1879. 

Said  land  was  offered  at  public  sale  October  26, 1864.  On  July  8, 
1869,  Garrett  Cronk  filed  pre-emption  declaratory  statement  (No.  81) 
for  said  tract  and  others,  alleging  settlement  July  5, 1869,  but  never 
attempted  to  perfect  title  under  said  filing. 

You  affirmed  the  decision  of  the  local  officers  on  the  ground  that 
Cronk's  filing  expired  before  the  attachment  of  rights  under  said  grant, 
and  that  said  land  therefore  enured  to  said  grant. 

On  appeal  to  this  Department,  Meister  alleges  eiTor  in  rejecting  his 
application  on  such  ground.  Under  the  pre-emption  law  (Sec.  2264  of 
the  Eevised  Statutes)  it  was  necessary  for  Cronk,  within  twelvemonths 
after  the  date  of  his  settlement  to  ^<  make  the  proof,  affidavit,  and  pay- 
ment"  required,  and  upon  failure  thereof  said  land  became  <^  subject  to 
the  entry  of  any  other  purchaser.'^  Cronk  never  complied  with  this 
provision  of  the  law.  The  twelve  mouths  from  his  settlement  expired 
July  5, 1870,  and  said  tract  then  became  prima  facie  vacant  public  land, 
and  subject  to  the  grant  of  the  company  at  the  date  of  the  definite  loca- 
tion of  its  road  on  December  19, 1871,  and  must  be  held  to  have  passed 
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under  its  grant  in  the  absence  of  any  showing  to  the  contrary.  North- 
ern Pacific  B.  B.  Co.,  v.  Stovenour  (10  L.  D,  645}  Same  v.  Moling  (11 
L.  D.  138).  Such  showing  is  attempted  to  be  made  by  the  Korthem 
Pacific  B.  B.  Go.  Said  tract  is  within  the  thii-ty  miles  (indemnity)  lim- 
its of  the  grant  to  the  Northern  Paci&c  Bailroad  Company,  as  fixed  by 
the  definite  location  of  its  line,  but  was  not  in  said  grant  as  indicated 
by  the  maps  of  general  route  filed  in  1870.  The  indemnity  lands  of  this 
grant  were  ordered  withdrawn  December  26, 1871.  This  withdrawal 
was  revoked  August  15, 1887.  This  tract  has  never  been  selected  or 
applied  for  on  account  of  said  grant.  In  your  decision  you  held  that 
<^  the  Northern  Pacific  Bailroad  Company  cannot  be  regarded  as  a  claim- 
ant for  the  land."  Ko  appeal  from  your  decision  was  taken  by  said 
company,  which  was  then  party  defendant  in  this  case,  and  said  decision 
became  final  as  to  said  company.  Siace  said  decision  was  made  the 
case  of  the  St.  Paul  and  Pacific  Bailroad  Company  v.  2Torthem  Pacific 
Bailroad  Company  (139  U.  S.  1)  has  been  decided  by  the  supreme  court 
of  the  United  States,  Under  these  circumstances  the  attorney  for  the 
[Northern  Pacific  Bsdlroad  Company,  has  filed  a  brief  in  your  office 
which  has  been  transmitted  to  this  Department  contending  that  under 
and  by  virtue  of  said  supreme  court  decision  the  Northern  Pacific  Bail- 
road Company  is  entitled  to  said  tract  by  the  priority  of  its  grant. 

The  fifth  specification  of  error  filed  by  Meister  alleges  error  in  your 
decision  in  not  holding  that  ^^  the  grant  to  the  said  Northern  Pacific 
Bailroad  Company,  excepted  said  land  from  the  operation  of  the  grant 
to  the  St.  Paul,  Minneapolis  and  Manitoba  Bailway  Company." 

This  question  will  therefore  be  considered.  The  grant  of  lands  to  the 
Northern  Pacific  Bailroad  Company  is  in  preaenH  (13  Stat.  365)  and 
provides  (Sec.  3)  that  the  title  to  certain  specific  sections,  constituting 
the  primary  limits  of  said  grant,  shall  attach  ^^  at  the  time  the  line  of 
said  road  is  definitely  fixed  and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office. 

In  constroing  this  grant  the  supreme  court,  in  the  above  cited  case, 
says (page  5) — 

The  ronte  not  being  at  the  time  determined,  the  grant  was  in  the  nature  of  a  float, 
and  the  title  did  not  attach  to  any  specifio  seotlons  until  they  were  capable  of  identi- 
fication; bat  when  once  identified  the  title  attached  to  them  as  of  the  date  of  the 
grant,  except  as  to  snoh  sections  as  were  speciticaUy  reserved.  It  is  in  this  sense 
that  the  grant  is  termed  one  in  preaenH;  thdt  is  to  say,  it  is  of  that  character  as  to 
lands  within  the  terms  of  the  grant,  and  not  reserved  fbom  it  at  the  time  of  the  defi- 
nite location  of  the  route. 

And  the  court  says  (p.  8)  that  said  company  "  on  the  21st  of  November, 
1871,  filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office, 
a  map  or  plat  of  the  line  thus  definitely  fixed,  approved  by  the  Secre- 
tary of  the  Interior. " 

The  court  in  that  case  awarded  the  lands  involved  to  the  Kortheru 
Pacific  Bailroad  Company,  which  were  either  within  the  place  limits  of 
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its  grant  or  witliin  the  Umits  of  the  withdrawal  on  general  route  of 
October  12, 1870. 

But  the  lands  involved  in  the  present  case  do  not  belong  to  either  of 
^aid  classes,  but  are  within  the  indemnity  belt  of  said  grant  which 
were  not  ordered  withdrawn  till  December  26, 1871,  which  was  subse- 
quent to  the  date  (December  19, 1871)  when  the  grant  to  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company  attached  to  said  land  as 
already  shown.  The  decision  therefore  in  the  case  of  the  St.  Paul  and 
Paci&c  Eailway  Company  v.  Northern  Pacific  Bail  way  Company,  supra^ 
does  not  govern  the  present  case.  Korthern  Pacific  BaQway  Company 
V.  Walters  (13  L.  D.  230,  235)  Northern  Pacific  Bailway  Company  v. 
Pettit  (14  L.  D.  691). 

The  Xorthem  Pacific  Eailroad  Company  has  never  selected  these 
lands  and  it  is  well  settled  that  no  title  vests  in  indemnity  lands  under 
grants  of  this  character  until  selection  is  made.  In  Wisconsin  Eail- 
way Company  v.  Price  County  133  U.  S.  496,  it  is  said  "  The  approval 
of  the  Secretary  was  essential  to  the  efficacy  of  the  selections,  and  to 
give  to  the  company  any  title  to  the  lauds  selected."  The  same  doc- 
trine is  re-affirmed  in  United  States  v.  Missouri  Eailway  {141  XJ.  S.  358^ 
376). 

Your  judgment  is  affirmed. 


PmVATK  CX.AIM—PBE-BMPTION  SBTTLEMEKT. 

HUNaEBFOED  V.  BABNARD. 

* 

One  holding  title,  under  a  private  land  claimant,  to  a  larger  amount  of  land  than  he 
would  be  allowed  to  take  under  the  pre-emption  law,  is  not  thereby  deprived  of 
the  right  to  enter  as  a  pre-emptor  one  hundred  and  sixty  acres  of  such  land  when 
it  is  restored  to  settlement,  if  be  is  then  an  actual  settler  thereon. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  June  10,  1892. 

This  appeal  is  fded  by  Thomas  J.  Barnard  from  your  decision  of 
March  18, 1891,  rejecting  his  final  proof,  and  holding  for  cancellation 
his  declaratory  statement  for  lots  1,  2,  and  3  (south  of  Arkansas  Biver), 
Sec.  10,  and  the  W.  ^  of  the  NB.  J,  Sec.  15,  T.  22  S.,  E.  59  W.,  Pueblo, 
Colorado,  so  far  as  it  relate  to  lots  1  and  2,  in  said  section  10. 

The  tracts  in  controversy,  to  wit:  lots  1  and  2,  in  said  section  10, 
were  formerly  embraced  within  the  limits  of  the  land  reserved  to  sat- 
isfy the  derivative  claim  of  William  Craig,  under  the  Vigil  St.  Vrain 
grant,  and  were  released  from  suspension,  and  restored  to  entry  May 
19,1887,  in  pursuance  of  the  letter  of  your  office  of  March  29, 1887,  which 
restored  to  settlement  and  entry  all  the  lands  within  said  limits,  except 
the  land  awarded  to  Craig  by  the  register  and  receiver,  under  the  act 
of  February  25, 1869, 16  Stat.,  275. 
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Charles  H.  Hangerford,  who  is  a  derivatiye  claimant  under  the  Vigil 
St.  Vrain  grant  through  William  Craig,  filed  pre-emption  declaratory 
statement  for  said  lots  1  and  2,  of  Sec.  10  (south  of  Arkansas  river), 
and  lot  1  of  the  NE.  i  and  the  N.  J  of  the  SE.  J,  Sec.  15,  T.  22  8.,  E. 
59  W.,  Pueblo,  Colorado,  alleging  settlement  December  1, 1866. 

Thomas  J.  Barnard  filed  declaratory  statement  August  30, 1887,  for 
said  lots  1  and  2  in  said  section,  with  other  land,  as  heretofore  stated, 
not  involved  in  this  controversy,  alleging  settlement  December  13, 
1886,  and  offered  final  proof  June  8, 1888,  when  Hungerford  appeared 
and  protested  against  the  acceptance  of  said  proof,  so  far  as  it  affected 
the  tracts  in  controversy.  The  local,  officers  sustained  said  protest, 
which  was  affirmed  by  your  decision  of  March  18, 1889,  rejecting  Bar- 
nard's proof,  and  holding  for  cancellation  his  declaratory  statement,  so 
far  as  it  relates  to  said  lots  1  and  2.  From  your  decision  Barnard  ap* 
pealed. 

Hungerford  went  into  possession  of  this  tract  as  a  derivative  claim- 
ant under  the  Vigil  St.  Vrain  grant,  by  deed  fipom  William  Craig,  made 
in  1866,  of  a  tract  of  land  embracing  about  four  hundred  and  four 
acres,  which  included  the  land  embraced  in  his  declaratory  statement, 
which  was  within  the  exterior  limits  of  said  claims,  until  May  19, 1887, 
when  it  was  restored  to  settlement  and  entry  after  the  adjustment  of 
the  claim  of  William  Craig. 

The  proof  shows  clearly  that  Hungerford  went  into  possession  of 
said  tracts  in  1865,  and  has  resided  thereon  ctmtinuously  ever  since, 
and,  although  his  house  was  upon  the  NW.  J  of  the  SE.  J  of  Sec.  15, 
yet  it  is  shown  by  the  testimony  that  he  cultivated  and  improved  to 
acme  extent  every  part  of  the  tract  embraced  in  his  filing. 

It  is  urged  by  defendant  that  Hungerford's  occupation  and  improve- 
ment of  his  derivative  claim,  embracing  over  four  hundred  acres,  did 
not  '^  constitute  a  pre-emption  segregation  of  said  lots  1  and  2,"  and 
that  his  residence  on  the  SE.  J  of  Sec.  15,  in  the  absence  of  pre-erai)tion 
notice,  would  only  entitle  him  to  the  technical  quarter  section. 

Barnard  also  insists  that  he  was  the  first  settler,  and  that  Hunger- 
ford has  not  improved  the  tracts  in  controversy  in  such  manner  as  to 
distinguish  them  as  a  pre-emption  claim,  but  has  improved  land  ad- 
joining the  SE.  ^  of  Sec.  15 — ^not  embraced  in  his  pre-emption  claim — 
to  a  greater  extent  than  he  has  improved  lots  1  and  2.  He  further 
contends  that  Hungerford  is  not  entitled  to  carve  a  pre-emption  from 
his  derivative  claim,  while  claiming  under  private  title  the  ownership 
of  from  four  hundred  to  five  hundred  acres,  it  being  inhibited  by  sec- 
tion 2260  of  the  Eevised  Statutes. 

The  foregoing  are  substantially  the  errors  complained  of. 

The  mere  fact  that  Hungerford's  claim  under  his  derivative  title 
firom  Craig  embraced  a  greater  quantity  of  land  than  he  would  be 
allowed  to  take  under  the  pre-emption  law  would  not  deprive  him  of 
the  right  to  take  one  hundred  and  sixty  acres  of  said  land  as  a  pre- 
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emption  claim,  if  he  was  an  actaal  settler  ai>on  said  tract  when  it  was 
restored  to  settlement  and  entry.  Although  his  residence  was  on  a 
different  quarter  section  from  the  tract  in  controversy,  yet  his  actual 
improyement  of  the  different  tracts  embraced  in  his  iUing  is  sufficient 
to  cause  his  daim  to  attach  to  each  of  them.  It  is  only  where  there  is 
no  actual  improvement  on  the  legal -subdivision  claimed  that  the  role 
applies,  restricting  him  to  the  technical  quarter  on  which  the  improve- 
ments are  placed. 

Hungerford's  settlement  commenced  in  1865,  and  his  filing  was  made 
June  20, 1887,  within  three  months  after  the  land  was  restored  to  the 
public  domain.  There  is  nothing  in  the  record  showing  that  he  is 
disqualified  firom  entering  the  tract  as  a  pre-emption  claim,  and  it  be- 
ing clearly  shown  that  he  was  the  prior  settler,  your  decision  rejecting 
the  proof  of  Barnard,  as  to  lots  1  and  2  in  said  Sec.  10,  and  canceling 
his  declaratory  statement  therefor,  is  affirmed* 


TOWNSITB  APPLICATION-SECTION  ««,  ACT  OF  MABCH  8,  1801. 
FOST  PlEBBE  AND  SoUTH  PlBBBE  TOWNSITES. 

The  party  filing  a  townsite  plat  and  application  under  seotion  2382  E.  8.,  Ib  the 

proper  party  to  receive  notice  of  action  thereon. 
The  right  accorded  by  section  22,  act  of  March  3, 1891,  to  enter  under  the  townaite 

law,  the  tract  of  land  specified  therein  is  limited  to  a  single  entry  of  said  tract. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  June  11, 

1892. 

I  have  considered  the  case  of  the  townsites  of  Fort  Pierre  and  South 
Pierre,  in  the  State  of  South  Dakota. 

Under  the  provisions  of  section  16  of  the  act  of  March  2, 1889  (25 
Stat.,  893),  a  section  of  land  located  on  the  west  bank  of  the  Missouri 
Biver,  at  the  mouth  of  Bad  Biyer,  was  reserved  for  the  benefit  of  the 
Dakota  Central  Bailroad  company.  By  section  22  of  the  act  of  March 
3, 1891,  entitled  ^^  An  act  to  repeal  timber-culture  laws,  and  for  other 
purposes,"  (26  Stat.,  1095),  it  was  provided  that  said  land  should  ^^  be 
subject  to  entry,  under  the  townsite  law  only.''  The  tract  in  question 
is  designated  as  the  mile  square  and  is  located  on  both  sides  of  the  Bad 
Biver;  both  tracts  have  been  surveyed  by  the  United  States,  that  on 
the  north  side  of  the  river  contains  384.50  acres,  and  the  tract  on  the 
south  side  contains  164.20  acres. 

Although  situated  within  the  limits  of  the  Sioux  Indian  reservation, 
it  is  asserted  that  the  tract  in  question,  especially  north  of  the  river, 
was  occupied  for  townsite  purposes  as  early  as  1876,  and  that  it  was 
surveyed  and  platted  in  1883. 

On  November  29, 1890,  Wm.  B.  Ervin,  mayor  of  the  dly  of  Fort  Pierre, 
made  townsite  entry  of  the  tract  north  of  the  river  ^<  in  trust  for  the  use 
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and  benefit  of  the  occupants  of  said  city  of  Fort  Pierre"  under  the  pro- 
visions of  sections  2387,  2388  and  2389,  Bevised  Statutes. 

This  entry  was  irregularly  made.  It  embraced  land  outside  of  the 
^'mile  square"  and  excluded  a  small  portion  of  said  tract  north  of  the 
river.  By  your  letter  of  July  13, 1891,  the  entry  was  rejected.  In  said 
letter  you  state : 

In  Yiew  of  the  foiegoing  and  the  faot  that  said  ''mUe  square^  has  been  speoiaUy 
Borveyed  into  two  tracts  and  that  patents  for  the  same,  when  issnedj  must  describe 
the  whole  of  said  tracts  according  to  the  field  notes  of  the  special  sarveys  thereof,  I 
therefore  suspend  the  Fort  Pierre  townsite  entry  and  hereby  direct  that  yon  require 
the  mayor  of  said  town  to  make  new  and  correct  publication  of  notice,  townsite 
proof,  and  entry  of  the  384.50  acres  of  land  north  of  Bad  Biyer  and  within  the  ''mile 
square/' 

On  the  10th  day  of  March,  1891,  there  was  filed  in  the  office  of  the 
register  of  Stanley  county,  a  plat  of  the  townsite  of  South  Pierre,  which 
embraces  that  portion  of  the  mile  square  south  of  Bad  Biyer,  together 
with  the  application  of  H.  P.  Bobie,  who  asserts  that  he  acts  for  him- 
self  and  others  to  enter  said  tract  as  a  townsite  under  the  provisions  of 
sections  2382,  2383,  2384,  2385  and  2386,  Bevised  Statutes. 

On  March  23, 1891,  a  copy  of  this  plat  and  application  was  trans- 
mitted to  you  by  P.  0.  Flickinger  with  the  following  letter: 

• 

I  send  you  by  this  mail  a  plat  of  the  townsite  of  South  Pierre  to  be  filed  in  your 
office  in  compliance  with  section  2383,  Beyised  Statutes,  United  States.  I  under- 
stand there  are  no  filing  fees,  but  if  there  are,  draw  on  me  through  the  First  National 
Bank  of  Pierre  for  the  amount. 

Section  2382,  Bevised  Statutes,  provides  as  follows : 

In  any  case  in  which  parties  have  already  founded,  or  may  hereafter  desire  to 
found,  a  city  or  town  on  the  pubUc  lands,  it  may  be  lawful  for  them  to  cause  to  be 
filed  with  the  recorder  for  the  county  in  which  the  same  is  situated,  a  plat  thereof 
for  not  exceeding  six  hundred  and  for^  acres,  describing  its  exterior  boundaries  ac- 
cording to  the  lines  of  the  public  surreys,  where  such  surveys  have  been  executed; 
also  giving  the  name  of  such  city  or  town,  and  exhibiting  the  streets,  squares,  blocks, 
lots,  and  aUeys,  the  size  of  the  same,  with  measurements  and  area  of  each  municipal 
subdivision,  the  lots  in  which  shaU  each  not  exceed  four  thousand  two  hundred  square 
feet,  with  a  statement  of  the  extent  and  general  character  of  the  improvements;  such 
map  and  statement  to  be  verified  under  oath  by  the  party  acting  for  and  in  behalf  of 
the  persons  proposing  to  establish  such  city  or  town;  and  within  one  month  after 
such  filing  there  shaU  be  transmitted  to  the  General  Land  Office  a  verified  transcript 
of  such  map  and  statement,  accompanied  by  the  testimony  of  two  witnesses  that  such 
city  or  town  has  been  established  in  good  faith,  and  when  the  premises  are  within 
the  limits  of  an  organized  land-district,  a  similar  map  and  statement  shaU  be  filed 
with  the  register  and  receiver,  and  at  any  time  after  the  fiUng  of  such  map,  state- 
ment, and  testimony  in  the  (General  Land  Office,  it  may  be  lawful  for  the  President 
to  cause  the  lots  embraced  within  the  limits  of  such  city  or  town  to  be  offered  at  pub- 
lic sale  to  the  highest  bidder,  subject  to  a  minimum  of  ten  dollars  for  each  lot;  and 
such  lots  as  may  not  be  disposed  of  at  public  sale  shaU  thereafter  be  liable  to  private 
entry  at  such  minimum,  or  at  such  reasonable  increase  or  diminution  thereafter  as 
the  Secretary  of  the  Interior  may  order  from  time  to  time,  after  at  least  three  months' 
notice,  in  view  of  the  increase  or  decrease  in  the  value  of  the  municipal  property. 
But  any  actual  settler  upon  any  one  lot,  as  above  provided,  and  upon  any  additional 
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lot  in  which  he  may  have  substantial  unpToyements,  shall  be  entitled  to  prove  npaad 
purchase  the  same  as  a  pre-emptor,  at  such  minimum^  at  any  time  before  the  day 
fixed  for  the  public  sale. 

The  plat  filed  failed  to  comply  with  the  requirements  of  the  law.  It 
did  not  exhibit  lots  or  alleys  and  did  not  give  the  size  of  the  same,  nei- 
ther was  there  a  statement  of  the  extent  and  general  character  of  the 
improvements. 

By  your  letter  of  July  13, 1891,  you  rejected  the  application  and  the 
plat  and  held  that  the  entire  tract  was  subject  ^<  to  entry  as  a  whole  at 
such  time  as  it  can  be  shown  that  the  population,  business  and  munici- 
pal improvements  thereon  are  in  number  and  character  sufficient  to 
warrant  the  allowance  of  an  entry  thereof." 

In  his  application,  H.  P.  Bobie  swears  that  he  and  the  i)ersons  for 
whom  he  acted  were  the  first  settlers  on  said  tract  for  townsite  pur- 
poses. 

The  records  show  that  on  July  20, 1891,  the  register  at  Pierre,  gave 
F.  0.  Flickinger  personal  notice  of  your  decision  of  July  13, 1891.  and 
on  July  18, 1891,  mailed  a  notice  of  said  decision  in  a  registered  letter 
addressed  to  H.  P.  Robie,  Fort  Pierre,  So.  Dakota,  the  post-office  near- 
est to  the  land  in  dispute.    This  letter  was  returned  uncalled  for. 

On  August  1, 1891,  Wm.  R.  Ervin,  mayor  of  Fort  Pierre,  published 
notice  of  his  intention  to  make  proof  and  entry  of  the  entire  tract  em- 
braced in  the  ^'  mile  square  ^  for  the  use  and  benefit  of  the  occupants 
of  the  land,  under  the  provisions  of  section  2387,  2388  and  2389,  Re- 
vised Statutes,  said  proof  to  be  offered  on  September  19, 1891.  On 
said  day,  before  any  evidence  was  taken,  a  protest  was  filed  by  J.  B. 
Wolgemuth.  In  this  protest  Wolgemuth  swore  that  he  and  some  forty 
others  made  the  first  townsite  settlement  on  the  land  south  of  Bad 
River,  and  had  the  better  right  to  the  same,  and  protested  against  the 
contemplated  entry  of  said  tra^t  by  Ervin.  The  register  of  the  land 
office  at  Pierre  reports  as  follows: 

At  the  time  that  this  protest  was  filed  in  this  offloe,  the  parties  offering  the  same 
were  advised  that  they  would  he  allowed  daring  the  hearing  of  the  final  proof  of 
said  city  of  Fort  Pierre,  to  offer  such  testimony  as  they  might  have  to  support  their 
alleged  rights  and  would  he  allowed  to  cross-examine  witnessea  of  said  townaite  aa 
provided  by  the  rules  and  decisions  of  the  General  Land  Office. 

The  record  shows  that  connsel  for  the  protestants  was  present  at  the 
hearing,  that  he  took  part  in  the  examination  of  witnesses,  filed  ob- 
jections, etc.,  but  he  did  not  introduce  any  witnesses  to  sustain  the 
claim  asserted  by  the  protestants. 

In  the  matter  of  the  application  of  H.  P.  Robie  to  make  the  townsite 
entry  of  South  Pierre,  it  is  clear  that  P.  C.  Flickinger,  who  filed  the 
plat  and  application  in  your  office,  was  the  proper  party  to  receive 
notice  of  your  decision.  This  notice  was  given  him  personally,  but  no 
appeal  was  taken  by  him. 

H.  P.  Robie  swore  that  he  and  his  associates,  were  the  first  settlers 
on  the  land  in  dispute  for  townsite  purposes,  hence  the  notice  of  your 
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decision  sent  to  him  at  the  post-office  nearest  to  the  land,  viz..  Fort 
Pierre,  was  properly  sent,  in  the  absence  of  a  statement  by  him  giving 
his  correct  post-office  address.  Ko  appeal  was  taken  by  him  within  the 
time  allowed  by  the  rules  of  practice. 

It  appears  from  an  affidavit  filed  by  Eobie,  October  5, 1891,  that  at 
the  time  he  filed  the  townsite  application,  March  23, 1891,  he  was  an 
actual  resident  of  the  city  of  Pierre,  and  resided  there  with  his  family, 
until  August  3, 1891,  when  he  moved  away.  He  states  that  he  and  his 
co-settlers  still  claim  said  land  and  desire  the  said  townsite  of  South 
Pierre  established  as  prayed  for  under  section  2382,  Eevised  Statutes. 
His  affidavit  was  made  at  Yankton,  where  it  is  alleged  he  is  now  re- 
siding. 

On  September  28, 1891,  J.  B.  Wolgemuth  filed  an  appeal  from  your 
decision  of  July  13, 1891,  rejecting  the  application  of  H.  P.  Bobie  et  al. 
He  alleges  that  he  was  a  party  in  interest,  but  his  name  does  not  ap- 
pear in  the  original  application  filed  by  Bobie. 

The  evidence  shows  that  a  portion  at  least,  of  the  people  who  are 
actually  residing  on  the  tract  south  of  Bad  Biver,  desire  that  the  land 
should  be  entered  as  a  townsite  by  W.  B.  Ervin,  mayor,  under  the  pro- 
visions of  section  2387,  Bevised  Statutes.  Under  such  an  entry  the 
rights  of  all  parties  could  be  maintained  and  protected. 

So  far  as  those  who  claim  under  section  2382,  are  concerned,  they 
were  allowed  full  opportunity  to  submit  evidence  in  support  of  any  and 
all  rights  and  claims  asserted  by  them,  but  they  declined  to  submit  any 
evidence,  and  there  is  no  reason  why  a  further  hearing  should  be  or- 
dered. No  appeal  was  properly  filed  from  your  decision  of  July  13, 
1891,  and  there  is  no  reason  why  the  supervisory  authority  of  the  De- 
partment should  be  exercised  to  consider  the  irregular  appeal  filed  by 
Wolgemuth.  Your  decision  rejecting  the  plat  and  application  as  pre- 
sented was  correct. 

In  my  opinion  the  spirit  of  the  22d  section  of  the  act  of  March  3, 1891, 
before  cited,  contemplates  but  one  entry  of  the  tract  in  question  *'  under 
the  townsite  law,"  and  I  think  the  evidence  clearly  shows  that  a  single 
entry  is  the  desire  of  the  majority  of  the  people,  and  that  their  rights 
will  be  best  subserved  by  such  an  entry.  The  area  of  the  tract  reserved 
is  less  than  the  number  of  acres  which  could  be  entered  by  the  number 
of  inhabitants  occupying  the  same,  under  the  townsite  law. 

You  have  not  passed  upon  the  application  of  the  mayor  of  Fort  Pierre 
to  enter  the  entire  tract  under  section  2387,  Bevised  Statutes. 

The  appeals  from  your  decision  rejecting  the  application  of  Bobie 
et  al,  are  dismissed,  and  the  application  to  enter  under  section  2387, 
Bevised  Statutes,  is  returned  for  such  action  as  may  be  proper  in  the 
premises. 
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TIMBEB  CULTURE  ENTBT— AMENDMENT-SECOND  ENTRY. 

Charles  A.  Vincent. 

A  timber  oaltnre  application  for  land  not  intended  to  be  entered  originally  can  not 
be  allowed  as  an  amendment,  and  the  repeal  of  the  timber  onltnre  act  precludeB 
the  allowance  of  a  second  entry  embracing  said  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  June  11^  1892. 

Charles  A.  Vincent  appeals  from  your  decision  of  Jnne  4, 1891,  deny- 
ing his  application  to  amend  his  timber-cnitare  entry  for  N.  }  of  NE.  \ 
and  K  i  of  NW.  J,  Sec.  6,  T.  21  IT.,  E.  41  W.,  Alliance  land  district, 
Nebraska,  to  embrace  the  S.  }  of  IKTE.  ^  and  W.  }  of  SE.  Ij  Sec  4,  of 
said  town  and  range. 

The  record  shows  that  on  Jnly  14, 1890,  he  made  application  for  a 
timber-cultnre  entry  for  the  first  above  described  tract,  which  was  ac- 
cepted by  the  local  officers  and  the  proper  papers  issued;  that  on  May 
18, 1891,  he  was  advised  by  the  local  officers  that  his  entry  was  in  con- 
flict ^Yith  a  prior  entry  for  the  same  tracts  in  the  name  of  Sarah  L.  Lots- 
peich;  that  he  filed  petition  in  your  office  asking  to  be  allowed  to 
amend  his  entry  to  embrace  the  last  above  described  tract,  which  yon 
denied  and  Vincent  appeals. 

The  local  officers  state  that  the  entry  of  Lotspeich  was  received  in 
the  local  office  by  Mr.  Windsor,  a  clerk,  who  on  that  day  was  taken  sick 
and  failed  to  record  the  entry  and  therefore,  when  the  Vincent  applica- 
tion was  presented,  there  being  no  adverse  claim  of  record,  the  entry 
was  allowed.   Both  local  officers  recommended  the  amendment  asked  for. 

It  does  not  appear  in  this  case  that  at  the  date  of  making  his  timber- 
culture  application,  Vincent  intended  to  enter  the  tracts  he  now  seeks 
to  have  his  entry  amended  to,  but  that  this  was  an  afterthought  when 
he  learned  that  the  land  he  applied  for  was  covered  by  a  prior  entry. 
An  application  for  land  not  intended  to  have  been  embraced  within  the 
original  application  can  not  be  properly  allowed  as  an  amendment. 
Goist  V.  Bottum  (5  L.  D.,  643) ;  Ohristoph  Mtschka  (7  L.  D.,  155). 
Furthermore  as  the  timber-culture  law  was  repealed  by  the  act  of 
March  3, 1891  (26  Stat,  1095),  the  appellant  can  not  now  be  allowed  to 
make  another  timber-culture  entry. 

Your  decision  is  affirmed. 
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OOAIi    LANI>-]>ISCOVEBY-]>ECLA]lATOBT    STATEMENT— TBANS- 

FERBES. 

MoGlLLIOUDDT  ET  AL.  V.  TOMPBINS  ET  AL. 

A  ooal  deolaratoiy  statement  under  section  2349  R.  S.,  is  void,  if,  prior  thereto,  no 
disoovery  of  ooal  has  been  made  on  the  land  covered  thereby. 

An  application  to  purchase  coal  land  cannot  be  allowed,  where  it  appears  to  be  made 
in  the  interest  of  another  who  has  already  exhausted  his  rights  under  the  law 
authorizing  the  sale  of  such  land. 

Secretary  ITohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  Jv/ne 

14y  1892. 

This  record  inyolves  the  validity  of  the  application  by  William  H. 
Tompkins  and  Lyman  Lamb  to  purchase,  as  coal  land,  under  the  act  of 
March  3,1873  (17  Stat,  607),  certain  described  tracts  aggregating  306.68 
acres,  located  within  the  municipal  limits  of  Bapid  City,  South  Dakota. 

The  township  plat  was  filed  February  18, 1880,  and  as.  stated  by  your 
office,  the  land  in  question  was  returned  as  agricultural. 

On  February  23, 1888,  said  applicants  filed  in  the  land  office  at  Bapid 
City  a  coal  declaratory  statement  for  the  N.  ^  of  N W.  J,  the  IN".  J  of 
NE.  i;  the  SB.  i  of  NB.  J  and  lots  1,  2,  and  3,  Sec.  36,  T.  2  N.,  B.  7  E., 

excepting  "  that  portion  of  the  NW.  J  of  said  Sec.  36, lying 

within  the  exterior  north  boundary  line  of  the  original  townsite  of 
Bapid  City." 

The  applicants  alleged  that  they  had  been  in  joint  i)osse8sion  of  said 
tracts  since  February  20, 1888;  that  they  had  ^*  located  and  opened  a 
valuable  mine  of  coal  thereon;"  that  they  were  developing  said  coal 
land,  and  mines;  that  they  had  expended  fifty  dollars  in  labor  and  im- 
provements, and  that  said  improvements  consisted  of  a  shaft  house,  and 
shaft  four  feet  square  and  twelve  feet  deep,  ^^  sunk  in  the  ground  above 
the  body  or  vein  of  coal." 

On  February  28, 1888,  the  local  office  rejected  said  filing  <<  for  the 
reason  that  by  section  1946  Bevised  Statutes,  XT.  S.,  sections  sixteen 
and  thirty-six  are  reserved  for  school  purposes  in  Dakota."  The  appli- 
cants appealed,  whereupon  your  office  by  letter  dated  August  21, 1888, 
reversed  said  action,  returned  said  filing  and  accompanying  papers, 
directed  the  same  to  be  filed,  and  remitted  any  objections  to  entry  by 
applicants  to  such  time  as  they  may  undertake  to  ^*  prove  up  and  en- 
ter." Thereupon,  August  28,  J  889,  the  applicants  filed  the  pending 
application  ("affidavit  at  purchase")  wherein  they  claimed  the  right 
under  the  act  of  1873,  supra^  to  purchase  the  N.  J  of  NW.  J  the  N.  J  of  NB. 
I  and  lots  1,  2,  and  3,  of  said  section  36,  and  alleged  that  they  had  ex- 
pended in  developing  coal  mines  on  said  tract,  in  labor  and  improve- 
ments the  sum  of  $8650 ;  that  such  improvements  comprised  "  machinery, 
drills,  steam  engines,  etc.,  1 6650;  expense  of  operating  said  machinery, 
fdel^  water  supply,  laborers'  wages  in  sinking  a  hole  to  the  depth  of 
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758^  feet,  $2000;"  that  they  were  in  actual  possession  of  said  mines 
and  that  they  "  make  the  entry  for  our  (their)  joint  use  and  benefit  and 
not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party." 

On  the  same  day,  August  28, 1889,  protests  against  said  application 
were  filed  by  the  judiciary  committee  of  the  Board  of  Education  of 
Eapid  City,  and  Y.  P.  McGillycuddy  and  others. 

These  protests  set  out  in  effect  that  the  land  was  not  shown  to  be  of 
the  character  contemplated  by  the  act  of  1873,  supra^  and  that  it  was 
much  more  valuable  for  municipal  purposes  than  for  coal. 

Thereupon  a  heariug,  at  which  the  parties  appeared  with  counsel,  was 
commenced  before  the  local  officers,  October  3,  and  proceeded  with  upon 
different  days  until  !N'ovember  14, 1889,  when  it  was  concluded. 

By  their  joint  decision  the  register  and  receiver  rejected  said  appli* 
cation  for  the  reason  that  the  land  was  not  sufficiently  developed  nor 
satisfactorily  shown  to  be  valuable  for  coal,  and  for  the  further  reason 
that  by  a  written  contract  the  applicants,  for  specified  considerations, 
had  agreed  to  transfer  after  entry  or  patent,  a  certain  interest  in  the 
land  to  one  M.  H.  Day,  who  had  exhausted  his  right  of  coal  entry. 

The  applicants  appealed,  whereupon  your  office  by  decision  of  May 
26, 1890,  affirming  the  action  below,  found  the  land  ^^  more  valuable  for 
agricultural  and  municipal  purposes  than  for  mining  purposes  of  any 
kind,"  and  also  that  the  pending  application  should  by  reason  of  said 
agreement  be  dismissed  as  defective  ^^  irrespective  of  the  question  of 
the  character  of  the  land." 

The  applicants  have  taken  an  appeal  from  this  decision  and  in  sup- 
port thereof  counsel  have  been  heard  orally  and  upon  brief.  Counsel 
for  protestants  have  in  like  manner  been  heard  in  opposition  to  said 
appeal. 

By  the  act  of  February  22, 1889,  (25  Stat.,  676),  sections  sixteen  and 
thirty-six  were,  upon  her  admission  into  the  Union,  granted  to  the 
State  of  South  Dakota,  and  by  its  terms  mineral  land  was  excepted 
from  said  grant.  The  said  State  was  so  admitted  by  the  President's 
proclamation  of  ^November  2, 1889. 

The  applicants'  case,  therefore,  proceeds  upon  the  theory  that  the 
land  was  prior  to  the  State's  admission,  shown  to  be  valuable  for  coal, 
and  that  being  thus  reserved  from  the  grant  it  was  subject  to  coal 
entry. 

The  land  contained  no  outcropping  or  other  surface  indications  of 
coal  and  none  was  discovered  in  the  shaft  described  in  the  applicants' 
filing.  Said  filing  was  therefore  properly  found  void  by  the  local  and 
your  office.  Section  2349  E.  S. 

The  applicants'  contention  that  the.  land  was  proved  to  be  valuable 
for  coal  is  based  upon  testimony  showing  the  results  of  two  borings 
made  thereon  with  a  diamond  drill. 

The  first  of  said  borings  was  begun  in  May,  1889,  at  about  the  center 
of  the  l^W.  i  of  said  section  36,  and  continued  until  July  following^ 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  635 

when  at  a  depth  of  about  750  feet  the  "  drill  core"  disclosed  a  vein  of 
bituminous  coal  some  thirty-four  inches  in  width.  The  second  boring 
wasthenmadeat  thecenterof  theNB.  Jof  said  section  36,  where  atadepth 
of  780  feet,  a  like  "  core  "  showing  a  vein  of  about  thirty-six  inches, 
was  obtained  in  September,  1889.  Cores  of  coal  said  to  have  come  from 
said  borings,  cores  showing  other  strata  therein  and  different  samples 
of  coal  and  lignite  are  filed  as  exhibits  in  the  case.  Expert  and  other 
testimony  tending  to  show  that  the  coal  cores  filed  as  stated  did  not  in 
fact  come  from  said  land,  was  introduced  by  the  protestants. 

The  finding  by  the  local  and  your  office,  touching  the  character  of 
the  land,  and  the  sufficiency  of  the  improvement  thereof,  was  to  the 
effect  that  the  said  borings,  which  constituted  the  sole  development 
claimed  by  the  applicants,  were  insufficient  to  prove  the  land  valuable 
for  coal  or  to  warrant  the  entry  applied  for.  Act  of  March  3, 1873, 17 
Stat.,  607,  Sections  2347-8  Eevised  Statutes. 

The  specific  allegations  contained  in  the  pending  appeal  set  out  in 
substance  that  your  office  erred  in  the  finding  thus  outlined. 

It  will  be  unnjBcessary,  however,  for  me  to  determine  whether  or  not 
the  land  is  "coal  land"  and  liable  as  such  to  purchase  under  section 
2347,  supraj  or  whether  or  not  the  applicants  by  said  boring  have 
"  opened  and  improved"  thereon  such  "  coal  mine  or  mines"  as  would 
entitle  them  to  entry  under  the  act  of  1873,  supra.  Sees.  2348  and  2349 

Rm     S. 

In  the  appeal  here  it  is  further  alleged,  that  "the  evidence  given" 
did  not  warrant  your  office  in  rejecting  the  pending  applications,  and 
also  that  your  said  decision  was  "  against"  both  the  evidence  and  the 
law.  But  aside  from  these  general  statements,  your  finding,  that  the 
applicants  had  in  fact  made  the  said  agreement  with  Day,  is  not  as- 
sailed. 

The  said  agree  m  ent  is  not  in  the  record  as  the  applicants  at  the  trial, 
refiised  to  produce  it  in  evidence. 

The  testimony,  however,  shows  that  such  agreement  was  made  in  the 
winter  of  1888  and  1889;  that  it  was  in  force  up  to  and  at  the  time  of 
trial;  that  it  was  in  writing  and  that  by  its  terms  the  applicants  agreed 
to  transfer,  after  entry  or  patent,  a  certain  interest  in  the  land  to  Day, 
in  consideration  of  his  exploration  thereof. 

The  improvements  (drill,  engine,  boring  etc),  described  and  claimed 
by  the  applicants  were  in  pursuance  of  said  agreement,  placed  on  the 
land  by  Day.  Day,  in  like  manner,  supplied  the  labor  and  paid  the  ex- 
penses attending  said  borings,  which  were  done  under  the  personal 
supervision  of  a  foreman  employed  by  him.  And  the  drill,  engine,  etc., 
used  in  said  boring  thereafter  continued  to  be  his  property. 

The  applicants  urgA,  however,  that  as  said  agreement  was  not  made 
until  long  after  and  without  Day's  knowledge  of  their  filing,  it  was  sim- 
ply an  assignment  of  their  right  to  purchase  under  Sec.  37  of  the  dr- 
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cular  regulating  the  sale  of  coal  land,  approved  July  31, 1882  (1  L.  D., 
687).    Sec.  37,  supra^  provides  that 

Assigmnentfi  of  the  right  to  purchase  will  be  recognized  when  properly  exeonted. 
Proof  and  payment  must  be  made,  however,  within  the  prescribed  period,  which 
dates  from  the  first  day  of  the  possession  of  the  assignor  who  initiated  the  claim. 

But  said  sectiou-does  not  anthorize  such  assignment  to  be  made  to  one 
who  has  exhausted  the  right  of  purchase  under  the  act  of  1873,  supra^ 
and  to  thus  defeat  the  manifest  purpose  of  that  act  by  giving  such 
person  the  benefit  of  more  than  one  coal  entry.  Such  assignment  could 
not,  therefore  be  recognized  as  ^^  properly  executed  ^  within  the  mean- 
ing of  section  37,  supra 

When  the  applicants  filed  the  pending  application  they  were,  to  the 
extent  of  said  agreement  acting  as  agents  for  Day.  Consequently,  the 
entry  now  sought  could  not  be,  as  alleged,  for  their  sole  use  and  benefit. 

Day  testifies  that  in  1881,  he  made  a  coal  entry  for  land  in  Charles 
Mix  county,  Dakota.  If,  therefore,  the  entry  now  asked  for  be  allowed, 
Day  for  all  practical  purposes  will  have  exercised  a  second  time  the  right 
to  purchase  government  coal  land.  This  would  be  clearly  at  variance 
with  the  act  of  1873,  supra^  which  authorizes  "  only  one  entry  by  the 
same  person  or  association  of  persons."  Sec.  2350  Bevised  Statutes; 
Northern  Pacific  Coal  Company.  (7  L.  D.,  422). 

To  allow  the  pending  application  would,  therefore,  be  in  substance  to 
authorize  an  entry  in  contravention  of  said  statutory  provision.  It  fol- 
lows, I  think,  that  for  this  reason  the  said  application  should  be  rejected 
as  invalid. 

The  judgment  appealed  from  is  accordingly  hereby  affirmed* 


DESEBT  liAND  APPIilCATIOX-ACT  OF  AUGUST  80»  180O. 

Labby  Labsson. 

An  applioation  to  enter  desert  hbnd  that  is  included  within  the  existing  desert  entry 
of  another  is  not  a  claim  protected  by  the  statute  of  August  30, 1890,  and  on  the 
subsequent  canoeUation  of  said  entry  the  limitation  in  acreage,  imposed  by  said 
act,  will  restrict  the  appUoant  to  three  hundred  and  twenty  acres. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  June  Idy  1892. 

On  March  24, 1890,  Larry  Larsson  made  application  to  enter  the  S.  ^ 
and  lots  1  and  2,  and  the  unsurveyed  part  of  section  23,  T.  5  K.  B.  36 
E.,  at  Blackfoot,  Idaho,  which  was  rejected  because  in  conflict  with 
prior  desert  land  entry  ISo.  660  for  the  same  tract  made  by  William  B. 
Norway  January  18,  1887,  which  was  canceled  March  3,  1891.  On 
March  20, 1891,  Larsson  was  permitted  to  flle  his  application  No.  1478, 
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for  said  tract,  containing  six  hundred  and  forty  acres,  and  certificate 
issued.    By  your  letter  of  September  7, 1891,  you  held  inter  aUa  that: 

The  application  of  Larsson,  being  for  land  not  subject  to  entry  at  tbe  time  it  was 
made,  was  without  force,  and  as  the  aot  of  August  30, 1890,  restricts  the  amount  of 
land  to  which  any  person  can  acquire  title  to  three  hundred  and  twenty  acres,  you 
will  advise  claimant  that  he  is  allowed  to  elect  that  portion  of  his  land  he  desires  to 
retain. 

From  this  decision  an  appeal  has  been  taken  to  this  Department.  It 
is  contended  that  said  application,  when  received  March  20, 1891,  re- 
lated back  to  March  3, 1890,  when  it  was  originally  tendered,  and  there- 
fore was  not  affected  by  the  act  of  August  30, 1890  (26  Stat.,  371,  391). 

This  contention,  cannot  be  sustained.  The  said  act  only  protects 
^<all  entries  made  or  claims  initiated  in  good  faith,"  and  the  original 
application,  when  offered,  was  rejected,  and  the  mere  offering  pf  said 
application  was  neither  an  "entry"  or  "a  claim  initiated"  within  the 
meaning  of  those  terms  as  used  in  said  act.  Said  application  must  date 
from  March  20, 1891,  and  cannot  relate  back  as  claimed.  Selway  v. 
Flynn  (6  L.  D.,  541). 

When  the  original  application  was  made  the  land  was  segregated  by 
the  desert  land  entry  of  Norway.    Jefferson  v.  Winter  (5  L.  D.,  694). 

When  Norway's  entry  was  canceled  on  March  3, 1891,  the  land  then 
became  open  to  entry  as  vacant  public  land,  but  the  act  of  August  30, 
1890,  had  then  gone  into  operation  and  restricted  the  quantity  of  land 
that  could  be  embraced  in  one  entry  to  three  hundred  and  twenty 
acres,  hence  when  Larsson  renewed  his  application  on  March  20, 1891, 
he  could  not  lawfully  enter  a  greater  quantity  than  that  named  in  the 
act. 

Your  judgment  is  affirmed. 

APPIiTCATION  FOB  SURVET— SHAIiL.OW  MISANDERSD  liAKE* 

Pbusztnski  V.  Winona  and  St.  Peter  E.  E.  Co. 

The  goTenunent  having  disposed  of  the  lands  bordering  on  a  shallow  meandered 
lake  has  no  Jorisdiotion  to  entertain  an  application  for  the  snrvey  of  tracts  lying 
between  the  meander  and  water  lines^  as  snch  lands  now  belong  to  the  owners 
of  the  a^acent  lands. 

Secretary  Nbhle  to  the  Oammissioner  of  the  Oeneral  Land  Office^  Jwne  14y 

1892. 

m 

I  have  considered  the  case  of  Martin  Pruszynski  v.  The  Winona  and 
St.  Peter  Eailroad  Company,  as  presented  by  the  appeal  of  the  former 
from  your  decision  of  August  21, 1890.  In  your  letter  of  that  date  to 
the  local  officers  of  the  land  office  at  Marshsdl,  Minnesota,  the  facts  of 
the  case  and  the  grounds  of  your  judgment,  are  detailed  as  follows,  to 
wit: 

The  official  plat  of  snrvey  relating  to  township  112  N.,  range  45  W.,  5th  principal 
meridian,  was  approved  in  Febmary,  1872.  Upon  it  appears  a  meandered  lake^  cov- 
ering 129.75  acres  in  the  S  \  section  15,  and  67.87  acres  in  the  S£  i  section  16. 
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There  is  nothing  upon  the  official  records  to  indicate  that  a  settlement  claim  of 
any  kind,  for  any  part  of  either  of  the  sections  mentioned,  was  ever  made  or  asserted 
prior  to  that  hereinafter  considered. 

The  odd-nnmhered  section  came  within  the  10-mile  (granted)  limits  of  the  Winona 
and  8t.  Peter  Raih-oad  nnder  act  of  March  3, 1865  (13  U.  S.,  Stat.,  526).  A  map  show- 
ing the  proposed  line  of  said  road  opposite  this  land  was  received  in  this  office  Feb- 
ruary 23,  1867,  and  by  letter  of  Angost  15,  1867,  the  register  and  receiver  were 
directed  to  withdraw  the  odd  sections  falling  within  the  limits  of  said  grant,  along 
the  part  of  said  line  shown  by  said  map,  upon  the  receipt  at  their  office  of  the  plats 
of  survey.  The  precise  date  when  the  plat  of  the  township  described  was  filed  in 
the  local  land  office  is  anknowu,  but  the  report  of  the  surveyor  general  of  Minne- 
sota, for  the  year  1872,  shows  that  it  was  transmitted  to  the  register  and  receiver 
(at  Redwood  Falls)  with  his  letter  of  May  4, 1872,  and  it  was,  no  doubt,  received  a 
few  days  later. 

August  26,  1872,  the  Winona  and  St.  Peter  Railroad  Company  listed  or  selected 
''all''  of  section  15, 112  N.,  45  W.  A  map  showing  the  definite  location  of  the  line 
of  road  opposite  said  land  was  filed,  and  accepted  by  the  Secretary  of  the  Interior, 
June  9,  1873,  and  on  June  24, 1873,  '' all''  of  said  section  (510.25  acres)  was  certified 
on  account  of  said  railroad  grant.  The  area  of  said  section  given  in  the  list  of  certi- 
fication con-esponds  precisely  with  the  area  of  that  portion  of  the  section  lying  out- 
side of  the  lake  as  shown  by  the  plat  of  survey. 

With  a  letter  from  your  office  dated  September  13, 1889,  was  received  a  petition, 
by  Martin  Pruszynski,  alleging  that  the  waters  of  the  lake  above  referred  to  had 
receded  from,  if  in  fact  they  ever  covered,  the  portion  of  section  15  within  the 
meander  lines;  that  he  erected  a  house  upon  the  tract  included  in  said  lines  in  1886, 
the  same  being  located  at  or  near  the  center  of  the  S W  ^  of  said  section ;  that  bo  had 
resided  in  said  house  with  his  family  continuoasly  ever  since,  had  cultivated  and 
otherwise  improved  a  considerable  portion  of  said  land,  and  asking  that  the  tract 
within  the  lines  of  meander  might  be  surveyed  or  platted,  so  that  he  might  make 
entry  for  the  same.  The  prayer  of  the  petitioner  was  denied  by  decision  of  Septem- 
ber 20, 1889,  and  said  decision  was  adhered  to  upon  motion  for  review.  An  appeal 
from  this  action  was  filed,  and  subsequently  withdrawn  to  enable  this  office  to  further 
consider  the  case,  certain  allegations  of  facts,  not  before  considered,  having  been 
made  in  connection  with  the  appeal.  It  was  deemed  advisable,  upon  reconsideration, 
to  authorize  a  hearing  in  the  matter,  and  such  action  was  tiiken  by  letter  of  Janu- 
ary 18, 1890.  The  record  of  the  hearing,  received  with  your  letter  of  May  16,  1890, 
is  before  me. 

There  is  nothing  in  the  record,  nor  in  the  letter  of  transmittal,  to  show  who  or 
what  parties  were  cited  to  appear  at  the  hearing.  It  is  shown,  however,  that  Sam- 
uel McPhaill,  an  attorney,  residing  at  Taunton,  Lincoln  county,  Minnesota  (in  which 
county  the  land  in  controversy  lies),  informed  yon,  by  letter  of  Febmary  6,  1890, 
that  JohnSwenson,  John  Krouk,  and  Walen  Semmon  were  claimants  to  said  ''mean- 
dered land",  and  requested  information  relative  to  the  character  of  claim  asserted 
by  Pruszynski ;  that  on  the  day  of  hearing  (March  3,  1890)  Pruszynski,  with  coun- 
sel and  witnesses,  appeared,  and  the  Winona  and  St.  Peter  Railroad  Company  was 
represented  by  attorney. 

The  evidence  submitted  in  behalf  of  Pruszynski  consists  of  his  own  testimony  and 
that  of  Oie  Siverson,  William  G.  Meenie  and  Martin  Frieske,  and  a  diagram  show- 
ing, approximately,  the  location  of  the  "meandered  land,"  and  the  position  of  Pms- 
zynski's  house  and  Improvements. 

It  is  contended  by  Pruszynski  that  the  railway  company,  ''having  selected  the 
section  by  the  original  survey  of  the  government,  acquiesced  in  and  accepted  the 
same,"  is  not  a  party  in  interest,  and  not  entitled  to  recognition  in  this  proceeding. 
It  being  admitted,  and,  in  fact,  proved  by  the  petitioner's  own  witnesses^  that  the 
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land  WHS  never  oovered  by  a  permanent  natural  lake,  and  that,  even  if  it  was  so 
covered  at  date  of  survey,  said  lake  had  disappeared  prior  to  the  definite  location  of 
the  line  of  road,  the  contention  referred  to  must  be  based  upon  the  theory  that  the 
subsistence  of  the  meander  line  upon  the  plat  of  survey  at  the  date  of  the  definite 
location  excepted  the  land  within  the  meander  from  the  operation  of  the  railroad 
grant;  or  the  petitioner  must  be  under  the  impression  that  the  grantee  acquires 
right  to  such  lands  only  as  are  described  specifically  by  subdivisions  or  parts  of  sec- 
tions in  its  lists  of  designation  or  selection. 

The  act  of  March  3,  1857  (11  U.  S.  Stat.,  195),  to  which  the  act  of  March  3,  1865,  is 
supplementary  or  amendatory,  describes  the  lands  granted  in  aid  of  the  construction 
of  the  railroad  mentioned  as  *'  every  alternate  section  designated  by  odd  numbers,^' 
within  a  distance  or  width  specified  on  each  side  of  the  line  of  road;  and  the  section 
of  which  this  land  forms  a  part  is  an  odd-numbered  one  within  the  limits  prescribed 
by  the  acts.  The  lands  excepted  from  the  grant,  by  the  language  of  the  statute, 
are  those  found  to  have  been  sold,  or  to  which  the  right  of  pre-emption  had  attached| 
at  the  date  of  the  definite  location  of  the  line  of  the  road,  and  such  as  might  at  that 
time  be  reserved  by  competent  authority  for  any  purpose.  Assuming  that  it  was 
the  intention  of  Congress  to  save  the  rights  of  all  settlers  upon  lands  coming  within 
the  limits  of  the  grant,  the  department  and  the  courts  have  held  homestead  (as  well 
as  pre-emption)  claims  to  have  been  excepted. 

The  right  of  the  grantee  attached  to  all  lands  within  the  granted  limits,  subject 
to  the  operation  of  the  grant,  upon  the  definite  location  of  its  line  opposite  the  same. 
Ko  right  can  be  acquired  by  listing  or  selecting  lands  not  legally  subject  to  the  grant, 
and  a  failure  to  list  or  select  lands  to  which  the  right  has  legally  attached  does  not 
affect  the  grantee's  right  to  the  same.  Van  Wyck  v.  Knevals,  106  U.  S.,  360;  St. 
Paul  and  Sioux  City  Railway  r.  Winona  and  St.  Peter  Railway,  112  U.  S.,  720;  Kan- 
sas Pacific  Ry.  Co.  v.  Dunmeyer,  113  U.  S.,  629. 

All  of  the  corner  and  quarter-section  posts,  pertaining  to  said  section,  were  set  at 
the  time  the  survey  was  made,  and  no  further  surveying  or  platting  are  necessary 
for  the  identification  of  the  smallest  sub- division  of  said  section.  I  am,  therefore,  of 
the  opinion  that,  whatever  may  have  been  the  actual  area  of  the  land  embraced 
'Within  the  boundary  1  ines  of  section  15,  at  the  date  of  survey  or  definite  location  of 
the  railway  line,  the  rights  of  the  grantee  attached  to  all  of  it. 

The  prayer  of  the  petitioner,  Pruszynski,  is  therefore  denied. 

An  appeal  now  brings  the  case  before  me. 
Section  7  of  the  act  of  March  3, 1865,  provides, — 

That  as  soon  as  the  governor  of  the  said  State  of  Minnesota  shall  file  or  cause  to  be 
iiled  with  the  Secretary  of  the  Interior,  maps  designating  the  routes  of  said  road  and 
branches,  then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  withdraw  from 
market  the  lands  embraced  within  the  provisions  of  this  act. 

These  lands  included  "  every  alternate  section  of  land  designated  by 
odd  numbers,''  for  ten  sections  in  width  on  each  side  of  said  road.  It 
appears  that  the  map  of  definite  location  of  said  road  was  filed  with  the 
Secretary  of  the  Interior  June  9,  1873,  and  that  on  June  24,  1873, "  all" 
of  said  section  15  (510.25  acres)  was  certified  on  account  of  said  grant. 

It  is  contended  bx  the  applicant  that  as  this  area  (510.25  acres)  does 
not  embrace  the  land  within  the  meander  line  of  the  lake,  that  such  land 
did  not  pass  by  the  grant  to  the  railroad  company,  but  is  public  laod, 
and  that  it  was  error  to  reject  his  application  to  have  said  land  sur- 
veyed and  platted,  so  that  it  might  be  subject  to  his  application  to  en- 
ter the  same. 
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The  plat  of  the  survey  of  this  township  shows  a  meandered  lake  cov- 
ering portions  of  sections  15  and  16,  and  the  oontiguous  land,  forming 
the  rim  of  the  lake,  has  been  disposed  of  by  the  TTnited  States  under 
the  survey  as  made. 

I  deem  it  unnecessary  therefore  to  consider  the  question  raised  as  to 
the  correctness  of  the  survey  in  the  matter  of  the  representation  of  the 
lake. 

All  of  section  15,  without  the  meandered  lines,  has  been  certified  on 
account  of  the  railroad  grant.  That  within  section  16,  and  without  the 
meandered  lines,  passed  to  the  State  as  school  lands  upon  its  identifi- 
cation by  the  survey.  It  is  now  shown  that  the  lake,  as  to  lanas  m 
section  15,  has  disappeared,  or  dried  up,  if  it  ever  existed,  and  towards 
said  lands  the  petition  is  directed,  seeking  to  have  them  surveyed  and 
disposed  of  by  the  government  as  other  public  lands. 

As  thus  presented,  this  case  is  similar  to  that  arising  upon  the  appli- 
cation by  John  P.  Hoel,  13  L.  D.,  588,  for  the  survey  and  entry  of  ce^ 
tain  tracts  lying  within  the  meandered  lines  of  a  lake  in  the  Bapids 
City  land  district.  South  Dakota. 

There  it  was  held,  under  the  authority  of  Hardin  v.  Jordan  (140  IT. 
S.,  371),  — 

that  non-navigable  inland  lakes  and  ponds,  where  the  public  evavej  shows  the  same 
meandered,  and  the  fact  appears  that  the  contiguous  lands  or  lots  have  been  disposed 
of  by  the  government,  that  the  land  coveied  by  such  lakes  and  within, the  meandered 
lines  does  not  belong  to  the  government,  but  to  the  adjoining  proprietors,  under  the 
common  law  right  of  riparian  ownership.  The  government  has  no  Jurisdiction  over 
such  lands,  and,  therefore,  no  power  to  dispose  of  them. 

The  present  tract  lies  within  the  State  of  Minnesota,  and  there  can 
be  no  doubt  but  that  the  common  law  doctrine  as  to  to  the  rights  of 
owners  of  land  on  non-navigable  lakes  and  ponds  prevail  in  said  State. 
The  proprietors  of  the  land  on  the  rim  of  this  lake  own  that  within  the 
meandered  line  of  the  lake  according  t<o  their  several  interests. 

I  deem  it  unnecessary,  therefore,  to  determine  to  whom  any  particn- 
lar  portion  of  the  lake  bed  belongs,  but  deny  the  application  for  the 
survey  of  the  lake  bed,  for  the  reason  that  the  lands  involved  are  not 
public  lands,  and  that  the  United  States  has  no  jurisdiction  over  the 
same. 

Your  decision  is  aflSrmed. 
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MINING  CLAIM— ADVERSE  PBOCSBDIKGS-JUI>ICIAL  OBDEB. 

Apple  Blossom  Plaoeb  v.  Ooba  Leb  Lode. 

A  decree  of  the  court  in  adverse  proceedings  determines  the  right  of  possession  as 
between  the  parties  but  does  not  deprive  the  Land  Department  of  the  requisite 
aathority  to  ascertain  whether  there  has  been  due  compliance  with  law,  and  the 
land  is  of  the  character  claimed  by  the  mineral  applicant. 

A  Judgment  of  a  court  that  placer  ground  may  be  entered  as  a  lode,  or  that  known 
lodes  may  be  entered  as  placer  ground,  subject  only  to  the  right  of  the  lode 
elaimants  to  the  possession  of  veins  beneath  the  surface,  is  in  conflict  with  the 
mineral  laws  and  will  not  be  held  as  oonolosive  upon  the  Department. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  June 

14y  1892. 

The  Apple  Blossom  placer  entry  No.  211  was  located  September  29, 
1887,  and  patent  applied  for  March  26, 1888,  by  Charles  W.  Miller  and 
Albert  Smith,  Glenwood  Springs,  Col. 

The  Cora  Lee  and  Ellen  Sherwood  lodes  were  located  March  12,  and 
the  B.  and  M.  and  Little  Maud  lodes  were  located  April  5, 1884,  upon 
aU  of  which  patent  was  applied  for  September  18,  and  entry  made 
December  21, 1888,  by  H.  W.  Pierson,  R.  G.  Carlisle,  W.  C.  English, 
Alice  Anderson,  Edward  W.  Burkhardt  and  Julius  Berg. 

On  May  28, 1888,  the  above  lode  claimants  filed  adverse  claims  against 
the  placer  claim,  alleging  a  conflict  to  the  extent  of  17,404  acres.  Suit 
was  thereupon  instituted  in  the  district  court  of  Pitkin  county,  June 
26, 1888. 

The  placer  applicants  also  filed  an  adverse  claim  and  protest  against 
issuing  patent  for  said  lode  claims. 

On  December  21, 1888,  a  copy  of  the  judgment  roll  in  the  adverse 
proceedings  against  the  placer  claim  was  filed  in  the  case  of  the  lode 
claims,  and  on  December  27, 1888,  a  like  copy  of  said  judgment  roll  was 
filed  in  the  adverse  proceedings  against  the  lode  claims. 

As  shown  by  these  judgment  rolls  it  is  declared  by  the  court  that 
the  lode  claimants 

are  the  owners  of  and  entitled  to  the  possession  of  that  portion  of  the  premises  in 
oontroyersy  described  as  follows :  The  Cora  Lee,  Little  Mand,  Ella  Sherwood  and  B. 
and  M.  lodes  or  veins  throughout  their  entire  length  across  the  Apple  Blossom 
Placer,  described  in  the  adverse  claim  and  claimant  together  with  surface  area 
described  as  follows,  bnt  excluding  the  grounds  hereinafter  described  as  belonging 
to  the  defendants.    (Placer  claimants). 

The  judgment  then  describes  by  metes  and  bounds  the  land  found  to 
belong  to  the  lode  claimants. 

Said  judgment  further  declares  that  the  defendants  (placer  elaimants) 
"  are  the  owners  and  entitled  to  the  possession  of  that  portion  of  the 
premises  in  controversy  described  by  metes  and  bounds  as  follows:  but 
excluding  therefrom  the  lodes  or  veins  above  named  but  not  excluding 
surface  ground  except  as  described." 
14561_vOL  14 41 
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Then  follows  a  description  of  the  land  awarded  to  the  plaoer  dabor 
ants  which  is  part  of  the  land  awarded  to  the  lode  claimants. 
The  judgment  then  concludes  as  follows: 

It  is  theiefore  conflidered,  ordered  and  adjudged  by  the  court,  that  the  plaintitb 
do  have  aad  recover  from  the  defendants  the  Cora  Lee,  EUa  Sherwood,  Little  Maud 
and  B.  and  M.  lodes  or  veins  above  described  together  with  the  sorface  area  belong- 
ing to  the  plaintiff  (lode  claimants),  as  above  fonnd  and  described  and  that  the  de- 
fendants (placer  claimants)  do  have  and  recover  from  the  plaintiffs,  that  portion  of 
the  premises  belonging  to  them  as  above  fonnd  and  above  described. 

Following  this  judgment  the  lode  claimants  were  allowed  to  make 
entry  for  the  lands  found  by  the  court  to  belong  to  them  and  the  plaoer 
claimants  were  allowed  to  make  entry  for  the  lands  found  by  the  court 
to  belong  to  them. 

On  May  13, 1891,  you  considered  the  case  and  held  for  cancellation 
80  much  of  the  placer  entry  as  conflicted  with  the  location  of  the  lodes 
following  the  judgment  of  the  court  awarding  a  part  of  said  territory 
in  conflict  to  the  placer  claimants. 

You  state  that  ^^  J^otwithstandlng  the  award  of  the  court  in  the  ad- 
verse proceedings  and  the  assent  of  the  parties  litigant  thereto,  in  view 
of  the  fact,  as  virtually  shown  by  the  judgment  record,  that  the  veins 
or  lodes  do  erist  ^^  throughout  their  entire  length  across  the  Apple  Blos- 
som Placer."  This  office  cannot  under  all  the  facts  in  the  case  aUow  a 
patent  to  be  issued  for  the  placer,  including  as  it  does,  ^<  known  veins 
or  lodes." 

The  claimants  of  the  Apple  Blossom  Placer  have  appealed  from  your 
judgment  to  this  Department. 

It  is  a  well  settled  doctrine  that  until  the  issue  of  patent  title  to  the 
public  lands  is  in  the  United  States,  and  that  while  so  the  Land  De- 
partment must  under  the  law  be  the  judge  as  to  when,  under  what  cir- 
cumstances, and  how  the  government  shall  part  with  title.  (Moore  v. 
Bobbins,  96  U.  S.  530). 

Section  2326  of  the  Revised  Statutes  of  the  United  States,  after  pro- 
viding for  the  adjudication  of  disputes  arising  between  different  min- 
eral applicants  in  the  courts  for  the  same  land  as  to  who  is  entitled  to 
the  possession  thereof  etc,  provides  that 

After  Buch  jadgment  shall  have  been  rendered  the  party  entitled  to  the  posseaaion 
of  the  claim  or  any  portion  thereof,  may,  without  giving  further  notice  file  a  certi- 
fied copy  of  the  judgment  roll  with  the  register  of  the  Land  Office 

whereupon  the  whole  proceeding  and  the  judgment  roll  shall  be  certified  by  the  reg- 
ister to  the  Commissioner  of  the  General  Land  Office,  and  a  patent  shall  issue  thereon 
for  the  claim  or  such  portion  thereof  as  the  applicant  shall  appear,  from  the  decision 
of  the  court,  to  rightly  possess. 

While  a  judgment  in  mineral  cases  is  conclusive  upon  the  parties 
thereto  by  the  section  above  cited,  it  is  only  conclusive  as  showing  the 
right  of  possession  and  a  party  in  whose  interest  such  judgment  is 
made  is  not  entitled  to  a  patent  on  demand;  he  is  only  entitled  to  such 
patent  when  he  has  furnished  evidence  that  the  requisite  amount  of 
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-work  has  beeu  doue  on  the  claim  aad  it  was  held  in  the  case  of  Alice 
Placer  Mine,  decided  January  9, 1886  (4  L.  D.^  314)  that  (syllabus) 

It  is  within  the  disoretion  of  the  Commissioner  to  order  a  hearing  to  ascertain  the 
character  of  the  land  and  whether  the  conditions  of  the  law  haye  been  complied 
with,  though  the  applicant  for  patent  may  haye  obtained  a  Hivorable  judgment  in 
the  courts  as  against  an  adverse  claimant. 

It  was  also  held  in  that  case  that  the  judgment  roll  proves  the  right 
of  possession  only. 

The  law  vests  in  you  the  authority  and  makes  it  your  duty  to  see  that 
the  requirements  of  law  relative  to  entries  and  granting  of  patents 
thereunder  shall  have  been  complied  with  before  the  issue  of  patent. 
The  usual  result  following  a  fSavorable  judgment  in  a  court  under  sec- 
tion 2326  of  the  Bevised  Statutes  is  the  issue  of  patent  in  due  time  but 
in  such  a  case  the  patent  is  issued  by  you,  not  on  the  judgment  of  the 
court  alone  but  is  upon  your  judgment  pursuant  to  that  of  the  court 
and  on  certain  evidence  supplemental  to  that  furnished  by  the  judg- 
ment roU.  The  judgment  determines  the  question  as  to  the  right  of 
possession  aud  when  it  has  determined  which  of  the  parties  litigant  is 
entitled  to  possession  its  office  is  ended,  but  the  right  to  a  patent  is  not 
yet  established.  The  successful  litigant  must  prove  by  report  of  the 
surveyor  general  that  sufficient  improvements  have  been  made  on  the 
claim  and  as  we  have  seen  you  may  further  investigate  the  character  of 
the  land.  In  the  case  at  bar,  the  court  found  that  the  lodes  exist  in  the 
placer  claim  and  that  they  extend  clear  through  that  part  of  the  placer 
claim  in  conflict  and  yet  the  court  rendered  a  judgment  to  the  effect 
that  notwithstanding  the  fact  that  the  tract  is  included  in  the  lode  loca- 
tions and  contains  valuable  lodes  the  placer  claimants  are  entitled  to  a 
patent  for  all  of  the  surface  ground  thereof  and  that  the  lode  claimants 
are  entitled  to  the  '<  lodes  or  veins  throughout  their  entire  length  across 
the  Apple  Blossom  Placer."  Thus  making  it  necessary  if  the  judgment 
is  to  be  followed,  that  you  issue  two  patents  for  the  same  ground,  one 
to  the  placer  claimants  to  all  the  surface  of  the  ground  by  the  court 
found  to  belong  to  them  and  one  to  the  lode  claimants  for  the  lodes 
declared  to  exist  in  said  ground  and  to  extend  clear  through  it.  This 
the  Department  has  often  decided  it  has  no  jurisdiction  to  do,  Pacifle 
Slope  Lode,  12  L.  D.  686,  and  cases  therein  cited. 

The  mineral  laws  must  be  construed  together  and  a  judgment  under 
section  2326  that  placer  ground  may  be  entered  as  a  lode  or  that  known 
lodes  may  be  entered  as  placer  mining  ground  subject  only  to  the  right 
of  lode  claimants  to  the  possession  of  certain  veins  under  the  surface  is 
directly  in  conflict  with  the  mineral  laws  and  must  be  held  as  not  bind- 
ing on  the  Department. 

You  will  order  a  hearing  to  determine  whether  known  lodes  existed 
on  that  part  of  the  placer  ground  in  conflict  with  the  lodes  above  re- 
ferred to,  at  the  time  the  patent  for  placer  ground  wjw  applied  for.  The 
entries  will  be  suspended  pending  said  hearing.    This  hearing  is  neces- 
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sary  because  no  proof  is  in  the  record  from  which  the  character  of  thft 
land  can  be  determined  and  since  the  judgment  of  the  court  was  ren- 
dered upon  a  stipulation  of  counsel  and  no  direct  finding  that  the  lodes 
were  known  to  exist  was  made. 
Your  judgment  is  accordingly  modified* 


BEIilNQUISHMBKT-TBANSFEBSlB. 
BlOHABD  F.  HAPEHAN. 

An  entryman  who  has  mdrtgagod  the  land,  after  final  certificate  haa  iasned,  wlU  not 
be  permitted  to  relinquish  his  claim  and  thus  defeat  the  rights  of  the  mort- 
gagee. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  Jwne  14^  1892. 

On  September  3,  1884,  August  Hafeman  made  homestead  entry  No. 
8683  embracing  lots  2  and  3,  in  Sec.  4,  T.  26,  S.,  E.  11  W.,  at  Lamed, 
Kansas,  alleging  settlement  March  2, 1878. 

On  December  13, 1884,  he  filed  notice  of  his  intention  to  make  final 
proof  in  support  of  his  claim  to  said  land  on  February  14, 1885,  before 
the  clerk  of  the  district  court  in  and  for  Piatt  coxinty,  Kansas,  which 
notice  was  duly  advertised. 

Said  final  proof  was  taken  before  said  clerk  as  advertised  who  inad- 
vertently described  the  land,  in  writing  said  proof,  as  lots  3  and  4  in> 
stead  of  lots  2  and  3.  This  mistake  was  also  carried  into  his  final  cer- 
tificate No.  4137,  issued  February  18, 1885. 

The  said  lot  4  was  not  subject  to  entry  by  Hafeman,  having  been  pre- 
viously segregated  from  the  public  domain  by  the  timber  culture  entry 
of  Joseph  A.  McOsher.  This  mistake  in  the  final  certificate  was  cor- 
rected under  instructions  contained  in  your  letter  of  June  27,  1890. 

On  December  1,  1887,  said  Hafeman  mortgaged  said  lots  3  and  4  to 
the  Kansas  Mortgage  and  Investment  Company  to  secure  his  promis- 
sory note  for  $300.  Upon  discovering  the  said  error  said  mortgage  was 
released  and  a  new  mortgage  made  correctly  describing  Sfiid  lots  2  and  3. 

On  March  12, 1889,  said  company  filed  in  the  local  office  notice  of 
their  interest  in  said  entry  by  virtue  of  said  mortgage.  On  February 
17, 1891,  Eichard  F.  Hafeman  filed  the  relinquishment  of  August  Hafe- 
man to  said  lot  2,  dated  October  13,  1890,  and  also  an  apj)licatio»i  to 
enter  the  same  under  the  homestead  laws,  which  was  rejected  by  the 
local  officers.  The  applicant  appealed  and  by  your  letter  of  June  26, 
1891,  you  affirmed  their  decision,  holding  that 

the  seUer  under  a  final  certificate  wUl  not  be  allowed  to  take  advantage  of  any  irreg- 
ularity in  his  proof  to  ignore  rights  which  he,  himself^  has  conferred,  and  diBpose 
again  of  property  alre^y  once  assigned  or  mortgaged. 

An  appeal  now  brings  the  case  before  me. 
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It  is  well  settled  that  where  an  entryman  has  mortgaged  the  land 
after  receiving  his  final  certificate  he  will  not  be  permitted  to  relinquish 
the  same  and  thereby  defeat  the  rights  of  the  mortgagee.  Addison  W. 
Hastie  (8  L.  D.,  618).    Patrick  H.  McDonald  (13  L.  D.,  37). 

The  Sioax  Investment  Company  has  filed  a  petition  asking  that  the 
rejection  of  said  relinquishment  may  be  made  final,  alleging  that  it  is 
the  present  holder  of  said  mortgage  as  the  successor  to  said  Kansas 
Mortgage  and  Investment  Gompany,  praying  that  its  rights  under  said 
mortgage  may  be  protected^  and  said  appeal  be  dismissed,  and  alleging 
that  there  was  a  conspiracy  between  said  August  Hafeman  and  Bich- 
ard  E.  Hafeman  to  defraud  said  petitioner. 

It  is  contended  by  the  appellant  that  there  was  error  in  your  decision 
in  refusing  to  cancel  so  much  of  said  entry  as  embraced  lot  2,  for  the 
reason  that  said  lot  was  relinquished  because  it  was  not  embraced  in 
said  final  proof  or  entry. 

The  auswer  to  this  contention  is  that  said  lot  2  should  not  be  relin- 
quished, for  the  reason  that  it  was  embraced  in  the  entry  of  August 
Hafeman,  and  he  had  created  a  lien  thereon,  which  he  should  not  be 
permitted  to  defeat,  and  the  fact  that  said  lot  2  was  not  embraced  in 
said  final  proof  and  certificate  was  due  to  a  clerical  error  which  has 
been  corrected. 

The  appellant  relies  upon  technicalities  which  are  destitute  of  merit. 
The  course  of  the  local  officers  was  the  correct  one. 

Your  judgment  is  afiirmed. 


BBPATME17T-FSSS  FOR  RKDUCFNG  TESTIMOmT  TO  WRITINO. 

Sophia  Edeb. 

Fees  received  by  the  local  office  since  August  4, 1886,  for  reducing  to  writing  the  tes- 
timony in  support  of  an  entry  may  be  properly  included  in  aUowing  repayment 
where  said  fees  are  collected  according  to  law. 

Secretary  Nobis  to  the  First  Comptroller^  June  15j  1892. 

I  am  in  receipt  of  your  letter  of  April  19, 1892,  transmitting  for  my 
consideration  General  Land  Office  report  Xo.  56,409  and  the  papers  con- 
stituting the  claim  of  Sophia  Eder  for  repayment  of  purchase  money 
paid  by  her  on  pre-emption  cash  entry  No.  3909  at  Helena,  Montana,  on 
January  10, 1890,  for  eighty  acres  at  $1.25  per  acre,  allowed  and  stated 
by  the  Commissioner  and  approved  by  this  Department  for  $106.33 
This  amount  is  made  up  as  follows :  $1 00  purchase  money ;  $3  fee  for  fll 
ing  declaratory  statement,  and  $3.33  fees  collected  for  reducing  to  writ 
ing  by  the  register  and  receiver,  the  testimony  in  support  of  the  entry 
Ton  express  some  doubt  as  to  the  propriety  of  repaying  this  last  item 

By  subdivision  ten  of  section  2238  Revised  Statutes,  the  register  and 
receiver  are  allowed  a  fee  of  fifteen  cents  a  hundred  words  for  reducing 
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to  wiitmg  the  testimony  in  support  of  an  entiy  of  public  land  under  t3ie 
homestead  or  pre-emption  law;  by  subdivision  twelve  of  the  same  sec- 
tion, in  Montana  and  certain  other  States  and  Territories,  an  additional 
fifty  per  cent,  is  allowed. 

This  is  no  more  a  fee  for  personal  services  by  the  local  officers  than 
is  the  fee  for  filing  a  declaratory  statement,  or  the  fee  received  for  the 
location  of  lands  by  States  and  corporations  under  grants  from  Con- 
gress for  railroad  and  other  purposes. 

£n  each  and  every  case  the  fee  collected  is  turned  into  the  treasury  of 
the  United  States,  and  the  salaries  of  the  registers  and  receivers  are 
regulated  by  the  receipts  of  the  of&ce,  up  to  the  maximum  of  $3000. 

It  is  true  that  from  March  3, 1883  (22  Stat,  484),  to  August  4, 1886 
(24  Stat.,  239),  by  act  of  Congress,  the  fees  received  by  the  local  officers 
for  reducing  testimony  to  writing,  formed  no  part  of  their  salary,  but 
was  retained  by  them.  It  follows,  that  no  repayment  should  be  made 
of  fees  of  this  kind  received  during  that  period. 

But  as  before  stated,  fees  received  since  August  4, 1886,  have  been 
turned  into  the  treasury,  and  in  my  opinion,  repayment  should  be  made 
in  such  cases,  the  same  as  of  any  other  fees  and  commissions  paid  in  con- 
nection with  an  entry  of  public  land.  I  herewith  transmit  the  report  of 
the  Commissioiier  of  the  General  Land  Office,  on  your  letter,  from  which 
it  appears  that  it  has  been  the  practice  to  make  repayment  of  fees  paid  to 
the  register  and  receiver  for  reducing  testimony  to  writing,  when  said 
fees  were  collected  according  to  law,  that  is,  when  the  work  was  actu- 
ally done  by  said  officers,  as  was  the  case  in  the  present  instance. 


PBEFERBTNCB  RIGHT  OF  BNTRT— COSTS. 
JAOKSON  V.  HOLLAIYD. 

A  contestant  is  not  entitled  to  a  preference  right  of  entry  unless  lie  pays  the  costs  of 
the  contest,  including  the  testimony  of  the  defendant. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Offlce^  June  15 j  1892. 

On  October  4, 1888,  Frank  B.  Jackson,  the  plaintiff,  filed  a  contest 
against  the  homestead  entry  of  Arthur  Warren,  for  the  B.  J  of  the  SB. 
\  and  the  B.  ^  of  the  KB.  \,  Sec.  30,  T.  6  S.,  B.  2  W.,  Los  Angeles,  Cali- 
fornia, upon  which  a  hearing  was  had. 

Jackson  paid  the  cost  of  taking  the  testimony  in  said  contest,  except 
for  the  testimony  of  Warren,  the  defendant,  which  he  refused  to  pay 
and  which  Warren  was  compelled  to  pay,  in  order  to  get  the  benefit  of 
said  testimony. 

Upon  the  proof  submitted,  the  local  officers  recommended  the  can- 
cellation of  the  entry  of  Warren,  from  which  decision  he  appealed. 

Pending  said  appeal— to  wit:  April  8, 1889— Warren  relinquished 
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Lis  entry,  having  sold  liis  improvements  to  John  H.  Holland  for  9500, 
and  on  the  same  day  Holland  ma^e  homestead  entry  of  the  tract. 

On  April  23, 1889,  Jackson  filed  declaratory  statement  for  the  land. 

On  receipt  of  Warren's  relinquishment  by  your  office,  you,  by  letter 
of  May  24, 1890,  ordered  that  the  case  be  closed,  and  Jackson  notified 
of  his  preference  right  of  entry  for  thirty  days. 

Upon  Holland's  ax)plication  to  make  commutation  proof,  and  upon  the 
protest  of  Jackson,  a  hearing  was  ordered  to  determine  the  question 
of  the  preference  right  of  entry. 

The  local  officers  decided  in  favor  of  Jackson,  and  Holland  appealed. 
Ton  reversed  said  decision  and  awarded  the  right  of  entry  to  Holland, 
and  from  your  decision  Jackson  appealed. 

The  question  involved  in  this  case  is,  whether  Jackson  is  entitled  to 
the  preference  right  of  entry,  either  by  virtuje  of  his  contest,  or  by  vir- 
tue of  your  letter  of  May  24, 1890,  closing  the  case  upon  the  receipt  of 
Warren's  relinquishment  and  notifying  Jackson  of  his  preference  right 
of  entry. 

The  grounds  relied  on  by  Jackson  in  his  appeal  are  (1)  that  the  ques- 
tion of  Jackson's  preference  right  as  between  these  parties  was  adju- 
dicated before  Holland  offered  proof;  and  (2)  that  tbere  is  nothing  in 
the  record  to  show  that  Jackson  did  not  pay  the  contest  fees. 

As  to  the  first  proposition,  the  letter  of  May  24, 1890,  did  not  pre- 
tend to  pass  upon  the  question  of  the  preference  right  of  Jackson,  or  to 
question  the  validity  of  Holland's  entry,  which  had  then  been  made. 
The  entry  of  Holland  and  the  filing  of  Jackson's  declaratory  statement 
had  both  been  made  before  the  expiration  of  thirty  days  from  the  re- 
linquishment of  Warren's  entry.  The  letter  of  May  24, 1889,  appears 
to  have  been  written  without  a  knowledge  of  these  facts,  and  as  stated 
in  your  letter  all  that  was  intended  by  the  statement  was  that,  prima 
fadte^  Jackson  was  entitled  to  said  right,  of  which  he  should  have  been 
notified,  and  which  could  only  have  been  properly  determined  when  he 
appeared  to  make  entry.  To  entitle  him  to  the  preference  right,  he 
must  have  successfolly  contested  the  entry  and  paid  the  cost,  and  must 
be  qualified  to  make  entry.  If  he  did  not  pay  the  cost  of  the  contest, 
he  was  not  entitled  to  the  preference  right,  and  the  land  was  subject  to 
entry  by  the  first  legal  applicant. 

In  support  of  the  second  ground  urged  in  the  appeal,  it  is  insisted 
that  "in  the  absence  of  anything  of  record  to  show  the  contrary,  the 
presumption  is  that  the  rules  of  practice  and  law  were  complied  with  in 
the  matter  of  cost."  It  is  further  insisted  that  the  only  evidence  which 
could  be  properly  received  of  the  charge  made  by  Holland  is  the  record 
in  the  Warren  contest,  and,  as  that  record  is  silent  on  this  point,  Hol- 
land must  fail. 

This  was  the  direct  question  involved  on  the  hearing  ordered  to  de- 
termine whether  Jackson  was  entitled  to  the  preference  right  of  entry, 
and  the  evidence  upon  that  point  is,  I  think,  conclusive,  as  shown  by 
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the  extracts  from  the  testimouy  of  witnesses,  set  out  in  the  argoment  of 
counsel  for  Jackson. 

Your  decision  holding  for  cancellation  Jackson's  filing,  and  holding 
intact  Holland's  entry,  with  leave  to  proceed  de  novo  to  make  final 
proof,  is  affirmed. 


SOLDIBBS'  ADDrnOlN^AL  HOMBSTEAIX-SSCTIOK   7,   ACT  OF    MARCH  8 

1891. 

Feed.  W.  Kjsllt. 

A  bona  fide  purchaser,  after  final  entry  and  prior  to  March  1^  1888,  is  entitled  to  the 
confirmatiou  of  a  soldiers'  additional  homestead  entry  under  section  7,  act  of 
March .%  1891^  though  the  original  entry,  on  which  the  additional  is  baaed,  may 
have  been  canceled. 

Mrst  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  Jvms  15j  1892. 

I  have  considered  the  appeal  of  Fred  W.  Kelly  from  your  decision  of 
October  9, 1890  rejecting  his  application  to  make  homestead  entry  for 
the  ]SEi  of  Sec.  26,  T.  47  N.,  E.  41  W.,  Marquette,  Michigan,  land  dis- 
trict. 

It  is  useless  to  give  the  entire  detail  of  this  case.  It  will  suffice  to 
say  that  on  February  25, 1871,  one  Kathaniel  Combs  made  a  homestead 
entry  for  forty  acres  of  land  at  the  Ironton,  Missouri,  land  office,  upon 
his  deatli,  his  widow,  Lucy  Combs,  completed  the  entry,  made  final 
proof  and  received  final  certificate  on  March  1, 1878  tiierefor.  On 
same  day  she  made  application  for  a  certificate  for  soldiers'  additional 
entry  and  filed  the  necessary  affidavits  and  evidence  showing  her  late 
husband's  military  service,  and  obtained  a  certificate  dated  September 
13, 1878,  entitling  her  to  an  additional  homestead  entry  not  exceeding 
one  hundred  and  twenty  acres. 

The  record  further  shows  that  on  February  14, 1879,  she  made  appli- 
cation Ko.  1741  to  enter  the  NJ,  ifEJ,  and  SEJ,  NEJ,  Sec.  25,  T.  47  H"., 
B.  41  W.,  Marquette,  Michigan,  land  office,  the  entry  was  allowed,  and 
final  certificate  No.  216  was  issued  thereon  on  said  day. 

On  March  31, 1890,  Fred  W.  Kelly  applied  to  enter  the  KBJ  of  said 
Sec.  25,  but  his  application  was  rejected  by  the  local  officers  because  of 
the  homestead  entry  of  Lucy  Combs  for  the  tracts  mentioned,  and  the 
entry  of  George  Roller  for  the  remaining  forty  acres. 

From  this  action  KcUy  appealed,  and  you  affirmed  their  ruling,  and 
he  again  appealed. 

Your  decision  is  based  upon  the  fact  that  the  said  entries  of  Combs 
and  EoUer  being  intact  upon  the  records,  that  the  entry  of  KeUy  could 
not  be  allowed  by  the  local  officers.  Counsel  claim,  however,  that 
inasmuch  as  the  record  shows  tliat  the  original  entry  of  Combs  for  the 
forty  acres  was  canceled  by  your  office,  that  the  additional  entry  of 
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Lnoy  Combs  (widow)  based  tliereou  became  a  void  entry^  and  that  ou 
the  entry  of  cancellation  being  made  on  the  original,  there  was  notlung 
to  support  the  additional  entry  and  that  it  should  have  been  canceled 
when  the  original  was. 

Your  decision  sustaining  the  local  officers  was  correct  as  rendered. 
The  land  being  segregated  by  the  additional  homestead  entry  could 
not  be  entered  by  Kelly  until  the  record  was  cleared  by  proper  proceed- 
ings regardless  of  the  question  of  the  legality  of  the  entry.  But  since 
your  decision  was  rendered,  the  statute  of  March  3, 1891  (26  Stat.,  1095) 
has  been  passed.  This  may  control  the  entry  in  view  of  the  fact  that 
after  final  certificate  was  issued  to  Lucy  Combs  for  the  one  hundred  and 
twenty  acres  additional,  one  John  M.  Longyear,  according  to  his  sworn 
statement  filed  herein,  became  the  purchaser  thereof  in  good  faith. 

Longyear's  affidavit  is  dated  August  20,  1890.  He  says  ^^  shortly 
after  the  entry,*^  exact  date  not  given,  he  purchased  the  land,  relying 
upon  the  certificate  which  showed  her  entitled  to  one  hundred  and 
twenty  acres  additional  homestead  and  the  final  certificate  of  entry 
therefor,  and  that  he  is  an  innocent  purchaser  and  should  be  so  treated, 
but  he  does  not  produce  his  deed  or  other  evidence  of  title.  Under  the 
act  cited,  if  there  was  no  adverse  claim  originating  prior  to  final  entry, 
and  the  land  was  sold  to  a  bona  fide  purchaser  prior  to  March  1, 1888 
but  after  final  entry  for  a  valuable  consideration,  and  no  fraud  on  the 
part  of  the  purchaser  has  been  found  the  entry  may  be  confirmed. 

Your  decision  rejecting  Kelly's  application,  for  the  reason  given,  is 
affirmed,  but  as  the  case  is  before  the  Department,  and  in  view  of  the 
claim  of  Longyear,  I  return  it  to  your  office  that  he  may  be  allowed  to 
show,  if  he  can  do  so,  that  his  title  is  such  as  bruigs  him  within  the 
purview  of  said  act.  Upon  proof,  as  required  by  circular  of  May  8, 
1891  (12  L.  D.,  450)  being  furnished  within  reasonable  time  after  notice 
hereof  to  the  parties  in  interest,  the  entry  will  be  approved  and  patent 
will  issue  for  the  land.  If  he  shall  fail  to  produce  such  evidence, 
your  office  will  take  such  action  upon  the  additional  homestead  entry 
as  may  be  proper  under  the  law  and  regulations. 


aOUlISBS   AI>DITIONAL.   HOM£8T£AI>~S£CTION    7,  ACT  OV  MARCH  8, 

1891. 

Alexander  H.  Plemmons  et  al. 

A  soldier'a  additional  homesteud  entry,  based  on  service  in  the  Missouri  Home  Guards 

may  be  confirmed  in  the  interest  of  a  transferee. 
The  decision  in  the  case  of  the  United  States  v.  Coousy  cited  and  foUowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  June  15, 1892, 

This  appeal  is  brought  by  Thomas  Price,  transferee,  from  your  deci- 
sion of  May  11, 1891,  holding  for  cancellation  the  soldier's  additional 
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homestead  entry  of  Alexander  H.  Plemmons^  for  the  SW.  ^  of  SE.  4, 
Sec.  29,  and  the  NE.  i  of  :SB.  i^  Sec.  32,  T.  10  ^.y  B.  17  E.,  Sacramento, 
California,  and  denying  his  right  to  purchase  under  the  act  of  June  16, 
1880. 

The  facts  in  this  case  are,  briefly,  as  follows: 

On  July  2, 1878,  the  Commissioner  of  the  (General  Land  Office  certi- 
fied that  Alexander  H.  Plemmons  was  entitled  to  an  additional  home- 
stead, not  exceeding  eighty  acres,  based  on  service  in  the  Missouri 
Home  Guards. 

The  original  homestead  was  made  at  BobneviUe,  Missouri,  November 
27, 1865. 

Under  this  certificate  soldier's  additional  homestead  entry  was  made 
of  the  tract  in  controversy,  May  2, 1879,  by  G.  W,  Farr,  as  attorney  in 
fact  for  said  Plemmons,  and  on  May  7,  thereafter,  the  land  was  sold  to 
Thomas  Price,  the  appellant. 

By  letter  of  April  21, 1885,  the  local  officers  were  directed  to  notify 
the  parties  in  interest  that  they  would  be  allowed  sixty  days  in  which 
to  show  cause  why  said  entry  should  not  be  canceled,  because  based  on 
service  in  the  Missouri  Home  Guards,  or  to  file  an  application  to  pur- 
chase under  the  act  of  June  15, 1880. 

It  appearing  that  no  notice  had  been  given  to  the  parties  in  intorest 
of  said  letter  of  April  21, 1885,  the  local  officers  at  San  Francisco,  Cali- 
fornia, by  letter  of  May  11, 1891,  were  instructed  to  ascertain  in  whose 
name  the  alleged  title  stands,  and  to  notify  him  that  the  entry  is  held 
for  cancellation  for  illegality,  as  stated  in  said  lettor  of  April  21, 1885. 
You  revoked  the  direction  contained  in  said  letter,  authorizing  a  pur- 
chase under  the  act  of  June  15, 1880,  upon  the  ground  that,  since  the 
date  of  said  letter,  the  Department,  in  the  case  of  J.  S.  Cone,  7  L.  D., 
94,  has  held  that  entries  invalid  and  illegal  in  the  inception  are  not  sub- 
ject to  purchase  under  said  act.  You  also  held  that  the  7th  section  of 
the  act  of  March  3, 1891  (26  Stat.,  1095),  has  no  reference  to  entries 
void  aib  initio. 

From  your  decision  Thomas  Price,  the  transtisree,  appeals. 

This  case  is  similar  in  all  importa>nt  respects  to  the  case  of  Samuel 
0.  Coonsy  (14  L.  D.,  457),  in  which  it  was  held  that  such  an  entry,  in 
the  hands  of  a  bona  fide  purchaser  against  whom  no  fraud  has  been 
found,  is  confirmed  by  the  7th  section  of  the  act  of  March  3,  1891. 
Such  entries  when  made  were  held  to  be  legal  by  the  Commissioner  of 
the  General  Land  Office,  and  rights  which  attached  thereunder  in  favor 
of  innocent  parties  are  protected  by  the  act  of  March  3, 1891,  but  the 
Coonsy  case  and  this  case  should  be  limited  to  the  point  therein  de- 
cided. 

You  are  therefore  directed  to  notify  the  transferee  to  furnish  proof 
as  required  by  the  letter  of  instructions  of  May  3, 1891  (12  L.  D.,  450), 
and  aftor  receiving  the  same,  you  will  adjudicate  the  case  in  accordance 
with  said  instructions. 
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CONFIBMATION— SECTION  7,  ACT  OF  MABCH  8, 1881* 

United  States  v.  Oilbebt  et  al. 

In  determining  the  rights  of  a  transferee  onder  section  1,  act  of  March  8, 1891^  the 
transfer  is  protected  by  the  presumption  that  it  was  made  in  good  faith  ap  to 
the  point  where  sufficient  evidence  is  furnished  to  oyercome  it. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  June  16y  1892. 

On  April  1, 1884,  David  O.  Gilbert  made  pre-emption  cash  entry  for 
the  E  i  NE  4,  8W  J  NE  i,  and  KW  J  SB  J,  Sec.  9,  T.  1  S.,  B.  38  W., 
Oberlin,  Kansas.  On  April  17, 1884,  he  sold  and  conveyed  the  tract  to 
H.  B.  Eetcham  for  a  consideration  of  1450. 

On  May  1, 1885,  special  agent  Samnel  Lee,  of  yonr  ofBce,  investigated 
the  entry,  and,  examining  the  tract,  reported  that  ^^  Messrs.  Bird  and 
Ketcham  use  land  as  a  cow  range  and  to  control  the  water;  bought  the 
land  from  the  entryman,  who  entered  it  for  their  use  and  benefit,'^  and 
that  neither  Gilbert  nor  any  member  of  his  family  has  ever  resided 
upon  the  land;  farther,  that  Gilbert  will  testify  that  "Messrs.  Bird 
and.  Ketcham  furnished  him  with  the  money  to  pay  for  the  land,  and 
that  he  afterwards  sold  them  the  tract."  The  special  agent  recom- 
mended the  "  cancellation  of  the  entry  for  failure  of  entryman  to  reside 
upon  and  improve  the  land  and  because  the  entry  was  made  in  the  in- 
terest of  and  use  and  benefit  of  Messrs.  Bird  and  Ketcham.'' 

On  May  23, 1886,  the  entry  was  held  for  cancellation  by  your  office, 
and  on  May  7, 1886,  said  entry  was  canceled. 

On  December  2, 1887,  Eobert  I.  Swinehart  filed  a  pre-emption  declar- 
atory statement  for  said  tract,  and  made  cash  entry  therefor  July  9, 
1888.  Ketcham  appealed  to  this  Department  from  the  ruling  of  your 
office  of  May  7, 1886,  canceliujg  the  entry  of  Gilbert,  and  May  8, 1888, 
the  Department,  considering  said  appeal,  ordered  a  hearing,  at  which 
the  ti  an  sferee  might  be  permitted  to  show  that  Gilbert  had  complied 
with  the  law. 

A  trial  was  finally  had  before  the  local  officers  on  June  8, 1889,  when 
special  agent  J.  G.  Allard  appeared  on  the  part  of  the  government,  and 
H.  B.  Ketcham,  transferee,  in  person  and  by  his  attorneys.  Three  wit- 
nesses were  offered  on  the  part  of  the  government,  but  no  testimony 
was  offered  for  the  defense.  On  August  8, 1889,  after  considering  the 
evidence  submitted,  the  register  and  receiver  found  that  "Gilbert  never 
established  his  residence  upon  the  tract,  or  in  any  manner  complied 
wi(  h  t he  requirements  of  the  pre-emption  law.''  Ketch  am  appealed  from 
said  ruling  to  your  office,  where,  on  June  5, 1890,  the  ruling  of  thelocal 
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land  officers  was  affirmed.    An  appeal  has  now  been  taken  to  this  De- 
partment.   His  appeal  is  as  follows: 

Before  the  Hon.  Secretary  of  the  Interior,  Waflhington^  D.  C. 

United  States    1 

v.  I     InYolving  cash  entry  No.  245,  Ei  NE}  of  SWi,  NEi  NWi  SE^ 

David  O.  Gilbert  f  ft-1-38  W. 

etaLJ 

Appeal  from  decision  of  Hon.  Commisaioner  of  G«n.  Land  Office  to  Hon.  Secretary 

of  Interior. 

The  Hon«  Commissioner  eired  in  bis  oonolosions  of  fisbct.    Ened  in  his  conoluBiona 

of  lav. 

May  &.  McElbot, 

Atty.  for  Deft. 

H.  B.  Ebtoham. 

This  appeal  Is  not  accompanied  by  a  specification  of  the  errors  com- 
plained of.    Bnle  90  of  the  Bules  of  Practice  provides  that — 

A  failure  to  file  a  specification  of  errors  within  the  time  required  will  be  treated  as 
a  waiver  of  the  right  of  appeal,  and  the  case  wiU  be  considered  closed. 

The  appeal  iu  the  case  at  bar  fails  to  designate  the  errors  complained 
of,  but  leaves  your  office  and  this  Department  in  the  dark  as  to  the  par- 
ticular respect  in  which  Ketcham  deems  your  office  decision  to  be  wrong. 
In  the  case  of  McLaughlin  v.  Bichards  (12  L.  D.,  98)  it  was  said: 

The  party  complaining  ought  to  be  able,  and  by  these  rules  is  required,  to  point 
out  the  particular  errors  complained  of,  and  not  leave  this  Department  to  fish  out  of 
a  YoluminouH  record  supposed  errors. 

For  the  informality  and  inadequacy  of  this  appeal  it  might  be  dis- 
missed, and  would  be,  were  it  not  that  on  March  3, 1891  (26  Stat.,  1095), 
Congress  passed  an  act  which  confirms  entries  like  this,  on  certain  con- 
ditions.   Let  us  see  what  these  conditions  are. 

The  seventh  section  of  said  act  provides,  substantially,  that  in  any 
case  where  a  pre-emption  entry  has  been  made  and  the  receiver's 
receipt  issued,  and  the  tract  has  been  sold  to  a  bona  Me  purchaser 
after  such  final  entry  and  before  March  1, 1888,  a  patent  shall  issue 
for  said  tract,  provided  no  adverse  claim  exists  which  originated  prior 
to  final  entry,  and  that  such  purchase  shall  have  been  for  a  valuable 
consideration,  and  <' unless  upon  an  investigation  by  a  government 
agent,  fraud  on  the  part  of  the  purchaser  has  been  found." 

The  entry  in  question  was  made  and  the  final  receipt  issued  in  1883  j 
the  tract  was  sold  for  a  valuable  consideration  after  final  entry  and 
before  March  1, 1888;  no  adverse  claim  which  originated  prior  to  final 
entry  exists.  We  come  now  to  the  question  as  to  whether  or  not  fraad 
on  the  part  of  the  purchaser  has  been  found. 

The  special  agent  of  your  office  reported  that  the  entry  was  made  in 
the  interest  of  the  transferee,  and  that  it  could  be  shown  by  the  testi- 
mony of  Gilbert  and  J.  A.  Hoffman.  This  report  was  answered  by  the 
transferee,  who  furnished  the  affidavits  of  Gilbert  and  one  Bird,  tending 
to  show  that  the  entry  was  made  for  the  sole  benefit  of  the  entryman 
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and  not  in  the  interest  of  Bird  and  KetclianL  At  the  trial,  the  testi- 
mony of  Gilbert)  Swinehart,  and  George  0.  Evans  was.  submitted  by 
the  government,  but  Hoffinan  was  not  sworn.  The  application  for  a 
hearing  was  made  by  Ketcham;  still,  when  the  trial  was  had,  he 
offered  no  testimony,  but  relied  upon  the  failure  of  the  government's 
evidence  to  establish  the  &ct  that  the  entry  was  illegal.  His  demurrer, 
filed  after  the  government  was  through  introducing  testimony,  is  as 
follows: 

Defendant  demors  for  the  reason  that  aU  the  testiinony  introdnoed,  wholly  falls 
to  show  by  any  competent  proof  that  D.  0.  Gilbert  did  not  in  fact  comply  with  the 
requirements  of  the  pre-emption  law  with  reference  to  the  land  in  controTersy,  and 
moyes  that  the  action  on  the  part  of  the  goyemment  be  dismissed  and  the  pre-emp- 
tion cash  proof  of  D.  C.  Gilbert  be  passed  to  patent. 

The  burden  of  proof  was  on  the  government  to  show  the  truthfdl- 
ness  of  its  allegations;  still  Ketcham's  remaining  silent,  if  he  had  any 
knowledge  as  to  whether  or  not  the  entryman  had  complied  with  the 
law,  would  tend  to  create  a  presumption  that  the  law  had  not  been 
complied  with.  However,  since  it  is  not  known  that  the  transferee  had 
any  such  knowledge,  and  he  claims  that  his  purchase  of  the  tract  was 
made  by  reason  of  his  reliance  on  the  receiver's  receipt,  no  such  pre- 
sumption arises. 

At  the  trial  of  this  case  held  on  the  application  of  the  transferee,  the 
sx)ecial  agent  attemjyted  to  show  by  the  entryman  that  the  entry  was 
made  in  the  interest  of  another;  that  part  of  his  examination  is  as  fol- 
lows: 

Q.  Did  yon  make  this  entry  for  the  benefit  or  in  the  interest  of  any  one  elsef 

A.  I  conld  not  say  that  I  did. 

Q.  Who  furnished  you  the  money  to  make  the  proof  on  this  landf 

A.  Mr.  Bird. 

Q.  Did  you  sell  or  contract  to  seU  this  land  before  ;ou  made  proof  f 

A.  No  sir. 

Q.  What  did  yon  do  with  the  land  after  you  made  your  proof! 

A.  I  sold  it. 

Q.  Who  did  you  sell  it  tof 

A.  To  Mr.  H.  B.  Ketcham. 

This  was  all  the  testimony  introduced  for  the  purpose  of  showing 
that  the  entry  wa«  made  in  the  interest  of  another  rather  than  in  the 
interest  of  the  entryman,  and  clearly  fails  to  establish  the  charge  that 
the  entry  was  made  for  the  benefit  of  another.  The  affidavit  of  Bird, 
Gilbert,  and  the  administrator  of  the  estate  of  Ketcham  all  tend  to 
show  that  the  entry  was  made  for  the  sole  benefit  of  the  entryman. 

The  letter  of  instructions  to  chiefs  of  divisions,  of  May  8,  1891  (12 
L.  D.,  450)  after  defining  who  a  bona  fide  purchaser  or  incumbrancer  is 
within  the  meaning  of  section  seven  of  the  act  in  question  states  that 

where  it  is  satisfactorily  shown  that  a  sale  ....  was  made  prior  to  March 
1,  1888,  such  sale  ....  will  be  preaumed  to  have  been  made  in  good  faith,  and 
nnless  such  presumption  be  overcome  by  facts  presented  by  the  record  or  in  connection 
with  the  sale«  such  entry  shaU  pass  to  patent. 
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In  the  case  at  bar  the  sale  is  shown  to  have  been  made  before  March 
1, 1888,  and  all  the  other  conditions  requisite  to  confirmation  under 
said  section  are  found  to  exist.  The  sale  is  protected  by  the  presump- 
tion that  it  was  made  in  good  fiaith  up  to  the  point  when  sufficient  evi- 
dence is  furnished  to  overcome  it  In  this  case,  that  point  has  not  been 
reached,  the  testimony  utterly  fails  to  show  any  bad  faith  on  the  part 
of  the  transferee. 

You  will  therefore  call  upon  the  transferee  in  this  case,  or  those  rep- 
resenting him,  to  furnish  testimony  as  required  by  the  letter  of  instruc- 
tions of  May  8, 1891  supra. 

After  receiving  this  testimony,  you  will  abjudicate  the  case  in  the 
light  of  the  act  and  iastructions  cited. 


EdWABD  BbOTHEBTON  £T  AIi» 

Motion  for  the  leview  of  departmental  decision  of  March  27, 1891, 12 
L.  D.,  305,  denied  by  Secretary  Noble,  June  17, 1892. 


.  MINING  CLAIM— PLACEB  PATENT— KNOWN  LODB» 

Magk^ie  Lode. 

A  patent  for  a  plaoer  claim  passes  title  to  aU  lodes  or  Teins  contained  therehi,  if  they 
are  not  known  to  exist  at  the  date  of  the  placer  appUcation. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  17^ 

1892. 

On  September  30, 1889,  George  0.  Fitschen  and  others  made  mineral 
entry  Ko.  1993,  at  Helena,  Montana,  of  the  mining  claim  known  as  the 
<<  Maggie  Lode  ^  situated  in  Sec.  24,  T.  3  N.  B.  8  W.,  and  designated  as 
Lot  Ko.  334,  and  embracing  15.08  acres,  in  the  Summit  Valley  mining 
district  in  Silver  Bow  county,  Montana, 

Said  claim  was  located  February  20, 1880,  and  the  notice  of  location 
was  recorded  on  February  23, 1880,  in  book  "  L"  p.  40,  of  the  records 
of  Deer  Lodge  county,  Montana. 

The  papers  were  transmitted  to  your  oflBce  and  by  your  letter  of  July 
18, 1891,  you  held  said  entry  for  cancellation,  on  the  ground  that  said 
land  was  embraced  within  the  limits  of  two  other  placer  claims,  which 
had  been  patented  April  15, 1881,  and  that  "  there  is  nothing  with  the 
papers  in  the  case  to  indicate  that  the  lode  claim  embraced  in  this 
entry  was  known  to  exist  before  the  dates  when  the  applications  for 
patent  for  the  placer  claims  were  filed."  An  appeal  now  brings  the 
case  to  this  Department. 
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The  spedfications  of  error  are  four  in  number,  bat  are  all  substan- 
tially embraced  in  the  third,  as  follows : 

In  holding  that  the  veins  and  lodes  described  and  claimed  by  appellants  under  their 
said  mineral  entry,  passed  to  and  became  the  property  of  said  placer  claimants  under 
patents  above  mentioned,  dated  April  16, 1881. 

Section  2333  of  the  Bevised  Statutes  provides  that  <<  where  the  exist- 
ence of  a  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for  the 
placer  claim  shall  convey  all  valuable  mineral  and  other  deposits  within 
the  boundaries  thereof.'' 

In  the  case  of  the  Iron  Silver  Company  v.  Mike  and  Starr  Go.,  (143 
U.  S.,  394-402)  the  supreme  court  uses  the  following  language:  ^^The 
time  at  which  the  vein  or  lode  within  the  placer  must  be  known  in  order 
to  be  excepted  firom  the  grant  of  the  patent  is,  by  section  2333,  the  time 
at  which  the  application  is  made." 

In  your  decision  you  state  that — 

The  records  of  this  office  show  that  mineral  application,  714,  for  patent  for  one  of 
the  placer  claims  was  made  July  14, 1879,  by  John  Noyes  ei  dl;  and  that  mineral 
application  717,  for  the  other  placer  claim  was  made  July  18, 1879,  by  David  N.  Upton 
et  al ;  that  entries  were  made  for  both  June  22, 1880,  and  that  patents  were  issued 
for  them  April  15,  1881. 

The  Maggie  Lode  was  not  located  till  February  20, 1880,  and  there  is 
nothing  to  show  that  its  existence  was  known  on  July  14  or  18,  1879, 
when  the  applications  for  said  placer  patents  were  made  as  above 
stated.  If  the  existence  of  the  Maggie  Lode  was  not  known  on  either 
of  those  dates,  it  was  not  excepted  from  the  grants  of  said  patents.  If 
its  existence  was  then  known  it  was  a  very  material  and  important  fact 
which  it  was  necessary  for  the  appellant's  to  show.  As  they  have  not 
shown  it,  the  fair  presumption  is  that  they  could  not  do  so,  and  that  the 
Maggie  Lode  was  not  then  known  to  exist,  and  consequently  the  mineral 
thereof  was  conveyed  by  said  placer  patents  as  provided  by  the  statute 
above  cited. 

Your  judgment  is  afiOrmed. 


Abthub  Gentzleb  et  Ali. 

Motion  for  the  review  of  departmental  decision  of  March  27, 1891, 13 
h.  D.,  429,  denied  by  Secretary  Noble,  June  17, 1892. 
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BAILROAD  GRANT-PRE-EMPTION  PILING— VACATION  OP  PATENT. 

Holm  v.  St.  Paul,  Minneapolis  and  Manitoba  By.  Co. 

An  unexpired  pre-emption  filing  of  reooid  when  the  grant  herein  beoomee  effective 
excepts  the  laud  covered  thereby  from  the  operation  of  said  grant. 

Proceedings  for  the  vacation  of  a  patent  are  warranted  where  it  appears  that  lands, 
excepted  from  a  railroad  graut  have  been  erroneously  patented  thereunder. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office^  June  17^ 

1892. 

By  the  grant  of  March  3, 1857  (11  Stat.,  196)  Congress  granted  to  the 
Territory  of  Minnesota  to  aid  in  the  construction  of  what  is  now  the 
St.  Paul,  Minneapolis  and  Manitoba  Kail  way  Company  and  its  branch 
lines,  ^^  every  alternate  section  of  land  designated  by  odd  numbers  for 
six  sections  in  width  on  each  side  of  each  of  said  roads  and  branches." 

By  the  act  of  March  3, 1865,  (13  Stat.,  526)  the  grant  was  increased 
to  ten  miles  on  each  side  of  said  roads. 

By  the  act  of  March  3, 1871,  (16  Stat.,  588)  a  new  grant  was  made  for 
the  St.  Vincent  branch  thereof  and  the  line  of  said  branch  so  fixed  ^'  as 
to  form  a  more  direct  route  to  St.  Vincent  with  the  same  proportional 
grant  of  lauds  to  be  taken  iu  the  same  manner  along  said  altered  lines 
as  is  provided  for  the  present  lines  by  existing  laws.'' 

Lot  5  Sec.  9,  T.  127  ^.,  R.  39  W.,  Fergus  Falls,  Minnesota,  is  within 
the  ten  miles  granted  limits  of  the  grant  of  1871,  supra.  The  rights  of 
the  company  attached  to  hinds  within  its  granted  limits  on  December 
19, 1871.  St.  Paul  and  Pacific  Eailroad  Company  t?.  Northern  Pacific 
Eailroad  Company  (139  XJ.  S.,  1-lG). 

On  February  27,  1886,  Peter  J.  Holm,  filed  a  pre-emption  declaratory 
statement  for  the  tract  alleging  settlement  the  same  day.  The  ajipli- 
catiou  was  rejected  by  the  register  and  receiver  for  the  reason  that  the 
tract  was  railroad  land;  he  appealed  from  said  rejection  to  you  and  ou 
May  24, 1889,  you  affirmed  the  finding  of  the  local  land  officers  and  re- 
jected  his  application.  He  has  appealed  from  your  judgment  to  this 
Department. 

He  claims  settlement  on  the  land  Febniary  27,  1886,  but  since  the 
rigbt-s  of  the  company  attached  to  lands  within  the  primary  limits  of 
its  grant  before  that  time  and  since  this  tract  is  within  said  limits  it 
passed  to  the  company  and  Holm  could  acquire  no  rights  by  his  settle- 
ment or  application  unless,  at  the  date  the  company's  rights  would  have 
attached  the  tract  was  excepted  from  the  grant.  The  records  of  yonr 
office,  show  that  it  is  unoffered  land  and  tliat  one  Per  O.  Krom,  on  July 
29, 1867  filed  a  pre-emption  declaratory  statement  ISo.  3035  for  the  land. 

The  pre-emption  law  then  in  force  did  not  designate  a  time  within 
which  proof  was  required  to  be  made,  except  that  it  was  required  to  be 
made  ^^  at  any  time  before  the  commencement  of  the  public  sale,  which 
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Bhall  embrace  the  land  claimed  (1  Lester  374)  (2  Lester  241)  Malone  v. 
Union  Pacific  Railway  Company  (7  L.  D.  13). 

On  July  14,  1870,  Congress  passed  an  act  (16  Stat.,  279)  requiring 
pre-emptioi  claimants  of  the  class  of  Kjrom  to  make  proof  in  one  year 
from  the  date  of  the  passage  of  the  act  or  before  July  14, 1871.  After- 
wards by  joint  resolution,  dated  March  3, 1871,  (16  Stat.,  601)  the  time 
within  which  proof  was  required  to  be  made  was  extended  for  one  year 
or  until  July  14, 1872  and  May  9, 1872,  Congress  passed  an  act  for  the 
protection  of  pre-emption  claimants  in  the  State  of  Minnesota  and  other 
states  (17  Stat.,  88),  extending  the  time  within  which  proof  was  required 
to  be  made  for  another  year  or  until  July  14, 1873. 

It  is  thus  seen  that  the  filing  of  Krom  had  not  expired  in  1871  when 
the  rights  of  the  railroad  company  under  its  grant  attached  hence  the 
tract  in  question  was  excepted  from  the  operation  of  said  grant.  And 
a«  to  whether  Krom  complied  with  the  law  or  not  is  a  question  between 
him  and  the  government  and  one  which  can  be  of  no  interest  to  the 
company.  Kansas  Pacific  Railway  Co.,  v.  Dunmeyer  (113  U.  S.  629) 
(12  L.  D.  232). 

Upon  investigation  it  is  found  that  this  tra<it  was  patented  to  the 
railroad  company  in  February  1889.  In  your  decision  of  May  24, 1889, 
you  did  not  mention  this  fact;  of  course  the  issuance  of  a  patent  dur- 
ing the  pendency  of  the  appeal  of  Holm  was  irregular,  this  inadvertent 
issuance  of  the  patent  might  yet  be  ratified  were  it  not  for  the  fact  that 
said  patent  was  issued  without  the  sanction  of  law. 

The  tract  covered  by  it  was  excepted  from  all  claims  of  the  company 
by  the  unexpired  filing  of  Krom,  hence  it  has  remained  public  land. 

The  issuance  of  the  patent  terminated  the  jurisdiction  of  the  Depart- 
ment over  the  land  but  since  said  patent  was  wrongfully  and  errone- 
ously issued,  you  will  serve  notice  upon  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  to  show  cause  within  thirty  days  from  notice 
why  proceedings  should  not  be  instituted  under  the  provisions  of  the 
act  of  March  3, 1887  (24  Stat.,  556)  to  vacate  the  outstanding  patent. 
If  any  showing  is  made  by  the  company  as  contemplated  by  the  above 
notice  you  will  transmit  it  together  with  the  record  to  tlus  Department 
for  further  action,  should  no  showing  be  made,  yon  will  demand  of  the 
company  the  reconveyance  of  said  tract  as  provided  by  the  above 
dted  act.  Union  Pacific  Railway  Company  (12  L.  D.  210).  And  if  at 
the  end  of  ninety  days  from  the  date  of  service  of  said  demand  the  com- 
pany shall  refuse  or  neglect  to  make  said  reconveyance  as  demanded 
you  will  transmit  to  this  Department  all  the  papers  in  the  case  in 
proper  order,  for  forwarding  to  the  Attorney  General  for  the  institu- 
tion of  suit. 

Tour  judgment  rejecting  the  application  of  Holm  to  enter  the  land  is 
suspended,  and  you  will  take  no  further  action  on  said  application  un- 
til the  tract  shall  have  by  reconveyance  or  by  decree  of  the  court  been 
restored  to  the  public  domain. 
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SWAMP  LAND  CONTEST— APPLICATION  TO  ENTEB. 

Mallet  v.  Johnston  et  al. 

A  preference  right  of  entry  may  be  properly  accorded  the  snccessinl  contestant  of  a 
swamp  land  selection. 

A  pending  application  to  make  homestead  entry  protects  the  rights  of  the  applicant 
as  against  the  subsequent  claims  of  others. 

Secretary  JS'oble  to  the  Commissioner  of  the  Oeneral  Land  Ojffice^  June  18, 

1892. 

By  letter  of  June  21, 1889,  you  transmitted  the  pai)er8  in  the  matter 
of  the  application  of  Eichmond  D.  Mallet  to  make  homestead  entry  for 
the  E.  i  of  the  S  W.  J  and  the  ^.  i  of  the  SE.  J  of  Sec.  14,  T.  63  iT.,  R. 
11  W.,  4th  P.  M.,  Duluth,  Minnesota,  land  district. 

On  July  18, 1865,  the  Sta  te  of  Minnesota  selected  said  tracts  as  swamp 
land. 

On  August  23, 1886,  Eichard  H.  Fagan  applied  to  make  homestead 
entry  for  said  land.  This  application  was  reiiised  by  the  local  officers 
because  of  the  State's  selection,  and  he  appealed  to  your  office,  accom- 
panying his  appeal  by  an.affidavit  alleging  that  said  land  was  not  of  the 
character  contemplated  by  the  "swamp  land"  grant. 

On  August  30, 1886,  one  James  S.  Johnston  applied  to  make  home- 
Stead  entry  for  said  land,  tendering  the  fees  and  commissions  at  the  same 
time,  it  seems,  asserting  the  non-swampy  character  of  said  land.  This 
application  was  refused  by  the  local  officers  because  of  the  selection  by. 
the  State  and  of  Fagan's  prior  application.  Upon  appeal  to  your  office, 
ft  was,  it  seems,  held  that  two  contests  against  the  State's  selection 
could  not  be  entertained  at  the  same  time,  and  Johnston's  application 
was,  by  letter  of  October  19, 1886,  returned  to  the  local  office  with  direc- 
tions that  it  be  received  and  placed  on  file  but  that  no  action  be  taken 
thereon  until  after  the  final  disposition  of  Fagan's  case  then  pending. 
Johnston  fihMl  with  his  appeal  a  motion  to  dismiss  Fagan's  ax)plication 
to  enter  on  the  ground  that  there  had  been  no  tender  of  fees  and  com- 
missions, but  that  motion  was,  by  your  office,  denied.  In  your  letter  of 
October  25, 1886,  it  was  said 

Said  lands  are  designated  by  the  marking  on  the  plat  of  U.  8.  anrrey  as  swamp 
lands,  bat  from  a  careful  examination  of  the  field  notes  of  U.  S.  survej,  on  file  in  this 
office,  I  am  of  the  opinion,  that  such  designation  is  not  warrantod  by  the  facta  asset 
forth  in  said  notes  of  survey, 

the  claim  of  the  State  was  held  for  rejection,  and  Fagan's  application 
was  returned  to  the  local  office  with  instructions  that  he  be  allowed  to 
complete  his  entry  if  the  final  decision  in  tbe  case  should  result  in  clear- 
ing the  record  of  the  State's  claim.  The  State  appealed  from  the  de- 
cision holding  its  selection  for  cancellation. 
While  this  appeal  was  pending,  the  State,  on  February  1, 1888,  filed 
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a  relinquishment  of  all  claim  to  said  land^  which  having  been  forwarded 
to  this  Department,  it  was  held  that  no  action  here  was  necessary  and 
the  papers  in  the  case  were  returned  to  your  offtce  where  the  selection 
was  formally  cancelled  March  31, 1888.  On  April  2,  1888,  the  local  of- 
ficers notified  Fagan  of  the  cancellation  of  the  State's  selection,  and  al- 
lowed him  thirty  days  within  which  to  complete  his  entry  for  said  land. 

On  April  3,  one  N.  B.  Thayer  appeared  at  the  local  office  and  presented 
an  application  to  make  homestead  entry  for  said  land,  which  was  marked 
filed,  no  further  action  being  then  taken  in  relation  thereto. 

On  May  1, 1888,  Bichmond  D.  Mallet  presented  his  application  to 
make  homestead  entry  for  said  land,  which  was  rejected  by  the  local 
officers  for  the  reason  that  the  time  allowed  Fagan  within  which  to  per- 
fect his  entry  had  not  yet  expired.  On  May  2,  K.  B.  Thayer  presented 
an  application  dated  that  day,  to  make  homestead  entry  for  said  land, 
and  filed  therewith  Fagan's  relinquishment  of  his  preference  right  of 
entry.  Thereupon,  the  register  made  the  usual  certificate  as  to  said 
application  and  also  made  a  certificate  as  to  Thayer's  application  filed 
April  3,  and  said  Thayer  was  allowed  to  make  entry  for  the  land.  On 
May  3,  Mallet  presented  another  application  to  make  homestead  entry 
for  said  land,  which  was  rejected  because  of  Thayer's  entry. 
.  On  May  4,  James  S.  Johnston  appeared  by  his  attorney  and  asked  to 
be  allowed  to  make  entry  under  his  application  filed  August  30, 1886, 
which  request  was  denied  because  of  Thayer^s  entry.  On  May  25, 1888, 
Mallet  filed  appeals  from  the  two  decisions  of  the  local  officers  reject- 
ing his  respective  applications.  After  considering  said  appeals,  you, 
on  October  13,  1888,  decided  that  Thayer's  application  filed  April  3, 
had  precedence  over  any  other  application  except  that  of  Fagan,  who 
was,  under  your  office  letter  of  October  13,  1886,  entitled  to  notice  of 
the  cancellation  of  the  Stat-e's  claim  and  a  reasonable  time  within  which 
to  i)erfect  his  entry  and  the  decision  of  the  local  officers  rejecting  Mai- 
lot^s  application  was  affirmed.  On  Jfovember  2, 1888,  Thayer  filed  in 
the  local  office  a  relinquishment  of  his  entry,  and  the  same  was  that 
day  canceled  on  the  records  of  the  local  office.  .  On  November  6, 1888, 
N.  B.  Thayer  as  attorney  in  faet  for  one  Elizabeth  Yates  appeared  at 
the  local  office  and  made  soldiers'  additional  homestead  entry  for  the 
]Q.  ^  of  the  SW.  1  of  said  section.  On  the  same  day,  said  Thayer  as 
attorney  in  fact  for  Bhoda  A.  Taylor  made  soldiers'  additional  home- 
stead entry  for  the 'S.  i  of  the  SE.  ^  of  said  section. 

On  November  8,  the  attorneys  for  Johnston  filed  in  your  office  a  mo- 
tion for  review  of  the  decision  of  October  13, 1888,  upon  the  grounds 
that  the  facts  in  the  case  were  not  all  before  you  at  the  date  of  that 
decision.  It  was  alleged  that  the  attorney  for  Johnston,  on  May  13^ 
1888,  filed  in  the  local  office  an  appeal  from  the  decision  of  May  4,  re- 
jecting his  application,  and  was  advised  that  such  appeal  would  be 
forwarded  to  your  office  with  the  other  papers  in  the  case,  and  supposed 
this  had  been  done  until  the  rendition  of  the  decision  of  October  13, 
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led  to  the  discovery  that  said  appeal  could  not  be  found  either  in  your 
office  or  the  local  office,  3nd  that  thereupon  they  filed  a  duly  verifleid 
copy  of  such  appeal,  and  it  was  asked  that  you  reconsider  the  case  in 
the  light  of  the  facts  presented  by  said  appeal.  The  attorney  for 
Thayer  moved  to  dismiss  said  motion  for  reconsideration.  The  verified 
copy  of  Johnston's  appeal  was  subsequently  forwarded  by  the  local 
officers. 

Mallet  also  filed  a  motion  for  review  of  your  decision  and  afterwards 
filed  what  is  termed  a  ^^  supplemental  motion  for  review,"  setting  up 
the  fact  of  Thayer's  relinquishment  and  the  cancellation  of  his  entry 
thereon.  Mallet  filed  also  a  motion  to  dismiss  Johnston's  appeal  fi*om 
the  decision  of  the  local  officers  because  not  filed  in  time  and  because 
there  was  no  sufficient  proof  that  any  appeal  had  been  filed  such  as 
would  justify  the  filing  of  a  certified  copy. 

On  March  11, 1889,  with  all  these  facts  presented,  you  decided  that 
while  the  reasons  given  in  the  decision  of  October  13, 1888,  were 
not  all  tenable  there  apx>ear8  to  be  no  good  cause  for  revoking  that 
decision ;  that  the  facts  presented  did  not  sustain  the  allegation  that 
an  appeal  in  behalf  of  Johnston  had  been  filed  in  the  local  office  on 
May  18, 1888,  stating,  however,  that  if  such  an  appeal  had  been  filed, 
the  judgment  of  the  local  officers  would  have  to  be  afiirmed,  and  de- 
clared the  land  involved  vacant  public  land  subject  to  entry  by  the 
first  legal  applicant. 

From  that  decision,  Johnston  and  Mallet  each  took  an  appeal,  to  each 
of  which  the  attorneys  for  Taylor  and  Yates  filed  a  reply. 

From  this  statement  it  is  clear  that  Thayer  is  no  longer  in  the  case, 
and  that  his  claims  need  not  be  considered.  When  he  filed  a  relin- 
quishment  of  his  entry,  he  abandoned  all  claim  to  this  land  and  with- 
drew from  the  case.  The  entries  of  Yates  and  Taylor  were  made  while 
a  case  involving  the  land  was  i>ending  in  your  office  on  appeal,  and 
were  therefore  improperly  allowed.  Whatever  claims  these  parties 
may  have  are  subject  to  those  of  Mallet  and  Johnston,  and  these  latter 
will  be  first  disposed  of. 

Mallet  has  filed  a  motion  to  dismiss  Johnston's  appeal  because  it  was 
taken  from  a  decision  rendered  on  motion  for  review  and  was  not  taken 
within  sixty  days  from  the  original  decision  excluding  the  time  the  mo- 
tion for  review  was  pending.  The  rules  require  appeals  from  the  Com- 
missioner's decision  to  be  filed  within  sixty  days  *<from  the  date  of  the 
service  of  notice  of  such  decision.''  There  is  nothing  to  show  that 
Johnston  was  ever  served  with  notice  of  the  original  decision  of  Octo- 
ber 13, 1888,  and  since  his  claims  were  not  then  considered,  it  is  the 
presumption  that  no  notice  was  given  him.  The  appeal  was  filed  within 
the  time  allowed  after  the  decision  of  March  11,  1889,  wherein  John- 
ston's claims  were  for  the  first  time  considered  and  passed  upon  in  your 
office.    The  motion  to  dismiss  this  appeal  is  overruled. 

MaUet  filed  in  your  office  a  motion  to  dismiss  Johnston's  appeal  from 
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the  decision  of  the  local  officers  rejecting  his  application  to  enter,  for 
the  reason  that  it  was  not  filed  in  time,  and  no  notice  thereof  was 
served  on  Mallet.  If  an  appeal  was  filed  as  claimed  by  Johnston's 
attorney,  it  was  within  time,  but  it  is  insisted  that  the  records  of  the 
local  office  must  be  taken  as  showing  the  facts,  and  mnst  control.  In 
your  office,  the  appeal  was  dismissed  upon  the  ground  that  the  state- 
ment of  Johnston's  attorney  was  not  sufficient  to  overcome  the  state- 
ment of  the  local  officers  and  the  record  of  their  office.  The  statement 
of  Mr.  Boggs,  Johnston's  attorney,  is  direct  and  positive,  being  as 
follows: 

On  the  18th  of  May,  1888,  this  depouent,  as  the  attorney  for  James  S.  Johnston, 
filed  in  the  U.  S.  Land  Office  at  Dulath,  Minn.,  a  notice  of  appeal  from  said  rejec- 
tion, accompanied  by  specifications  of  error,  statement  of  case  and  argument;  that 
said  notice  of  appeal  and  other  papers  attached  this  deponent,  on  said  18th  day  of 
May,  1888,  filed  with  the  register  of  the  U.  S.  Land  Office  at  Daluth,  Minn,  for 
transmission  to  the  Commissioner  of  the  General  Land  Office. 

The  register  in  his  letter  of  January  10,1889,  transmitting  the  sub- 
stituted papers  says:  "We  have  no  knowledge  nor  do  our  records  dis- 
close the  filing  of  any  appeal  from  the  rejection  prior  to  the  one  now 
transmitted.'^ 

In  his  letter  of  January  14, 1889,  the  register  says  that  Mr.  Boggs 
requested  them  to  forward  the  copy  of  said  appeal  with  a  statement 
confirming  his  affidavit,  and  continues: 

This  did  not  accord  with  onr  recollection  of  the  case  or  the  actual  facts  as  shown 
by  the  retention  in  our  files  of  the  original  application  of  Johnston  with  our  order 
of  rejection  thereon — ^nor  have  we  been  able  since  to  recall  the  fact  as  claimed  by 
Mr.  B.  of  the  filing  of  the  original  appeal. 

This  is  all  I  find  in  the  record  touching  upon  the  filing  of  said  appeal. 
Johnston  is  not  attempting  to  refute  or  contradict  any  express  state- 
ment made  by  the  record,  or  to  deny  any  fact  affirmatively  appearing 
therein,  but  is  attempting  to  have  the  record  completed  by  supplying 
a  paper  once,  as  he  claims,  a  part  of  the  record.  The  showing  made 
by  him  certainly  makes  out  b, prima  faeie  case  in  his  behalf,  but  before 
final  action  shall  be  taken  thereon,  the  other  parties  interested  will  be 
afforded  an  opportunity  to  refute  his  claim. 

There  is  nothing  in  the  record  showing  that  notice  of  Johuston's 
appeal  was  served  upon  any  one.  Rules  43  to  48  inclusive,  relate  to 
appeals  from  final  decisions  of  the  local  officers  to  the  Commissioner, 
and  rule  93  requires  a  copy  of  notice  of  appeal,  arguments,  etc.,  to  be 
served  upon  the  opposite  party.  Rules  66  to  69  inclusive,  relate  to  "  ap- 
peals from  decisions  rejecting  applications  to  enter  public  lands,"  and 
make  no  requirement  as  to  service  of  notice.  Rule  70  as  ameuded 
October  26, 1885  reads  as  follows: 

Rule  70,  Knles  43  and  48  inclusive,  and  Rule  93  are  not  applicable  to  appeals  from 
decisions  rejecting  applications  to  enter  public  lands. 

As  lace  as  March  2, 1889,  this  Department  held  in  the  case  of  Mullen 


662  DECISIONS   RELATING  TO   THE  PUBLIC  LANDS. 

V.  Heirs  of  Aylesworth  (not  reported — 95  L.  &  E.  222)  that  it  was  not 
necessary  under  rule  70  to  serve  a  notice  of  an  api>eal  from  the  rejection 
of  an  application  to  enter  upon  one  who  had  then  an  entry  of  record  for 
the  same  land. 

In  the  case  of  Horace  H»  Barnes  (11  L.  D.,  621)  a  different  role  was 
announced,  it  being  held  without  reference  to  said  rule  70  that  in  sach 
cases  notice  of  the  appeal  must  be  given  claimants  of  record.  In  the 
case  now  under  consideration,  neither  Johnston  nor  Mallet  served  notice 
of  his  appeal  from  the  local  officers  upon  any  one,  and  if  one  should  be 
dismissed,  the  other  ought  to  be  treated  in  the  same  way.  Thayer,  the 
only  person  except  these  two,  who  are  equaUy  delinquent,  who  might 
have  been  heard  to  complain  of  any  &ilure  to  serve  notice,  has  volun- 
tarily withdrawn  from  the  controversy.  In  view  of  this  fact  and  the 
further  fact  that  it  was  apparently  not  the  practice  to  require  that  notice 
should  be  served  in  such  cases,  a  practice  sanctioned  by  this  Depart- 
ment as  late  as  a  year  after  the  transaction  in  question,  and  of  the  ruling 
in  the  case  of  Hiram  Brown  et  aL  (13  L.  D.,  392)  I  am  not  inclined  to 
consider  this  point  as  well  taken,  but  will  consider  the  claims  of  these 
parties  on  the  merits. 

In  your  decision  of  March  11, 1889,  it  is  held  that  there  was  at  the 
time  of  Fagan's  and  Johnston's  respective  applications  no  authority  for 
contesting  swamp  land  selections,  and  that  so  far  as  your  office,  <<inits 
decisions  of  October  19,  and  26, 1886,  attempted  to  award  a  preference 
right  to  Fagan  or  to  recognize  the  right  to  receive  applications  to  enter 
pending  the  State  selection  its  decisions  were  clearly  unsustained  either 
by  the  law  of  or  regulations  in  force  at  that  time,"  and  that  at  the  date 
of  the  cancellation  of  the  State  selection,  March  31, 1888,  <<  this  land  was 
vacant  public  land  subject  to  entry  by  the  first  legal  applicant."  I  can 
not  concur  in  this  holding. 

In  the  case  of  Ringsdorf  v.  State  of  Iowa,  decided  April  22, 1886  (4 
L.  D.,  497)  it  was  said  it  was  not  necessary  to  decide  "  whether  or  not 
it  was  competent  for  Ringsdorf  to  institute  a  contest,"  but  in  view  of 
the  fact  that  he  had  called  the  attention  of  the  government  to  the  char- 
acter of  the  land,  had  paid  the  expenses  of  the  contest,  and  had  an  appli- 
cation on  file,  such  application  was  considered.  Ringsdorf  s  position  in 
that  case  was  very  similar  to  Fagan's  in  this. 

On  August  7, 1886,  before  the  applications  of  Fagan  and  of  Johnson 
were  filed,  the  right  of  settlers  to  contest  a  State's  claim  to  a  tract  of 
land  as  swamp  land  was,  in  the  case  of  State  of  Oregon  (6  L.  D.,  31), 
distinctly  recognized.  In  the  decision  in  that  case,  after  directing  that 
the  investigation  as  to  the  character  of  lands  claimed  under  the  swamp 
land  grant  be  x)roceeded  with  as  rapidly  as  x>ossible  with  a  view  to 
approval  and  certification,  it  was  said: 

Bnt  if  before  snch  approval  aod  certification  any  person  files  a  contest  nnder  ex- 
isting regulations  of  the  Department,  yon  will  order  a  hearing  to  determine  the 
character  of  any  legal  subdivision  upon  which  such  contest  is  filed* 
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Tour  actioa  awarding  Fagan  a  preference  right  of  entry  was,,  under 
the  circumstances,  authorized. 

An  application  to  enter,  made  during  ttie  period  accorded  Fagan  for 
the  exercise  of  his  preference  right  of  entry,  might  have  been  allowed 
subject  to  his  right  if  such  action  would  have  prejudiced  no  other  rights. 
Henry  Ganger  (10  L.  D.,  221). 

Johnston  had  on  file  an  application  to  make  homestead  entry  which 
had,  by  the  express  directions  of  your  office,  been  held  to  a,wait  the 
final  disposition  of  Fagan's  case,  and  he  had  a  right  to  rely  upon  that 
action.  Under  these  circumstances,  his  application  ought  to  have  been 
acted  upon  before  any  other  disposition  was  made  of  the  land  embraced 
therein.  Subsequent  applications,  if  received  at  all,  ought  to  have  been 
held  subject  to  Johnston's  application  as  well  as  to  the  preference  right 
of  Fagan.  Fagan's  case  was  disposed  of  and  a  subsequent  application 
to  enter  was  allowed,  and  Johnston  was  not  given  any  notice  of  the 
action  taken,  but  his  attorney,  on  the  same  day  he  learned  incidentally 
of  the  action  had  therein,  called  up  Johnston's  application  to  enter,  and 
caused  it  to  be  considered.  This  application  of  Johnston  being  on  file 
and  protected  by  the  instructions  of  your  office  at  the  time  Mallet  pre- 
sented his  application,  it  must  be  held  subject  to  such  prior  application, 
provided  the  prior  applicant  promptly  prosecuted  his  claim.  As  here- 
inbefore stated,  Johnston  has  made  out  a  prima  facie  case. 

A  hearing  seems  necessary  in  this  case  to  the  end  that  the  officers  oi 
the  government  may  be  put  in  possession  of  such  fact  as  will  make  it 
X)ossible  to  properly  adjudicate  the  several  claims  of  these  various  par- 
ties, and  you  will  therefore  cause  such  a  hearing  to  be  had,  after  due 
notice  to  all  interested  parties.  At  this  hearing  the  question  as  to 
whether  Johnston  presented  an  appeal,  as  claimed,  will  be  investigated, 
and  testimony  may  be  submitted  for  and  against  each  of  the  claims 
made  to  said  land  or  touching  upon  the  good  or  bad  faith  of  the  respec- 
tive claimants.  This  investigation  will  be  made  as  broad  and  searching 
as  possible,  and  to  the  end  that  the  interests  of  the  government  may  be 
properly  protected,  it  may  be  well  to  direct  one  of  the  special  agents  of 
your  office  to  be  present  and  take  part  therein.  Upon  receipt  of  such 
evidence  as  may  be  presented  under  this  order,  with  the  report  of  the 
local  officers  thereon,  you  will  re-adjudicate  the  case.  The  entries  of 
Yates  and  Taylor  are  hereby  suspended  awaiting  a  final  judgment  in 
the  case. 

The  decisions  of  your  office  are  modified  to  accord  with  the  views 
herein  expressed. 
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RAILROAD  GRANT— ALTSN— SETTLEMENT  CLAIM. 

Hebron  v.  Northern  Paoifio  B.  R  Oo. 

An  alien  can  not  aoqaire  any  right  by  his  settlement  upon  public  lands  prior  to  the 
filing  of  his  declaration  of  intention  to  become  a  citizen,  and  his  sabseqnent 
qualification  will  not  relate  back  so  as  to  defeat  an  intervening  right. 

Secretary  Nohle  to  the  OommisHoner  of  the  General  Land  Office,  June  21, 

1892. 

I  have  considered  the  case  of  Wm.  Herron  v.  Northern  Pacific  Bail- 
road  Company,  involving  the  NW.  J,  Sec.  17,  T.  3  S.,  B.  5  B.,  Bozeman 
land  district,  Montana,  on  appeal  by  Herron  from  yonr  decision  of 
April  28, 1891,  sustaining  the  action  of  the  local  officers  in  rejecting  his 
homestead  application  for  said  tract. 

The  land  involved  is  within  the  primary  limits  of  the  grant  for 
said  company  as  shown  by  the  map  of  definite  location  filed  July  6, 
1882,  and  is  also  within  the  limits  of  the  withdrawal  upon  the  map  of 
general  route  filed  February  21, 1872. 

At  the  last  mentioned  date  this  tract  was  embraced  in  an  unexpired 
pre-emption  filing  by  one  George  H.  Town,  which  served  to  except  the 
land  from  the  withdrawal  on  general  route.  Northern  Pacific  B.  B.  Co. 
V.  Stovenour  (10  L.  D.,  645). 

At  the  date  of  the  definite  location  of  the  road,  July  6, 1882,  this  land 
was  in  the  possession  of  Herron,  the  present  claimant,  who  although 
not  then  residing  upon  the  land,  had  valuable  improvements  thereon. 

It  appears,  however,  that  at  that  date  Herron  was  not  qualified  to 
make  entry  of  lands  under  the  homestead  law,  for  the  reason  that  he 
had  not  declared  his  intention  to  become  a  citizen  of  the  United  States. 

He  alleges  that  he  was  always  under  the  impression  that,  by  the 
naturalization  of  his  father  he  became  a  citizen  of  the  United  States, 
but  at  that  date  he  was  over  the  age  of  twenty-one,  and  learning  that 
he  was  not  benefited  by  his  father's  naturalization  he,  himself,  took  out 
naturalization  papers  January  8, 1891. 

It  is  a  well  settled  principle  that  an  alien  can  not  acquire  any  right 
by  his  settlement  upon  public  lands  prior  to  the  filing  of  his  declaration 
of  intention  to  become  a  citizen,  and  his  subsequent  qualification  will 
not  relate  back  so  as  to  defeat  an  intervening  right.  Titamore  v. 
Southern  Pacific  B.  B.  Co.  (10  L.  D.,  463),  and  cases  therein  cited. 

I  can  therefore  see  no  error  in  your  decision,  holding  that  the  settle- 
ment by  Herron  was  no  bar  to  the  attachment  of  rights  under  the 
grant,  and  the  same  is  accordingly  affirmed. 
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PmVATB  CLAIM-^ECnON  7,  ACT  OF  JULT  98,  1866. 

OABPENTIEB  V.  MAHEW  ET  AL. 

Hie  pnrcliaBer  of  a  priyate  claim  of  quantity  within  larger  oatbonndaries  who  con- 
trols the  sabeeqaent  location  of  the  grant  as  confirmed  is  not  entitled  under  sec- 
tion 7,  act  of  July  2S,  1866,  to  purchase  lands  excluded  from  said  grant  on  final 
surrey. 

Secretary  NohU  to  the  Commissioner  of  the  OenercU  Land  Office,  June  22 j 

1892. 

I  have  examined  the  record  in  the  case  of  H.  W.  Oarpentier  v.  Chris- 
topher Mahew  and  nineteen  others,  which  is  here  on  appeal  of  several 
defendants  from  yonr  decision  of  December  26, 1890,  holding  that  the 
said  Garpentier  has  the  right  to  purchase  lots  8, 10,  and  11,  and  parts 
of  lots  6,  7,  and  9,  and  part  of  the  E.  ^  SE.  i  Sec.  4,  and  lots  1,  2,  3, 4, 
and  5,  and  part  of  the  NE.  i  of  the  I^E.  i  Sec.  9,  and  part  of  the  NW. 
^  and  part  of  lots  1  and  2  Sec.  10,  and  part  of  the  NW.  J  Sec.  15,  and 
part  of  lot  1,  and  parts  of  the  E.  J  and  the  SW.  J  NE.  J  Sec.  16— all 
in  T.  1  S.,  E.  2  W,,  M.  D.  M.,  San  Francisco,  California,  under  the  act 
of  July  23, 1866  (14  Stat.,  218),  the  7th  section  of  which  provides: 

That  where  persons  in  good  faith,  and  for  a  valuable  consideration,  have  pur- 
chased lands  of  Mexican  grantees  or  assigns,  which  grants  have  subsequently  been 
rejected,  or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey 
of  any  Mexican  grant,  and  have  used,  improved,  and  continued  in  the  actual  posses- 
sion of  the  same  as  according  to  the  lines  of  their  original  purchase,  and  where  no 
valid  adverse  right  or  title  (except  of  the  United  States)  exists,  such  purchasers  may 
purchase  the  same,  after  having  such  lands  surveyed  under  existing  laws,  at  the 
minimum  price  established  by  law,  upon  first  making  proof  of  the  facts  as  require<| 
in  this  section,  under  regulation  to  be  provided  by  the  Commissioner  of  the  General 
Land  Office. 

Carpentier's  claim  is  based  npon  his  purchase  from  the  heirs  of  Joa- 
quin Moraga  and  Juan  Bernal,  original  grantees  under  the  Mexican 
grant  in  which  the  land  is  described  as  follows: 

The  place  known  by  the  name  of  the  Laguna  de  los  Palos  Colorados,  bounded  at 
the  north  by  the  arroyo  de  San  Pablo,  which  lies  contii^uons  to  the  Corral  Antigno ; 
at  the  south  by  the  establishment  of  Snii  J(38e;  at  the  west  by  the  Sierra  (mountain 
range)  up  to  the  top,  and  at  the  east  by  the  Cuchilla  de  las  Trampas, 

with  the  condition  that — 

the  tract  of  land  of  which  mention  is  made  is  of  three  sitios  de  granada  mayor  (three 
leagues),  a  little  more  or  less,  as  explained  by  the  sketch,  which  runs  with  the  ex- 
pediente.  The  judge  giving  the  possession  shall  cause  it  to  be  measured  according 
to  ordinance,  the  surplus  thereof  to  be  left  to  the  proper  use  of  the  nation. 

This  grant  was  confirmed  by  the  board  of  land  commissioners  for  set- 
tling private  land  claims  in  California,  to  Joaquin  Moraga  and  the 
widow  and  heirs  of  Juan  Bernal,  by  decree  of  January  23, 1855,  which 
was  affirmed  on  appeal  by  the  United  States  district  court  for  the  north- 
em  district  of  Galifomia,  March  24, 1856. 
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The  heirs  and  representatives  of  Moraga  and  Bemal;  deceased,  were 
substituted  by  decree  of  October  20, 1862. 

It  appears  that  juridical  possession  was  not  given  to  the  grantees, 
but,  in  the  confirmation  by  the  board  of  land  commissioners  and  the 
several  decrees  of  the  United  States  courts,  the  exterior  boundaries  of 
the  grant  were  in  all  ca^es  described,  substantially,  as  above  set  forth. 

The  grant  was  one  of  quantity — ^to  wit:  three  square  leagues  (Mexi- 
can) within  the  above  described  exterior  boundaries.  These  boundaries 
were  surveyed  by  U.  S.  Deputy  Surveyor  H.  A.  Higley,  in  1855,  and 
embraced  more  than  20,000  acres,  or  about  four  and  a  half  Mexican 
leagues.  This  survey  has  been  accepted  by  the  (Jnited  States,  as  "  cor- 
rectly representing  the  exterior  boundaries  of  the  rancho  Laguna  de 
los  Palos  Colorados,''  or  Moraga  grant.  (See  Perkins  v.  Central  Pacific 
B.  B.  Co.,  5  L.  D.,  155,  and  cases  there  cited.) 

A  plat  of  this  survey  is  filed  with  the  record,  and  shows  the  eastern, 
exterior  boundary  along  the  disputed  territory  to  be  at  the  top  of  the 
^^Cuchilla  de  las  Trampas,"  the  name  given  to  a  ridge  of  mountains  or 
hiUs. 

By  the  Boardman  survey,  which  was  for  the  segregation  of  the  three 
leagues,  and  which  was  made  in  1875  under  a  decree  of  the  United 
States  district  court  for  the  northern  district  of  California,  the  eastern 
boundary  of  the  said  three  leagues  was  established  at  or  near  the  foot 
of  the  '^CuchiUa  de  Las  Trampas,"  about  a  half  mile  west  from  the 
exterior  boundary  line  as  surveyed  by  Higley. 

The  tract  in  dispute  lies  between  these  two  lines,  and  contains  about 
four  hundred  and  fifty-seven  acres. 

The  Boardman  survey  was  approved  by  Commissioner  Williamson, 
April  17, 1878,  and  on  appeal  his  judgment  was  affirmed  by  Secretary 
Schurz,  August  9, 1878  (see  Land  Office  Beport  for  1879,  pages  189  and 
197). 

This  is  the  only  approved  official  survey  of  the  grant  in  quantity 
shown  by  the  records  of  this  Department,  although,  on  the  18th  day 
of  May,  1858,  the  surveyor-general  of  California,  issued  iustructions  to 
John  La  Croze  for  a  survey  of  the  claim.  It  appears  that  if  this  survey 
was  made,  it  was  never  approved  by  the  surveyor-general,  but,  in  Sep- 
tember 1860  La  Croze  made  a  survey,  which  was  approved  by  the 
surveyor  general,  November  19,  of  the  same  year. 

The  survey  having  been  excepted  to  by  some  of  the  claimants  for  an 
undivided  interest  in  the  grant,  the  plat  of  the  survey  was,  on  Decem- 
ber 3, 1860,  on  petition  of  said  claimants,  ordered  into  the  district  court 
for  the  northern  district  of  California,  for  investigation  and  adjudication. 

The  objections  made  to  the  La  Croze  survey  wore: 

1st.  That  it  does  not  embrace  all  the  land  'within  the  exterior  boundaries  of  the 
grant,  and 

2d.  That  if  this  be  disaUowed,  the  three  leagues  granted  should  be  looat«d  withia 
the  exterior  limits  at  the  election  of  the  grantees,  or  those  entitled  to  represeai 
them. 
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(See  Land  Office  Beport  for  1879,  near  bottom  ef  page  190.) 

In  this  court  proceeding  the  owners  of  the  Sobrante  lands  and  the 
Moraga  claimants  were  represented  by  H.  W.  Garpentier^  applicant 
herein. 

By  decree  of  said  court,  of  date  July  29, 1874,  this  survey  was  dis- 
approved and  rejected,  and  a  new  survey  ordered.  This  decree,  which 
was  affirmed  by  the  United  States  circuit  court,  December  4,  1874, 
directed  the  new  survey  to  be  made  "  in  a  compact  form  and  in  an  entire 
tract,  so  as  to  contain  three  square  leagues  of  land  and  no  more,  the 
location  thereof  to  be  selected  by  the  daimcmts  within  the  following  ex- 
terior boundaries  of  the  grant  heretofore  confirmed  to  the  claimants 
lierein.  Then  follows  a  description  of  the  exterior  boundaries  within 
which  the  three  leagues  were  to  be  selected,  which  are  substantially 
the  same  as  those  established  by  the  Higley  survey,  the  eastern  limit 
being  identical — ^viz:  the  "  GuchQla  de  las  T^ampas." 

It  was  in  pursuance  of  this  decree  that  the  Boardman  survey  was 
made,  which,  after  several  hearings  on  objections  filed  by  the  United 
States,  the  Central  Pacific  Bailroad  Gom])any,  and  several  settlers, 
was  finally  approved  by  this  Department,  August  9, 1878,  as  before 
mentioned. 

Patent  was  issued  August  10, 1878,  and  transmitted  to  E.  B.  Gar- 
pentier,  attorney  for  claimants,  October  6, 1878,  and  recorded  at  the 
request  of  H.  W.  Garpentier,  in  Gontra  Gosta  county,  GaUfomia,  Decem- 
ber 18,  1885. 

On  the  22d  day  of  February,  1884,  Horace  W.  Garpentier  subscribed 
to  an  affidavit,  stating: 

That  William  Gary  Jones,  E.  A.  Lawrence,  and  Charles  B.  Strode,  in  good  faith  and 
for  a  valuable  consideration,  on  the  7th  day  of  March,  1855,  purchased  from  the 
Mexican  grantees  and  confirmees  of  the  Rancho  Lagnna  de  los  Palos  Colorados,  as  a 
part  of  said  rancho,  the  tract  of  land  above  described  (it  being  the  land  in  dispute), 
which  parcel  was  within  the  exterior  limits  of  the  tract  or  rancho  as  granted.  He 
further  avers  that  himself  and  grantors,  from  a  date  long  anterior  to  the  act  of  July 
23,  1866  (U.  S.  Stat.,  Vol.  14,  page  218),  have  continuously  used  and  improved  and 
been  in  the  actual  possession  of  the  aforesaid  tract  of  land,  according  to  the  lines  of 
his  and  their  original  purchase,  and  is  now  in  actual  use  and  possession,  having  the 
same  enclosed  with  a  substantial  fence  and  valuable  and  permanent  improvements 
thereon,  and  the  land  under  cultivation,  and  that  there  was  a  right  to  purchase  ex* 
isting  in  the  assignees  of  the  Mexican  grantors  at  the  date  of  and  pursuant  to  the 
provisions  of  said  act  of  Congress,  and  that  no  valid  adverse  right  or  title  (ex- 
cept in  the  United  States)  existed  to  any  part  thereof,  and  that  said  lands  do  not 
contain  mines  of  gold,  silver,  cinnabar,  or  copper,  which  right  has  by  diverse  meuns 
conveyances  vested  in  applicant ;  and  applicant  further  avers  that  the  portion  of 

said  lands  so  purchased has  been  excluded  from  the  final  survey  of 

said  rancho  and  from  the  patent  thereof. 

This  application  was  filed  in  the  local  office,  San  Francisco,  Califor- 
nia, March  5, 1884.  Notice  was  issued  October  14, 1885,  and  served 
upon  all  the  parties  interested,  summoning  them  to  appear  on  December 
7, 1885y  to  defend  against  said  application.    Numerous  continuances^ 
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motions,  and  stipulations  were  filed,  and  the  hearing  was  finally  closed 
March  16, 1888,  and  on  November  22, 1888,  the  local  officers  denied  the 
application  of  Carpentier^  on  the  ground  that  he  <<  fails  to  show  that  he 
used,  improved,  and  cultivated  (and  was)  in  the  actual  possession  of 
the  land  here  claimed  according  to  the  lines  of  his  purchase  on  the  23d 
day  of  July,  1866,  the  date  of  the  act  quoted.'' 

Upon  appeal  you  reversed  the  action  of  the  local  officers,  and  allowed 
the  application  to  purchase. 

Although  in  his  application  Oarpentier  bases  his  claim  on  his  pur- 
chase from  Strode,  Lawrence,  and  Jones,  yet,  at  the  hearing,  he  intro- 
duced a  voluminous  mass  of  documentary  evidence,  principally  certified 
copies  of  deeds  conveying  to  him  the  interests  of  different  heirs  and  as- 
signs of  the  original  Mexican  grantees.  Among  these  are  a  deed  from 
Juan  Bemal,  of  date  May  14, 1859,  conveying  <<  all  his  right,  titie,  and 
interest"  in  said  grant  (said  to  be  one-sixteenth);  deed  from  Gipriano 
Thum,  grantee  of  Nicholas  Bemal,  of  date  July  8, 1861,  conveying  to 
Oarpentier  a  sixteenth  interest  in  the  same;  also  a  sheriff's  sale,  under 
a  judgment  of  foreclosure,  in  the  case  of  John  B.  Watson  against  Gauda- 
lupe  Bernal  et  aL    This  deed  was  executed  April  16, 1860. 

As  it  was  on  this  proceeding  that  Oarpentier  claims  to  have  suc- 
ceeded to  the  rights  of  Lawrence,  Strode,  and  Jones,  the  proceedings 
will  be  briefly  noted  herein. 

The  suit  is  based  upon  a  promissory  note,  executed  by  Oaudalnpe 
Bernal  to  one  John  Curry  for  $600,  bearing  date  May  7, 1855,  due  sixty 
days  after  date,  with  three  per  cent  per  month  interest  after  maturity. 
This  note  not  having  been  paid  on  May  13, 1856,  Gaudalupe  and  Nicli- 
olas  Bernal  executed  their  joint  and  several  Yiotes  to  Ourry  for  1780. 
Both  these  notes  were  secured  by  mortgage — ^the  first  conveying  "all 
and  singular  the  right,  title,  interest,  and  estate  "of  Gaudalupe  Bernal 
in  said  grant,  and  the  second  (which  was  stipulated  to  be  an  additional 
security  for  the  payment  of  both  notes)  conveying  "  all  and  singular 
whatsoever  right,  title,  interest,  or  estate  said  Gaudalupe  and  the  said 
Nicholas  (Bernal)  had  or  held  in  the  said  grant." 

These  notes  remaining  unpaid  were  on  the  9th  day  of  September, 
1858,  endorsed  and  delivered  to  Horace  W.  Oarpentier,  applicant  herein, 
and  were  afterwards  by  said  Oarpentier  endorsed  and  delivered  to  the 
plaintiff,  John  B.  Watson. 

All  parties  claiming  or  supposed  to  claim  an  interest  through  said 
Bernals  were  impleaded  in  the  case,  and  certain  of  them,  including 
Lawrence,  filed  a  joint  answer  therein,  alleging  conveyances  to  them 
from  Gaudalupe  Bernal  prior  to  the  execution  of  the  said  mortgages  to 
CiuTy,  upon  which  the  suit  was  based.  Horace  W.  Oarpentier  appears 
of  record  as  attorney  for  Watson  in  said  suit. 

In  the  answer  of  Lawrence  et  al.j  it  is  alleged,  inter  alia — 

that  there  ha«  not  as  yefc  been  any  official  survey  of  the  rancho  made  or  approyed  by 
the  United  States  surveyor-general and  that  the  east  and  west  lines  of  said 
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rancho  have  therefore  not  been  located  or  defined,  and  can  not  be  bo  defined  with 
certainty,  and  until  such  official  survey  the  rights  of  said  plaintiff  and  these  defend- 
ants can  not  be  abjudicated  or  determined. 

The  court  found  that  the  deeds  set  forth  in  the  answer  of  Lawrence 
and  others,  and  under  which  they  claimed,  were  subsequent  to  the 
Curry  mortgages,  and  that  none  of  the  defendants  impleaded  with  the 
said  Oaudalupe  Bemal  and  Nicholas  Bemal  had  any  right  or  encum- 
brance upon  the  said  premises,  except  such  as  was  acquired  subse- 
quent to  the  lien  of  the  said  mortgages,  and  decreed  a  sale  of  the  in- 
terest of  said  Oaudalupe  Bemal  to  satisfy  the  debt,  and,  if  that  was 
insufficient,  that  the  interest  of  said  Nicholas  Bernal  be  also  sold. 
Under  this  decree  all  the  right,  title,  and  interest  of  said  Gauda-. 
lupe  Bemal  in  the  said  grant  were  sold  to  one  Herman  Wohler,  the 
highest  and  best  bidder,  on  the  3d  of  September,  1859,  and  a  certificate 
of  sale  was  issued  to  him  by  James  G.  HuDsaker,  sherifif.  The  sheriff's 
deed  was  made  to  Horace  W,  Garpentier,  April  16,  1860,  and  re- 
cited that  Wohler,  the  purchaser  at  the  sale,  had  ^^  sold  and  conveyed, 
all  his  interest  in  said  certificate  of  sale''  to  the  said  Garpentier.  A 
copy  of  the  deed  or  bill  of  sale  of  said  certificate  also  accompanies  the 
record. 

All  the  foregoing  evidences  of  title  were  vested  in  Garpentier  prior 
to  the  act  of  July  23, 1866.  Subsequent  to  that  date,  through  numer- 
ous conveyances  and  sales  in  courts,  he  procured  the  interests  of  other 
heirs,  and  in  1878,  date  of  approval  of  the  Boarman  survey,  he  had 
procured  the  interests  of  all,  or  nearly  all,  the  heirs,  devisees,  and  as- 
signs of  the  original  Mexican  grantees  and  the  United  States  confirm- 
ees. Through  the  title  so  acquired,  and  his  alleged  possession  and 
occupancy  thereunder,  he  claims  the  right  to  purchase  under  the  7th 
section  of  the  act  heretofore  cited. 

The  plat  of  the  township  embracing  the  land  in  controversy  was  first 
filed  in  the  district  land  office,  July  30, 1878.  It  was  withdrawn  the 
following  October,  and  restored  Febmary  24, 1882;  again  withdrawn 
March  9, 1882,  and  finally  restored  April  16, 1883. 

Those  claiming  adversely  to  Garpentier  are  as  follows: 

July  30, 1878,  Ghristopher  Mahew  made  soldier's  additional  home- 
stead entry  for  the  SW.  J  and  a  portion  of  lot  6,  Sec.  4. 

March  8, 1886,  John  Glasson  made  homestead  entry  for  S.  ^  S^  lot  7, 
and  all  of  lot  8,  Sec.  4. 

Febmary  8, 1886,  James  Tippett  made  homestead  entry  for  lots  10 
and  11,  and  the  E.  i  of  SE.  J,  Sec.  4. 

April  17, 1882,  John  Tippett  oflfered  his  declaratory  statement  for 
lots  6  and  7,  Sec.  4,  which  was  referred  to  your  office  April  30, 1882. 

Mar<;h  20, 1889,  John  Brady  applied  to  make  homestead  entry  for 
lots  1,  2,  and  3,  and  the  KB.  J  of  NE.  4,  Sec.  9,  which  was  forwarded  to 
your  office  on  the  same  day. 

Lieu  State  selection  oflfered  for  all  of  Sec.  9,  August  10, 1878.  Gen- 
tral  Pacific  Eailroad  also  claims  said  Sec.  9. 
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Martin  M.  Kelly  made  homestead  entry  June  2/1883,  for  lots  4  and  5, 
Sec.  9. 

Phillip  Falk  offered  to  make  homestead  entry  for  the  NW.  J  of  Sec 
10,  April  26, 1883,  and  his  application  was  referred  to  yonr  office  July 
20,  of  the  same  year. 

E.  6.  Falk  applied  to  make  timber-cultore  entry  for  the  same  tract 
April  16, 1883,  and  his  application  was  referred  to  your  office  July  20, 
1883. 

W.  H.  George  offered  his  declaratory  statement  for  same  tract,  which 
was  forwarded  to  your  office  February  12, 1886. 

H.  0.  Oden  offered  to  make  pre-emption  filing  for  the  same  tract 
April  27, 1883,  which  was  referred  to  your  office  April  30, 1883. 

0.  L.  Perkins  offered  to  make  pre-emption  filing  for  lots  1  and  2,  and 
the  E.  i  of  8W.  i.  Sec,  10,  which  was  referred  to  your  office  May  5, 
1883. 

Garsten  Abrott  filed  his  pre-emption  declaratory  statement  for  the 
NW.  J  of  Sec.  15,  March  7, 1882. 

Joseph  Napthally  and  the  Central  Pacific  Bailroad  Company  each 
severally  claim  all  of  Sec.  15,  the  nature  and  date  of  their  claims  not 
appearing  in  the  record  before  me. 

Edward  S.  Colburn's  application  to  make  homestead  entry  for  frac- 
tional ISE.  J  and  the  FE,  j  of  BE.  J,  Sec.  16,  was  referred  to  your  office 
January  1, 1888. 

Joseph  Johnson  made  homestead  entry  for  the  E.  i  of-'N'E.  ^,  Sec.  16, 
July  3, 1878,  for  which  patent  issued  April  10, 1889. 

John  F.  Eiley  filed  his  declaratory  statement  for  the  NW,  J  of  Sec. 
15  April  7, 1883,  all  in  T.  1  S.,  E.  2  W. 

The  evidence  of  Carpen tier's  use,  improvement,  and  aetual  possession 
of  the  tract  in  dispute  consists  of  the  testimony  of  two  witnesses,  S.  S. 
Kendall  and  Walter  Eenwick,  by  which,  I  think,  it  is  fairly  shown  that 
Carpentier  occupied  the  tract  for  grazing  purposes  prior  to  the  act  of 
1866  y  that  as  early  as  1861  or  ^62,  there  was  an  old  fence  on  the  eastern 
side  of  it,  corresponding  nearly  with  the  line  of  the  Higley  survey, 
which  was  repaired  by  Carpentier  about  1870.  He  never  lived  on  the 
land,  and  this  fence  waa  the  only  improvement. 

From  this  record  it  is  apparent  that  the  grant  was  one  of  quantity 
(namely,  three  leagues),  within  defined  exterior  limits ;  that  by  the  terms 
of  the  grant  this  quantity  was  to  be  measured  by  the  "judge  giving  the 
possession,"  the  "  surplus  thereof  to  be  left  to  the  proper  use  of  the 
nation,'' 

A  Mexican  league  is  equivalent  to  4,438.68  acres,  making  the  number 
of  acres  granted  13,316.014,  "  a  little  more  or  less.'' 

A  certified  copy  of  the  plat  of  the  Higley  survey  is  before  me,  filed 
as  an  exhibit  by  the  applicant,  in  which  the  number  of  acres  embraced 
therein  is  shown  to  be  20,464.91,  or  more  than  one  and  a  half  times  the 
amount  conveyed  by  the  grant.  This  survey  was  made  in  April,  1855, 
long  prior  to  the  purchase  of  any  interests  by  Carpentier, 
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Wliet&er  the  Higley  soryey  was  designed  to  segregate  the  three 
leagues  granted,  or  to  establish  the  exterior  boundaries  within  which 
they  were  to  be  located,  is  in  my  jndgment  immaterial  to  the  issue  in 
this  case.  The  plat  showed  upon  its  face  that  the  surrey  so  made  em- 
braced more  than  seven  thousand  acres  in  excess  of  the  quantity 
granted,  and  so  must  be  considered  as  imparting  notice  to  all  pur- 
chasers, either  of  the  entire  grant,  or  undivided  interests  therein,  that 
the  limits  so  established  did  not  correctly  describe  the  quantity  granted 
(three  leagues).  Nor  can  I  And  from  the  record  that  this  survey  was 
ever  so  considered.  On  the  contrary,  I  find  fh>m  the  report  of  your 
office  for  the  year  1879  page  194,  that : 

sftid  map,  under  stipnlations  entered  into  by  the  United  States  attorney  and  the  re- 
spective interrenors  before  the  oonrt,  was  admitted  and  considered  in  eyidence  in 
the  case  and  as  correctly  representing  the  exterior  houndariee  of  the  Rancho  Laguna 
de  los  Palos  Colorados.  Said  stipulation  was  filed  in  court  October  23,  1862,  and  is 
among  the  papers  constituting  the  record  in  the  case  before  this  office. 

The  ^'  case  before  this  office  ^  was  the  case  involving  the  approval  of 
the  Boardman  survey,  and  the  case  in  which  this  stipulation  was  origi- 
nally filed  was  the  investigation  of  the  La  Oroze  survey  in  the  IT.  S. 
district  court  for  the  northern  district  of  California,  in  which  H.  W. 
Garpentier,  the  applicant  herein,  represented  his  own  interest  and  those 
of  other  claimants,  and  was  necessarily  a  party  to  the  stipulation.  The 
La  Oroze  survey  is  not  before  me,  nor  was  it  ever  approved  by  this  De- 
partment. The  court,  after  an  investigation  lasting  many  years,  rejected 
it,  and  decreed,  in  pursuance  of  the  petition  of  the  claimants  under  the 
original  grant,  that  a  new  survey  be  made  of  three  leagues  of  land, 
witMn  the  exterior  boundaries  as  defined  by  the  Higley  survey,  any- 
where the  claimants  might  select. 

.  There  is  no  complaint  here  that  the  land  in  controversy  was  ever 
included  in  the  La  Oroze  survey,  but  it  is  insisted  that,  because  it  was 
included  within  the  Higley  survey,  and  excluded  by  the  Boardman  sur- 
vey, a  right  to  purchase  accrued  to  Oarpentier  by  reason  of  his  occu- 
pancy and  improvement  of  the  land. 

The  Boardman  survey  embraces  13,316.25  acres,  a  fraction  of  an  acre 
more  than  three  leagues  the  amount  called  for  by  the  grant.  By  this 
survey  he  has  received  the  full  quantity  granted  by  the  Mexican  gov- 
ernment and  confirmed  by  the  United  States.  It  is  located  within  the 
exterior  boundaries  of  said  grant,  the  lines  being  run  according  to  his 
selection  and  direction. 

By  this  selection  and  location  many  settlers  and  claimants  under  the 
United  States  have  been  compelled  to  yield  to  his  superior  right.  These 
settlers  appealed  from  the  judgment  of  your  office  approving  the  Board- 
man  survey,  but  Secretary  Schurz  affirmed  the  decision  of  your  office. 
See  Beport,  supra^  last  part  of  page  199. 

After  a  selection  so  made  of  the  quantity  named  in  the  grant,  he  now 
asks  that  he  be  allowed  to  purchase  four  hundred  and  fifty-seven  acres, 
which  he  had  fenced  and  used  for  grazing,  thus  enlarging  the  grant  to 
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tiiat  amount.  When  the  survey  was  made  he  could  have  included  thl8| 
if  he  had  so  desired^  and  such  choice  on  his  part  would  have  left  settleis 
to  that  extent  undisturbed  in  their  possession. 

To  allow  this  application  would  be  to  say  to  a  purchaser  of  a  Mexi- 
can grant  of  quantity  within  larger  exterior  limits: 

Yon  may  take  posession  of  the  qaantity  granted  anywhere  within  the  bonndarieB 
named,  by  fencing  it  in  and  turning  your  stock  upon  it,  and  when  the  survey  is 
made  you  may  locate  the  boundaries  of  the  quantity  outside  of  your  enclosure,  and 
then  purchase  at  the  minimum  price  aU  you  have  enclosed. 

In  this  way  the  purchaser  would  be  enabled  to  appropriate  double 
the  quantity  granted,  if  so  much  was  included  within  the  exterior  bound- 
aries,  the  only  condition  being  tha  the  should  pay  one  dollar  and  twenty- 
five  cents  for  the  excess. 

But,  aside  from  these  considerations,  it  appears  from  the  record  that 
prior  to  the  date  of  the  purchase  of  any  interest  in  this  grant,  Carpen- 
tier  had  actual  notice  that  the  boundaries  of  this  grant  (the  three 
leagues)  were  unsettled.  His  first  purchase,  as  shown  by  the  record, 
was  the  interest  of  Nicholas  Bemal,  which  he  received  from  Bemal's 
grantee,  Cipriano  Thum,  February  22, 1860,  Prior  to  that  time,  to  wit, 
November  1, 1858,  he,  as  attorney  ifor  John  B.  Watson,  had  brought  suit 
against  Gaudalupe  Bemal  and  others  on  a  promissory  note,  secured  by 
mortgage  on  the  interest  in  said  grant,  of  said  Gaudalupe  and  Nicholas 
Bemal. 

Certain  of  the  defendants  filed  an  answer  therein,  in  which  they  dis- 
tinctly and  specifically  allege  <^  that  there  has  not  as  yet  been  any  official 
survey  of  the  said  rancho  made  or  approved  by  the  United  States  sur- 
veyor-general     and  that  the  east  and  west  lines  of  said 

rancho  have  not  been  located  or  defined." 

It  is  true  the  Higley  survey  had  been  made  prior  thereto,  but,  as 
before  shown,  it  purported  on  its  face  to,  and  did  actually,  embrace 
more  than  seven  thousand  acres  in  excess  of  the  grant,  and  was  w^U 
understood  and  afterwards  stipulated  by  parties  to  proceedings  in  the 
United  States  district  court,  relating  to  the  survey  of  this  land,  of 
whom  Oarpentier  was  one,  that  this  survey  correctly  described,  not  the 
grant,  but  the  exterior  boundaries  within  which  it  was  to  be  located, 
according  to  the  selection  of  Garpentier  himself,  in  conjunction  with 
others  claiming  the  grant. 

Further  than  this,  it  is  shown  by  the  evidence  of  Walter  Renwick 
(one  of  the  two  witnesses  introduced  by  Garpentier  to  show  his  occu- 
pancy of  the  land)  that  as  early  as  18G1  or  '62  Car[>entier  had  actaai 
knowledge  of  the  unsettled  condition  of  the  boundaries  proper  of  this 
grant.  He  says,  on  page  32  of  the  oral  testimony,  that  he  bought  an 
interest  equivalent  to  a  one-fortieth  interest  of  what  he  (Garpentier) 
claimed  at  that  time  (1861  or  '62).  On  page  34,  on  cross-examination, 
the  following  occurs: 

Q.  When  you  bought  from  Mr.  Garpentier  at  that  time,  did  you  buy  an  undivided 
interest,  or  did  you  offer  to  buy  any  particular  tract  f 
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A.  Wen,  no,  I  didn't  offer  to  bay  any  particnlar  traoi.  I  knew  that  ha  wouldn't 
■en  any  partionlar  piece  of  land. 

Q.  That  Ib  exactly  what  I  want  to  get  at. 

A.  Not  by  metee  and  bonnds. 

Q.  Why  did  he  not  wish  to  seU  any  particnlar  piece  of  land  by  metes  and  bonndsf 

A.  I  donH  know,  I  am  snre. 

Q.  What  did  he  say  to  yoaf 

A.  He  said  the  grant  was  not  finaUy  located,  and  he  did  not  want  to  get  into  any 
trouble  about  the  matter. 

Qnestion  by  oonnsel  for  Oarpentier: 

Did  he  give  you  possession  of  any  iK>rtion  of  the  land  In  question  f 
A.  No,  sir,  none  at  aU;  I  didn't  claim  any  of  it,  and  didn't  have  any  of  it  in  pos- 
session. 

Thus,  it  is  shown  that  prior  to  the  acquirement  of  any  interest  in 
this  land,  Oarpentier  had  both  constmctiye  and  actual  notice  that  the 
grant  proper  had  not  been  segregated — constmctiye  notice,  as  shown 
by  the  Higley  map  of  record,  showing  upon  its  face  that  the  survey 
embraced  one  and  a  half  times  the  amount  conveyed  by  the  grant,  and 
actual  notice  by  the  answer  filed  in  the  case  in  which  he  was  attorney 
of  record. 

It  also  clearly  appears  that  he  has  been  connected  with  all  the  litiga- 
tion and  proceedings  in  court  in  regard  to  the  survey  of  the  land,  and 
that  the  final  survey  was  made  upon  the  petition  of  the  claimants  under 
the  grantees  and  in  accordance  with  their  said  petition;  that  in  such 
survey  the  land  was  segregated  in  conformity  with  the  selection  of  the 
claimants,  and  that  at  the  time  of  such  selection  Oarpentier  was  the 
principal  owner  of  the  grant,  and  represented  his  own  interests  and 
those  of  other  claimants  in  all  or  nearly  all  the  proceedings  in  court. 
To  allow  his  application  to  purchase  under  the  statute  invoked  would 
be,  in  my  judgment,  a  violation  of  the  spirit,  if  not  the  letter,  of  the 
law,  and  make  this  act  of  Oongress,  designed  to  protect  innocent  pur- 
chasers, subservient  to  speculation,  by  making  it  possible  for  unscru- 
pulous land  speculators  to  appropriate  large  bodies  of  the  public  domain 
to  the  exclusion  of  honest  settlers. 

The  record  in  this  case  shows  that  many  settlers  since  the  Boardman 
survey  have  claimed  this  land,  some  of  whom,  notably  Tippett  and 
Brady,  had  expended  a  good  deal  of  money  and  made  many  improve- 
ments thereon  prior  to  Oarpentier's  application,  and  are  still  living  on 
the  land. 

Oounsel  for  applicant  cite  the  case  of  Taylor  v.  Yates  10  L.  D.,  242, 
as  authority  for  this  purchase. 

The  cases  are  by  no  means  parallel.  That  case  merely  holds  that  the 
purchaser  of  an  undivided  interest  in  a  grant,  who  by  tacit  consent  of 
his  co-tenants  "  enters  into  possession  of  a  tract  marked  by  specific 
boundaries,"  may  upon  a  proper  showing  avail  himself  of  the  benefits 
of  this  statute.  Taylor  was  claiming  under  the  Sobrante  grant,  which 
was  not  a  grant  of  quantity  within  larger  boundaries,  but,  as  its  name 
14561— VOL  14 43 
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implies^  was  a  grant  of  the  surplus  <<  lands  lying  between  the  tracts 
known  as  ranchos  San  Antonio,  San  Pablo^  Pinole,  Moraga^  and  Ysklen- 
cia,"  whichy  subsequent  to  the  purchase  of  Taylor,  was  determined  by 
a  survey  defining  the  proper  limits  of  the  grants  aforesaid.  The  appli- 
cant had  no  power  or  authority  to  direct  the  location  of  the  grant  under 
which  she  claimed. 

When  a  grant  is  for  quantity  within  larger  boundaries,  with  no  decree 
or  provision  to  the  contrary,  the  government  has  the  right  to  survey 
and  fix  the  limits  of  the  quantity  granted.  Yan  Seynegan  v.  Bolton, 
95  U.  S.,  33;  Frasher  v.  O'Connor,  115  U.  S.,  bottom  of  page  107; 
United  States  v.  McLaughlin,  127  TJ.  S.,  428;  Ohilds  v.  Southern  Pacific 
E.  E.  Co.,  9  L.  D.,  471;  Eancho  El  Sobrante,  1  L.  D.,  top  of  page  201. 

I  can  see  no  reason  why  a  purchaser  of  an  undivided  interest  in  a 
grant  of  this  nature,  who  had  in  good  faith  taken  possession  of  a  part 
of  the  grant  by  consent  of  his  co-owners,  might  not  avail  himself  of 
this  statute,  when  the  government  had  by  its  final  survey  excluded  a 
part  of  his  possessions  from  the  grant. 

This  is  all  that  is  decided  in  the  Taylor- Yates  case  that  is  so  largely 
quoted  in  the  argument  of  counsel  for  Oarpentier.  In  that  case,  Tay- 
lor was  not  allowed  to  locate  the  grant  '<  anywhere  within  the  exterior 
boundaries,"  etc.  Had  she  been  so  authorized  by  the  decree  of  the 
court  ordering  the  survey,  and  chose  to  leave  out  her  improvements 
and  take  in  those  of  settlers,  she  would  then  have  stood  in  the  attitude 
of  the  applicant  herein,  and  I  have  no  hesitancy  in  saying  her  apphca- 
tion  would  have  been  denied. 

The  decision  of  your  offLoe  is  reversed^  and  the  application  of  Garpen- 
tier  is  denied. 


SWAMP  GBANT-PBIVATE  CIjAIM. 

State  of  Florida. 

The  location  of  a  private  claim  does  not  effect  a  disposition  of  the  land,  and  so  defeat 
the  operation  of  the  swamp  grant,  if  snoh  location  is  not  fixed  and  definite  in 
character. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  22, 

1892. 

I  have  considered  the  question  raised  in  your  letter  of  November  13, 
1891,  as  to  whether  a  certain  list  Ko.  16  of  selections  within  the  State 
of  Florida,  made  under  the  swamp  land  grant  and  certified  by  the  snr- 
veyor-general,  January  22, 1855,  and  subsequently  included  in  listl^o.  2 
(Newiianville  series),  which  list  was  approved  by  the  then  Secretary  of 
the  Interior,  July  16, 1855,  should  be  patented,  or  submitted  to  this 
Department  for  the  revocation  of  the  approval  previously  made,  as  be- 
fore stated. 
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The  objection  raised  to  the  list  is,  that  the  greater  portiou  of  the  lands 
covered  thereby  are  within  the  reservation  made  on  account  of  what  is 
known  as  the  20,000  acre  Arredondo  grant,  ^^  the  supposed  Uxma  of  which 
Is  in  T.  3  and  4  8.  of  E.  16  and  17  B.» 

The  following  history  of  this  grant  is  taken  from  a  report  made  by 
your  office  upon  Senate  Bill  I^o.  1914,  under  date  of  April  9, 1884: 

Prior  to  the  oeesion  of  Florida  to  the  United  States  the  Spanish  ^ovbraor  of  that 
province  on  the  20th  day  of  March,  1817,  granted  to  Don  Jose  de  la  Maza  Arredondo, 
with  promise  of  a  title  in  absolute  property,  twenty  thousand  aores  of  land  at  a 
place  known  as  ''Big  Hammock  about  twen^  miles  from  the  river  Snwanee,  about 
eighty  miles  westward  ftom  St.  Johns." 

It  also  appears  that  the  land  granted  was  duly  surveyed  by  Andres  Bnrgevin,  a 
Spanish  surveyor,  and  that  hiB  plat  and  certificate  of  survey  were  signed  by  Bnrge- 
vin, September  14/ 1819. 

Under  the  provisions  of  the  6th  section  of  the  act  of  May  23, 1828,  the  superior 
court  for  the  eastern  district  of  Florida  on  the  24th  day  of  November,  1834,  rendered 
a  decree  recognizing  the  validity  of  the  claim  according  to  said  survey,  and  con- 
firmed the  same  to  Benjamin  Chaires,  Peter  Miranda,  and  Gad  Humphreys,  and  on 
appeal  the  supreme  court  of  the  United  States  at  its  January  term,  1836,  affirmed 
the  decree  of  the  court  below,  10  Peters,  308. 

Repeated  efforts  were  made  by  the  government  to  effect  a  proper  survey  of  said 
grant,  but  a  survey  was  not  executed,  owing  to  forcible  resistance  offered  by  parties 
who  were  occupying  lands  within  the  alleged  limits  of  the  claim  under  some  suj)- 
posed  color  of  title  derived  from  the  United  States. 

A  diagram,  however,  showing  the  approximate  location  of  the  claim  in  townships 
3  and  4  south  of  ranges  16  and  17  east,  was  compiled  in  the  office  of  the  surveyor- 
general  of  Florida  and  approved  by  him  February  10,  1848,  since  which  time  said 
tract  was  held  to  satisfy  the  grant. 

Proceeding  by  petition  in  the  U.  S.  district  court,  northern  district  of  Florida, 
the  claimants  obtained  a  supplemental  decree  on  the  10th  day  of  April,  1882,  award- 
ing scrip,  amounting  to  20,000  aores,  in  lieu  of  the  land  in  place,  and  this  judgment 
was  made  final  by  said  court,  September  11,  1883.  The  scrip  was  issued  November 
20, 1883,  at  which  time  reservation  was  released. 

Your  report  states  that  the  land  ^'  was  held  to  satisfy  the  granf 

As  to  whether  any  formal  reservation  was  ever  made  does  not  appear, 
bat,  as  I  learn  that  for  years  the  lands  were  disposed  of  without  regard 
to  the  grant,  I  am  led  to  beUeve  that  the  lands  were  never  formally 
withdrawn. 

The  claimants  under  the  grant  objected  to  the  location  as  made  by 
the  surveyor-general,  and,  after  an  unsuccessful  effort  to  have  the  de- 
cree of  the  court  reformed,  they  petitioned  Congress  for  a  change  of 
location  without  avail. 

The  question  arises  as  to  the  effect  of  the  approximate  location  made 
by  the  surveyor-general  upon  the  claim  of  the  State,  under  the  swamp 
land  grant,  to  any  lands  included  therein — i.  e.,  did  it  amount  to  a  dis- 
position of  the  lands  embraced  in  such  location,  for,  if  it  did,  the  lands 
were  not  subject  to  the  swamp  land  grant 5  otherwise,  they  parsed  to 
the  State  upon  the  determination  of  their  character. 

The  act  of  September  28, 1850  (9  Stat.,  519),  granted  to  the  State  of 
Arkansas  and  other  States  within  their  respective  boundaries  ^^  the 
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whole  of  those  swamp  and  overflowed  lands  made  unfit  thereby  for 
cultivation,  which  shall  remain  unsold  at  the  passage  of  the  act/' 

In  the  case  of  the  swamp  grant  in  the  State  of  Michigan  for  land 
under  reservation  as  a  part  of  old  Fort  Mackinaw  wood  reservation  in 
Bois  Blanc  Island  (8  h.  D.y  310),  it  was  held: 

Congress  may  grant  any  and  all  lands  the  fee  to  which  is  in  the  United  StateSyUnleas 
such  lands  have  been  sold  or  in  such  manner  disposed  of^  that  another  disposition 
of  those  lands  would  be  incompatible  with  the  obligation  of  the  goyemxnent  to 
others.  The  grant  in  this  case  was  ''  a  present  grant  vesting  in  the  State  proprio 
vigore  from  the  day  of  its  date,  title  to  all  the  land  of  the  particular  description 
therein  designated,  wanting  nothing  but  the  definition  of  the  boundaries  to  make  it 
perfect,"  Wright  ».  Roseberry  (121  U.  8.,  488),  and  authorities  therein  cited. 

Although  tlie  lauds  may  at  the  date  of  the  grant  be  temporarily  reserved,  or  set 
apart  for  the  use  of  the  government,  or  for  other  temporary  purposes,  not  amounting 
to  a  disposal  of  the  land,  it  will  not  prevent  such  lands  from  being  subject  to  the 
operation  of  the  grant,  and  when  disencumbered  the  right  attaches  as  of  the  date  of 
the  grant.  Therefore  the  sole  question  to  be  determined  is,  was  the  reservation  of 
such  a  character  as  to  amount  to  a  disposal  of  the  land. 

With  reference  to  swamp  lands  temporarily  reserved  for  the  use  6f  the  govern- 
ment, or  other  purposes  at  the  date  of  the  grant  not  amounting  to  a  disposal  of  the 
land,  this  grant  should  receive  the  same  construction  given  to  the  grant  for  school 
purposes. 

The  question  as  to  the  right  of  a  State  to  the  specific  school  section  embraced 
within  a  reservation  at  the  date  of  the  grant,  came  before  the  supreme  court  in  the 
case  of  Ham  v.  the  State  of  Missouri  (18  How.,  126).  In  this  case  the  land  was  re- 
served under  the  act  of  Congress  of  March  3, 1811,  reserving  from  sale  all  lands  em- 
braced within  the  limits  of  a  private  land  claim,  filed  in  time  and  in  accordance  with 
law  until  the  decision  of  Congress  upon  sach  claim. 

An  application  was  presented  to  the  Land  Commissioners  for  confirmation  of  this 
claim  in  due  time  and  in  accordance  with  law,  and  was  rejected  by  the  Coumiission- 
ers  in  their  report  to  Congress. 

The  act  of  March,  1820,  passed  while  this  claim  was  pending  before  Congress— and 
therefore  in  reservation — ^granted  to  the  State  of  Missouri,  the  sixteenth  section  of 
every  township,  and  equivalent  land  where  such  section  had  been  sold  or  otherwise 
disposed  of. 

Subsequently  Congress  by  act  of  May  24, 1828,  confirmed  to  Valle  and  his  associ- 
ates, the  tract  for  which  confirmation  was  prayed — according  to  a  survey  made  in 
1806 — ^providing  that  ^aid  confirmation  thus  granted,  shall  only  extend  to  a  relin- 
quishment of  title  on  the  part  of  the  United  States,  and  shall  not  prejudice  the 
rights  of  third  parties,  nor  any  title  heretofore  derived  from  the  United  States. 

It  was  insisted  upon  by  the  defendant,  that  the  land  in  question  being  within  the 
liuiits  of  the  survey  of  1806,  and  the  confirmation  by  Congress,  was  never  public  land 
subject  to  donation  for  the  use  of  schools;  that  the  reservation  of  section  sixteen  for 
the  use  of  schools,  could  only  refer  to  public  lands  proper,  and  could  not  attach  to 
lauds  embraced  in  private  claims,  which  had  previous  to,  and  at  the  time  of  such 
donation  been  claimed  by  individuals,  and  reserved  by  Congress  to  satisfy  those 
claims.  But  the  court  construed  the  proWso  reserving  such  lands  from  sale  as 
neither  declaring  or  importing  a  final  and  permanent  divestiture  or  any  divestiture 
whatever  of  the  title  of  the  United  States,  but  merely  a  temporary  arrangement  for 
the  purpose  of  investigation,  leaving  the  title  in  the  government. 

Then  speaking  of  the  grant  to  the  State  of  equivalent  lands,  where  section  sixteen 
had  been  sold  or  otherwise  disposed  of,  the  court  say : 

^^Sale,  necessarily  signying  a  legal  sale  by  competent  authority^  is  a  disposition 
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final  and  irre vocable  of  the  land.  Thephraiie  'or  otherwise  disposed  of  mnst  sig- 
nify some  disposition  of  the  property  equally  effioimt,  and  equally  incompatible  with 
any  right  in  the  State  present  or  potential,  as  dedacible  firom  the  act  of  1820,  and 
the  ordinance  of  the  same  year.'' 

The  court  therefore  held  that  the  reserration  from  sale  of  the  lands  within  the 
limits  of  the  private  land  claim,  did  not  prevent  the  title  of  the  State  from  attach- 
ing to  the  sixteenth  section  specifically. 

To  the  same  effect  is  the  roling  in  the  oases  of  Cooper  v.  Roberts  (18  How.,  173) ; 
Beecherv.  Wetherby  (95  U.  8.,  617);  Bntts  v.  Northern  iPacifio  B.  B.  (119  U.  S.,  55). 

The  principle  announced  in  the  oases  cited  as  controlling  the  grant  for  school  pur- 
poses, is  aUke  applicable  to  the  grant  of  September  28,  1850,  granting  to  the  State 
all  of  the  swamp  and  overflowed  land  which  shall  remain  unsold  at  the  date  of  the 
grant,  which  included  aU  land  of  the  character  specified,  owned  by  the  United 
States  at  the  date  of  the  aot^  although  they  may  at  that  time  be  reserved  from  sale, 
or  set  apart  for  some  temporary  use  of  the  government. 

From  your  report  it  is  clear  that,  if  any  rei^ervatioii  was  ever  made 
on  account  of  the  Arredondo  grant,  it  did  not  amount  to  a  disposition 
of  the  lands.  It  was  at  best  an  approximate  location  of  the  claim,  and 
never  acquired  that  fixity  of  character  or  definiteness  of  location  as 
would  amount  to  a  disposition  of  the  land  included  thereby. 

Its  effect  upon  the  swamp  grant  must  have  been  considered  at  the 
time  of  the  approval  of  the  Ust  under  consideration,  and,  after  the 
lapse  of  so  many  years,  I  should  hesitate  to  disturb  the  a^udication 
then  made,  unless  it  was  clearly  shown  that  the  action- then  taken  was 
without  authority  of  law. 

I  have  therefore  to  direct  that  patent  issue  upon  the  approval  here- 
tofore given. 


DESERT  liAND  ACT-BESrDEKT  CITIZBir. 

Instbxjotions. 

Hie  phrase,  ''resident  citisen  of  the  State  or  Territory  in  which  the  land  sought  to 
be  entered  is  located,''  as  used  in  the  desert  land  act,  amended  March  3,  1891, 
should  be  construed  to  embrace  aU  persons  living  in  such  State  or  Territory  and 
entitled  to  protection  in  the  exercise  of  civil  rights,  without  regard  to  their 
political  rights,  and  must  be  read  in  connection  with  the  provisions  of  sections 
one  and  seven  of  said  act. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office,  June  22, 

1892. 

By  letter  of  February  27, 1892,  you  ask  to  be  advised  of  the  views  of 
the  Department  upon  the  provision  of  section  eight  of  the  act  of  March 
3, 1877  (19  Stat,  377)  as  amended  by  section  two  of  the  act  of  March 
3, 1891  (26  Stat.,  1095)  that  "  no  person  shall  be  entitled  to  make  entry 
of  desert  land  except  he  be  a  resident  citizen  of  the  State  or  Territory 
in  which  the  land  sought  to  be  entered  is  located.'^ 

The  amendment  made  by  the  act  of  March  3, 1891,  consisted  of  the 
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addition  of  five  sections  numbered  four  to  eight  inclusive,  and  in  order 
to  arrive  at  a  satisfactory  conclusion  as  to  the  point  referred  to  by  you, 
it  will  be  necessary  to  consider  the  whole  act  as  it  now  stands. 

Section  one  provides  ^Hhat  it  shall  be  lawfiil  for  any  citizen  of  the 
United  States,  or  any  person  of  requisite  age  ^  who  may  be  entitled  to 
become  a  citizen,  and  who  has  filed  his  declaration  to  become  such,'"  to 
file  a  declaration  that  he  intends  to  reclaim  a  tract  of  desert  land,  etc. 
This  is  the  only  provision  or  requirement  as  to  citizenship  found  in  the 
original  act. 

Section  seven  of  the  act  as  it  now  stands  provides  that  at  any  time 
after  filing  the  declaration,  and  within  the  period  of  four  years  there- 
after, upon  the  applicant  making  satisfactory  proof  of  reclamation  and 
cultivation  ^^and  that  he  or  she  is  a  citizen  of  the  United  States,"  and 
upon  payment,  as  required,  a  patent  shall  issue. 

In  section  eight  is  found  the  provision  quoted  in  your  letter  as  fol- 
lows: 

and  no  person  shaU  be  entitled  to  make  entry  of  desert  land  except  he  be  a  resident 
citizen  of  the  State  or  Territory  in  which  the  land  songht  to  be  entered  is  located. 

These  quotations  contain  all  that  is  said  in  this  law,  as  it  now  stands, 
upon  the  subject  of  citizenship.  There  is  at  least  one  proposition  as  to 
which  there  can  be  no  dispute,  that  is,  that  the  applicant  must,  in  his 
final  proof,  show  himself  to  be  a  citizen  of  the  United  States.  I  can 
not,  however,  entirely  agree  with  you  that  it  is  now  required 

that  a  party,  at  the  time  of  making  application  to  enter  desert  land,  most  be  a  citi- 
zen of  the  United  States^  and  have  his  permanent  residence  in  the  State  or  Territory 
where  the  land  songht  to  be  entered  is  located,  withont  regard  to  the  length  of  time 
he  may  have  been  residing  in  the  State. 

This  construction  would,  in  effect,  nullify  that  part  of  section  one 
which  declares  that  one  who  may  be  entitled  to  become  a  citizen  of  the 
United  States  and  who  has  filed  his  declaration  to  become  such  may  file 
an  application  to  make  an  entry  under  said  act,  and  such  a  result  should 
be  avoided  if  possible.  Bflfect  should  be  given  to  every  part  of  this  law 
unless  there  be  provisions  so  contradictory  as  to  render  this  impossible. 
I  do  not  find  in  these  two  provisions  that  degree  of  repugnance  that 
would  require  a  construction  disregarding  either  of  these  provisions. 
The  proper  construction  seems  to  be  that  the  eighth  section  specifies 
another  qualification  or  attribute  that  must  belong  to  one  to  entitle 
him  to  file  his  application  under  this  act.  If  the  provision  found  in 
section  eight  had  been  inserted  in  section  one,  where  it  might  very 
properly  have  been  placed,  it  would  have  had  the  same  effect  on  the 
provisions  of  said  section  as  it  now  properly  has.  That  section  would 
then  have  read  as  follows: 

That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of  requi- 
site age  ''  who  maybe  entitled  to  become  a  citizen,  and  who  has  filed  his  declaration 
to  become  such/'  and  who  shall  be  a  resident  citizen  of  the  State  or  Territory  in  which 
the  land  songht  to  be  entered  is  located,  etc. 
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So  far  as  said  provision  in  section  eight  affects  the  question  as  to  the 
qaalifications  of  those  who  may  file  a  declaration  of  intention  to  reclaim 
a  tract  of  desert  land,  it  should  be  given  the  same  effect  as  if  it  had 
been  found  in  section  one  of  said  act. 

Said  provision  being  placed  where  it  is  in  this  act  must  be  read  also 
in  connection  with  that  part  of  section  seven  reciting  the  facts  required 
to  be  shown  in  final  proof.  The  requirements  as  to  personal  qualifica- 
tion would  then  be  as  follows: 

That  he  or  sho  is  a  citizen  of  the  United  States  and  a  resident  citizen  of  the  State 
or  Territory  in  which  the  land  sought  to  be  entered  is  located. 

It  remains  then  to  be  determined  what  is  meant  by  the  added  require- 
ment that  one  seeking  to  acquire  title  to  a  tract  of  land  under  the  pro- 
visions of  this  act  must  show  both  at  the  date  he  files  his  declaration 
of  intention  to  reclaim  and  at  the  date  he  offers  final  proof  that  he  is 
"a  resident  citizen  of  the  State  or  Territory  in  which  the  land  sought 
to  be  entered  is  located.^  In  determining  this  point  we  may  properly 
take  into  consideration  not  only  all  parts  of  the  act  in  question  and  its 
scope  and  purpose,  but  also  all  other  acts  relating  to  the  same  subject. 
In  this  connection  it  may  be  said  that  statutes  forming  the  general 
system  of  laws  regulating  the  disposal  of  the  public  domain  are  to  be 
considered  in  pari  materia  and  are  to  be  construed  accordingly.  Dan- 
iel G.  TUton  (8  L.  D.,  368). 

Under  those  laws  which  require  a  settlement  on  the  land  the  title  to 
which  is  sought  to  be  acquired,  the  claimant  must  of  necessity  be  a  resi- 
dent of  the  State  or  Territory  in  which  the  land  is  located.  But  a 
claimant  under  one  of  those  laws  is  not  required  to  show  that  he  is  a 
citizen  of  such  State  or  Territory  in  the  sense  that  he  has  a  right  to 
exercise  x>olitical  functions.  No  more  should  be  required  in  this  par- 
ticular of  claimants  under  this  law  now  under  consideration  than  of 
one  under  those  laws  requiring  settlement,  unless  the  language  used 
is  clearly  and  absolutely  indicative  of  an  intention  on  the  part  of  Con- 
gress to  require  something  more.  I  do  not  find  in  this  act  language 
indicating  such  an  intention,  but  it  is,  in  my  opinion,  clear  that  Con- 
gress intended  to  place  claimants  under  this  law  in  exactly  the  same 
position  in  this  particular  as  claimants  under  those  laws  requiring  set- 
tlement. You  say  "it  has  been  suggested  that  a  party  qualified  to  ex- 
ercise the  elective  franchise  in  any  State  or  Territory  might  be  considered 
a  *  resident  citizen'  of  that  State  or  Territory."  I  agree  with  you  that 
such  a  construction  should  not  be  adopted.  It  would  shut  out  from 
the  benefits  of  this  act  women  in  those  States  where  the  right  of  suf- 
frage has  not  been  conferred  upon  them,  and  it  would  also  debar  those 
who  may  be  citizens  of  the  State  in  the  sense  of  being  inhabitants 
thereof  and  entitled  to  participation  in  civil  rights,  but  who  are  not 
electors  or  entitled  to  exercise  political  functions. 

The  fact  that  the  word  citizen  does  not  always  have  the  same  signifi- 
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oance  has  been  frequently  adverted  to  by  the  courts.    Thus  in  The 
Dred  Scott  case  (19  How.,  393-422)  we  And  the  following  language: 

Undoubtedly,  a  person  may  be  a  citizen,  that  is,  a  member  of  the  community  who 
form  the  soyereiguty,  although  he  exercises  no  share  of  the  political  power,  and  is 
incapacitated  from  holding  particular  offices.  Women  and  minors^  who  form  a  part 
of  the  political  family,  cannot  vote;  and  when  a  property  qualification  is  required 
to  vote  or  hold  a  particular  office,  those  who  have  not  the  necessary  qualification 
can  not  vote  or  hold  the  office,  yet  they  are  citizens. 

■ 

In  the  case  of  United  States  v.  Oruikshank  (92  U.  8.,  642-549)  the 
court  defined  citizens  as  foUows: 

Citizens  are  the  members  of  the  political  community  to  which  they  belong.  They 
are  the  people  who  compose  the  community,  and  who,  in  their  associated  capacity 
have  established  or  submitted  themselves  to  the  dominion  of  a  government  for  the 
promotion  of  their  general  welfare  and  the  protection  of  their  individual  as  weU  as 
their  coUective  rights. 

After  quoting  this  definition,  in  the  case  of  Boyd  v.  Thayer  (143  TJ. 
S.,  135-158)  the  court  said : 

There  is  no  attempt  in  this  definition,  which  was  entirely  sufficient  for  the  argu- 
ment, to  exclude  those  members  of  the  State  who  are  citizens  in  the  sense  of  partici- 
pation in  civil  rights,  though  not  in  the  exercise  of  political  fdnotiona. 

In  Baldwin  v.  Pranks  (120  U.  S.,  678-690)  it  was  said: 

In  the  Constitution  and  laws  of  the  United  States,  the  word  '  citizen '  is  generally, 
if  not  always,  used  in  a  political  sense  to  designate  one  who  has  the  rights  of  privi- 
leges of  a  citizen  of  a  State  or  of  the  United  States.  .  '  •  .  But  it  is  idso  sometimes 
used  in  popular  language  to  indicate  the  same  thing  as  resident,  inhabitant,  or 
person. 

It  was  held  that  the  word  was  not  used  in  the  law  then  under  con- 
sideration in  this  latter  sense,  because  all  the  surroundings  indicated 
that  it  was  intended  in  its  political  sense.  None  of  the  surroundings  ot 
the  law  now  under  consideration  indicates  that  the  word  was  used  here 
in  its  political  sense,  but  all  support  the  theory  that  it  was  used  in  its 
wider  and  broader  sense.  To  restrict  it  to  the  narrower  meaning  would 
be  to  render  the  law  unequal  in  its  application  in  the  different  States, 
and  inharmonious  with  the  whole  system  of  land  laws. 

It  may  be  said  that  if  the  construction  indicated  herein  be  given  the 
word  "  citizen,^  the  word  "  resident"  is  superfluous  and  adds  nothing. 
That  objection  would,  however,  be  equally  torcible  if  the  word  "  citizen" 
be  given  the  other  definition. 

After  a  full  and  careful  consideration  of  this  matter,  I  have  concluded 
that  the  phrase  "  resident  citizen  of  the  State  or  Territory  in  which  the 
land  sought  to  be  entered  is  located  "  should  be  construed  to  embrace 
all  persons  living  in  said  State  and  entitled  to  protection  in  the  exer- 
cise of  civil  rights  without  regard  to  their  political  rights,  and  must  be 
read  in  connection  with  the  provisions  of  sections  one  and  seven  of  said 
act,  as  hereinbefore  indicated. 
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SCHOOIi  LA.NI>— MINEBAIi  liAND. 

Wabben  £t  al.  V.  State  of  Colorado. 

The  title  to  school  land  passes  to  the  State  without  patent  or  certifioatOi  at  the  date 
when  the  grant  takes  effect,  and  to  except  lands  therefrom,  on  account  of  coal 
alleged  to  befonnd  therein,  it  is  necessary  to  show  the  existence  of  snch  mineral 
in  sufficient  quantity  to  add  to  the  value  of  said  lands  and  Justify  expenditure 
for  its  extraction,  and  that  such  fiMt  was  known  when  the  grant  took  effect. 

Secretary  IfohU  to  the  Commissioner  of  the  General  Land  Office  Jtme 

22^  1892. 

1  have  considered  the  cases  of  M.  Y .  Warren  and  J.  M.  Burkhart  v. 
The  State  of  Colorado  and  the  Trinidad  Coal  and  Coking  Company, 
intervener,  on  apx)ealby  the  former  from  yonr  office  decision  of  October 
30, 1889,  rejecting  their  applications  to  purchase  the  E.  ^  of  Sec.  36,  T. 
33  S.,  E.  64  W.,  Pueblo,  Colorado,  land  district. 

The  record  shows  that  on  June  8, 1887,  Burkhart  applied  to  the  local 
officers  to  purchase  the  KE.  ^of  said  section,  under  section  2347,  of  the 
Bevised  Statutes,  and  on  July  7, 1887,  Warren  likewise  applied  to  pur- 
chase the  SE.  i  of  said  section. 

The  local  officers  rejected  both  applications  on  the  ground  that  the 
land  described  in  said  applications  was  not  subject  to  sale  by  the  United 
States,  because  it  had  passed  to'the  State  of  Colorado  uuder  the  grant 
for  school  purposes,  made  in  the  act  of  Congress  providing  for  its  ad- 
mission into  the  Union  as  a  State.  Burkhart  and  Warren  appealed, 
and  thereupon  your  office  on  the  2d  day  of  November,  1887,  modified 
the  decision  of  the  local  officers  by  ordering  hearings  to  be  had  to  de- 
termine whether  said  land,  "  was  known  to  be  mineral  prior  to  the 
admission  of  Colorado  into  the  Union,  to  wit:  August  1,  1876,  and 
chiefly  valuable  for  coal." 

A  hearing  was  accordingly  had  at  which  the  parties  appeared;  the 
applicants  in  person  and  by  counsel,  the  State  of  Colorado  by  its 
attorney-general,  and  the  Trinidad  Coal  and  Coking  Company  as  an 
intervener,  claiming  title  to  the  land  in  question  under  a  purchase 
from  the  State  of  Colorado. 

It  was  agreed  by  aU  of  the  parties  in  interest,  that  the  testimony 
taken  should  apply  to  both  cases,  and  that  the  cases  for  the  purposes 
of  the  trial,  should  be  consolidated,  and  tried  as  one  case. 

The  State  claimed. 

That  said  land  was  donated,  granted  and  confirmed  to  the  State  of  Colorado  in  aid 
of  the  support  of  common  schools  of  said  State,  and  for  the  creating  of  a  fund  for 
that  purpose  by  act  of  Congress,  approved  March  3, 1875.  That  Colorado  became  a 
State  August  1, 1876,  and  accepted  said  grant  and  donation  of  said  land  for  such  pur- 
pose, and  made  due  selection  thereof,  at  or  about  said  time,  as  agricultural  land,  and 
had  ever  since  by  her  or  her  grantees,  held  control  and  possession  of  the  sainc^  'I'Lat 
said  land  at  the  time  of  said  grant  as  well  as  at  the  time  of  the  admission  of  Colorado 
into  the  Unioni  was  not  known  to  be  ooaJ  land  nor  chiefly  valuable  as  such,  but  on 
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the  contrary,  said  land  was  at  said  time,  and  as  this  protestant  is  informed  and  b^ 
lieves  is  now  agricultural  land  known  aa  and  chiefly  yaluable  as  snch,  and  that  the 
same  could  not  have  been  then,  and  cannot  be  now  profitably  worked  for  coal  or 
any  other  mineral  whatever. 

The  State  further  protested, 

Against  the  right  or  power  of  any  department  of  the  Government,  save  the  jndi- 
oial  and  the  courts  thereof  of  this  State  and  the  United  States,  to  take  jurisdiction 
over  said  matter  and  to  determine  the  right,  title  and  interest  of  the  State  of  Colo- 
rado or  her  grantees  in  and  to  said  land. 

From  the  evidence  introduced  before  them  the  local  officers  found 
that: 

Nothing  in  our  opinion  should  disturb  this  peace  and  security  of  the  g^nt,  but 
the  most  indubitable  proof  that  the  land  at  date  thereof  was  valuable  coal  land  and 
generally  known  as  such.  We  find  that  the  evidence  fails  to  establish  that  fact  and 
therefore  recommend  that  the  appUoationa  of  the  contestants  to  purchase  said  tracts 
be  not  allowed. 

Burkhart  and  Warren  appealed. 

On  the  30th  day  of  October,  1889,  your  office  affirmed  the  judgment 
of  the  local  officers.  Burkhart  and  Warren  again  appeal.  They  specify 
errors  as  follows: 

First.  In  not  finding  and  holding  that  the  land  involved  is  in  an  economic,  as  well 
as  in  a  geological  sense,  coal  land. 

Second.  In  not  finding  that  the  land  in  question  contains  valuable,  working  de- 
posits of  coal. 

Third.  In  not  finding,  from  the  evidence,  that  the  land  in  question  was  known  to 
contain  valuable,  working  dejiosits  of  coal  at  and  prior  to  the  admission  of  Colorado 
as  a  State  on  August  1,  1876. 

Fourth.  In  finding  that  the  State,  and  intervener,  have  satisfactorily  established 
the  fact  that  there  was  not  on  the  land,  on  the  Ist  of  August,  1876,  a  known  coal 
mine  capable  of  being  profitably  worked  for  its  product,  so  as  to  make  the  land  valu- 
able for  coal  mining. 

Fifth.  In  not  finding  that  the  plaintiffis  have  satisfactorily  established  the  fact  that 
there  was  on  the  land  in  question,  on  the  first  of  August,  (sic)  1886,  a  known  ooal 
deposit  capable  of  being  profitably  worked  for  its  product,  so  as  to  make  the  said 
land  valuable  for  coal  mininit. 

The  fourteenth  section  of  the  act  of  February  28, 1861  (12  Stat,  172), 
providing  a  temporary  government  for  the  Territory  of  Oolorado  pro- 
vides: 

That  when  the  land  in  said  Territory  shall  be  surveyed,  under  the  direction  of 
(the)  government  of  the  United  States,  preparatory  to  bringing  the  same  into  market, 
sections  numbered  sixt-een  and  thirty-six  in  each  township  in  said  Territory  shall  be 
and  the  same  are  hereby  reserved  for  the  purpose  of  being  applied  to  schools  in  the 
States  hereafter  to  be  erected  out  of  the  same. 

This  is  clearly  a  reservation  of  the  specified  sections  taking  effect 
upon  surveyed  land  upon  the  day  of  its  passage.  The  township  in 
which  the  hinds  in  question  are  situated  was  surveyed  on  the  1st  of 
October,  1869,  and  a  plat  thereof  was  approved  by  the  Surveyor-Gen- 
eral of  Colorado  December  1, 1869,  and  received  at  your  office  on  the 
16th  of  that  month. 
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On  the  3rd  day  of  March,  1875,  Congress  passed  the  act  enabling  the 
people  of  Colorado  to  form  a  constitution  and  State  government  and  for 
her  admission  into  the  Union,  (18  Stats.,  474).  The  seventh  section  of 
said  act  provides: 

That  sections  numbered  sixteen  and  thirty-six  in  every  township,  and  where  such 
sections  have  been  sold  or  otherwise  disposed  of  by  any  act  of  Congress,  other  lands 
equivalent  thereto,  in  legal  subdivisions  of  not  more  than  one  quarter  section,  and 
as  contiguous  as  may  be,  are  hereby  granted  to  said  State  for  the  support  of  com- 
mon schools. 

The  fifteenth  section  provides:  "That  all  mineral  lands  shall  be  ex- 
cepted from  the  operation  and  grants  of  this  act.^ 

Colorado  was  admitted  as  a  State  on  the  first  day  of  August,  1876, 
by  proclamation  of  the  President  (19  Stats.,  665),  and  subject  to  the 
exceptions  contained  in  the  seventh  and  fifteenth  sections  aupraj  the 
grant  became  effective  on  that  date  as  to  all  surveyed  lands. 

The  case  has  been  elaborately  argued  here,  both  orally  and  in  print. 
Many  questions  not  properly  embraced  in  the  record  have  been  dis- 
cussed by  counsel,  among  them  it  is  urged  that  the  discovery  of  valu- 
able minerals  at  any  time  subsequent  to  the  State's  admission  wiU 
defeat  her  right  to  the  land  under  said  grant.  If  this  question  ever 
was  in  the  controversy,  it  was  when  the  case  was  appealed  by  Burk- 
hart  and  Warren  to  your  office,  from  the  decision  of  the  local  officers 
rejecting  their  applications;  and  your  office  at  that  time — ^November  2, 
1887 — ^passed  directly  upon  the  point  as  follows: 

The  grant  to  the  State  of  Colorado  took  effect  as  regards  suryeyed  lands  August 
1,  1876,  hy  virtue  of  the  President's  proclamation  and  was  decided  hy  this  office  in 
the  case  of  the  townsite  of  Silver  Cliff  v.  The  State  of  Colorado;  see  Copp'sU.  S. 
Mineral  Lands,  2d  Ed.,  page  261.  Therefore  the  section  in  question  having  heen 
ascertained  hy  survey  long  prior  to  the  admission  of  the  State  into  the  Union,  the 
question  in  this  case  is  whether  the  land  applied  for  hy  Warren  was  known  to  ha 
mineral  in  character  prior  to  the  latter  date. 

There  was  no  appeal  from  this  decision  and  it  became  final  and  bind- 
ing on  all  the  parties.    Eule  of  Practice  112. 

While  it  is  true  that  the  Department  might  by  virtue  of  its  super- 
visory  authority  correct  any  error  apparent  in  the  record,  yet  there  is 
no  such  error  in  your  decision  of  November  2, 1887 ;  see  Davis  v.  Wei- 
bold,  139  U.  8.,  507 ;  Colorado  Coal  Co.  v.  United  States,  123  U.  S., 
307 ;  Abraham  L.  Miner  (9  L.  D.,  408). 

I  content  myself  by  merely  referring  to  this  question  because  it  has 
been  critically  argued  on  both  sides  just  as  if  it  was  actually  involved 
in  the  case.  I  conceive  it  to  be  the  duty  of  the  Department  to  decide 
this  case,  as  all  others  appealed  here,  upon  the  record  as  presented  by 
the  parties.  It  will  be  perceived  that  the  errors  assigned  really  relate 
to  questions  of  fact  and  not  of  law.  The  evidence  is  voluminous  and 
very  conflicting  as  to  whether  the  lands  in  question  were  valuable  coal 
lands,  and  known  to  be  such  prior  to  the  first  day  of  August,  1876; 
the  local  officers  found  &om  the  evidence  introduced  before  them  that 
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they  were  not  such  in  character,  and  dismissed  Burkhart^s  and  War- 
ren's applications  to  purchase  under  the  coal  law.  Your  office  con- 
curred with  the  local  officers;  in  such  cases,  as  to  questions  of  factj 
the  general  rule  is  to  accept  the  decisions  of  your  office  and  the  local 
officers  as  conclusive;  Finan  v.  Palmer  et  al.  (11  L.  D.,  321);  Oleveland 
V.  Korth  (11 L.  D.,  344);  Conly  v.  Price  (9  L.  D.,  490). 

I  discover  no  reason  for  any  departure  from  this  rule  in  the  case  at 
bar.  In  view  of  the  importance  of  the  case,  I  have  carefully  examined 
the  evidence  and  I  And  the  facts  to  be  substantiaJly  as  set  out  in  your 
office  dedsioiL 

The  fEbct  that  this  land  lies  in  what  is  known  as  the  Colorado  coal  fields, 
which  includes  about  two  thousand  five  hundred  square  miles,  in  which 
there  is  probably  not  more  than  one  hundred  square  miles  of  land  val- 
uable for  coal,  and  the  further  fact  that  there  are  valuable  coal  depo{<i- 
its  in  the  vicinity  of  these  lands,  do  not  prove  these  lands  to  be  coal 
lands  within  the  meaning  of  the  law.  In  Commissioners  of  King\s 
County  V.  Alexander  et  al.  (6  L.  D.,  126),  the  rule  was  correctly  stated 
by  Secretary  Lamar  : 

That  the  proof  of  the  mineral  character  of  the  land  must  be  specific  and  baaed 
npon  the  actual  production  of  mineral ;  that  it  is  not  enough  to  show  that  neighbor- 
ing or  adjoining  lands  are  mineral  in  character,  and  that  the  lands  in  controversy 
may  hereafter  develop  minerals  to  such  an  extent  as  to  show  its  mineral  character, 
but  it  must  be  shown  as  a  present  fact  that  the  lands  are  m  ineral,  and  this  must 
appear  from  actual  production  of  mineral  and  not  from  a  theory  that  the  lands  may 
hereafter  produce  it. 

Citing  Dughi'  v.  Harkins  (2  L.  D.,  721)  and  other  authorities.    This 
has  been  followed  since  by  the  Department.    John  Downs  (7  L.  D.,  71). 
In  Deffeback  v,  Hawke  (115  XJ.  S.,  404),  it  is  said: 

We  say  ''land  known  at  the  time  to  be  valuable  for  minerals/'  as  there  are  vast 
tracts  of  public  land  in  which  minerals  of  different  kinds  are  found,  but  not  in  such 
quantity  as  to  Justify  expenditures  in  the  effort  to  extract  them.  It  is  not  to  such 
lands  that  the  term  ''mineral''  in  the  sense  of  the  statutes  is  applicable. 

In  Colorado  Coal  and  Iron  Co.  v.  United  States  (123  U.  S.,  307),  it 
is  said  (page  328), 

It  IS  not  suffloienty  in  onr  opinion  to  constitute  "  known  mines"  of  coal,  within  the 
meaning  of  the  statute,  that  there  should  merely  be  indications  of  coal  beds  or  coal 
fields  of  greater  or  less  extent  and  of  greater  or  less  yalue,  as  shown  by  outcrop- 
pings.  .  .  .  The  question  must  be  determined  according  to  the  facts  in  existence 
at  the  time  of  the  sale.  If  upon  the  premises  at  that  time,  there  were  not  actual 
"  known  mines"  capable  of  being  profitably  worked  for  their  product,  so  as  to  make 
the  land  more  valuable  for  mining  than  for  agriculture,  a  title  to  them,  acquired  un- 
der the  pre-emption  act  can  not  be  successfully  assailed.  See  also  Sullivan  e.  Iron 
Silver  Mining  Co.  143  U.  S.,  431,  and  Iron  Silver  Mining  Co.  c.  Mike  and  Starr  Gold 
and  SUver  Mining  Co.  143  U.  S.,  394. 

The  grant  tQ  Colorado  of  the  sixteenth  and  thirty-sixth  sections  in- 
cludes all  kinds  of  lands  except  mineral  lands  so  that  npon  principle  all 
lands  embraced  in  said  sections  except  mineral  lands  would  pass  to  the 
Btate  by  the  grant^  the  same  as  agricultural  lands  pass  by  sale  under 
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the  pre-emption  law.    "So  patent  or  certilicate  was  necessary  to  pass 
them  to  the  State,  if  they  were  not  mineral  in  character. 
In  Davis  v.  Weibold  (139  TJ.  S.,  607),  it  is  said:  (page  519) 

The  exoeptioDB  of  mineral  lands  from  pre-emption  and  settlement  and  from  grants 
to  States  for  nniyersities  and  schoolsi  for  the  confitmctlon  of  public  bnildingSi  and  in 
aid  of  railroads  and  other  works  of  internal  improvement,  are  not  held  to  exclude  all 
lands  in  which  minerals  may  be  fonnd,  bat  only  those  where  the  mineral  is  in  sufifi- 
cient  quantity  to  add  to  their  richness  and  to  Justify  expenditure  for  its  extraction, 
and  known  to  be  so  at  the  date  of  the  grant. 

Applying  these  principles  to  the  case  at  bar,  it  is  clear  that  the  evi- 
dence fails  to  prove  the  mineral  character  of  the  land  in  question  at  or 
before  the  first  day  of  August,  1876.  It  is  urged  that  to  affirm  your 
office  decision  will  be  tantamount  to  overruling  the  case  of  Central  Pa- 
cific Eailroad  Co.  et  al,  v.  Valentine  (11  L.  D.,  238).  This  contention  is 
not  sound.  The  Valentine  case,  in  so  far  as  it  has  any  application, 
tends  to  support  the  conclusion  reached  in  this  case.  The  judgment 
appealed  from  is  affirmed. 


PliACSB  MIinNG  CliAIM— KNOWN  I<ODS. 

GbOSFIELD  t?.  l^IGGEB  HlLL  CONSOLIDATED  MiNINGh  Co. 

A  placer  entry  made  for  the  purpose  of  securing  title  to  lodes  and  veins  known  to 
exist  in  the  land  so  entered  is  in  violation  of  law  and  must  be  canceled. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  La/nd  Office,  June 

22,  1892. 

On  May  8,  1884,  the  Nigger  Hill  Consolidated  HydrauUc  Mining 
Company,  by  John  Herrman,  its  president,  filed  application  for  patent 
for  its  placer  mining  claim  designated  as  lot  No.  391,  and  situated  in 
Rawling  Mining  district,  Lawrence  County,  South  Dakota,  containing 
seventy-two  acres. 

In  the  application  no  exclusion  was  made  of  any  conflict  with  any 
lode  claim,  and  during  the  period  of  publication  no  adverse  claims  nor 
protests  were  filed;  consequently,  on  July  22, 1884,  said  company  made 
mineral  entry  No.  174  of  said  lot  391. 

On  July  16, 1888,  Edmund  Grosfield  filed  a  protest  against  said  entry 
and  the  issuance  of  a  patent  thereon,  alleging  in  substance  that  he  is 
part  owner  in  the  Gray  Eagle,  Uncle  Sam,  Baltimore,  Yankee,  Brook- 
lyn, Bangor  and  Portland  lode  claims  bearing  tin,  and  that  some  por- 
tion of  each  lies  within  the  boundaries  of  said  placer  claim.  Also,  that 
there  are  a  number  of  other  lode  claims  conflicting  with  said  placer, 
referring  to  the  Washington,  Steptoe,  Rattler,  Cheater,  Foxtail,  Gleave- 
land  and  others;  that  many  of  said  lode  claims  were  located  in  1877  for 
gold,  and  after  tin  was  discovered  in  1883  were  re-located  and  new  dis- 
coveries made. 

Protestant  assigned  as  a  reason  why  no  adverse  claims  had  been  made 
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during  the  period  of  publication;  that  various  officers  of  said  company 
promised  protestant  and  other  lode  owners  that  if  no  adverse  claims 
were  filed,  the  compauy  would  take  patent  with  full  reservations  of  all 
lode  claims. 

A  trial  was  had  on  these  charges,  and  after  considering  the  evidence 
submitted  the  register  and  receiver  held  that  the  Steptoe,  Uncle  Sam, 
Chester,  Baltimore,  Battler,  Giant  Cleavelaud  and  Portland  lode 
claims,  were  in  conflict  with  the  placer  claim,  and  that  they  were  kuowu 
lode  claims  prior  to  the  placer  application.  They  thercl'ore  recommended 
the  cancellation  of  the  placer  entry  to  the  extent  of  the  conflicts  with 
said  lode  claims.  The  mining  compauy  appealed  from  the  finding  of 
the  local  land  officers  to  your  office. 

On  April  26, 1890,  you  considered  the  case  and  held  the  plaeer  entry 
for  canceUation  only  to  the  extent  of  the  conflict  with  the  Yankee  and 
Steptoe  lode  claims. 

An  appeal  has  been  taken  from  your  decision  to  this  Department 

The  maps  on  file  in  this  case  show  that  the  following  named  lode  claims 
are  in  conflict,  in  whole  or  in  part,  with  the  placer  claim  of  the  Nigger 
Hill  Consolidated  Hydraulic  Mining  Company^  the  Oeutennial  or  Ber- 
tha, Uncle  Sam,  Yankee,  Boston  or  Baltimore,  Portland,  Washington, 
Bangor,  Brooklyn,  Fox  Tail,  Modoc  Chief,  Crow  Dog,  Lula,  O'Brien 
Fraction,  Bear  Fraction,  Grey  Eagle,  Dexter,  Bosa,  Steptoe,  Battler, 
Chester,  Peck  Fraction,  Mace,  Eureka,  Mary  Ann  and  Del  Norte. 

The  great  volume  of  evidence  makes  it  inconvenient  to  apply  the  par- 
ticular parts  thereof  applicable  to  particular  lodes  named. 

The  Steptoe  was  located  December  6,  1883;  Baltimore  (Boston)  lo- 
cated July  26,  1883;  Chester  located  June  24,  1882;  Battler  located 
July  26,  1883;  Portland  located  July  3,  1877;  Morning  Star  located 
August  17, 1883,  relocated  as  Cleveland  on  February  2, 1885;  Uncle 
Sam  located  August  1,  1883;  Yankee  located  August  12,  1883.  The 
Modoc  Chief,  Crow  Dog,  and  Lulu  located  prior  to  May  8, 1884,  but 
as  they  are  now  patented  there  is  no  conflict  of  ownership  in  reference 
to  them.  It  may  be  asserted  here  that  the  placer  claimant  in  its  applica- 
tion did  not  mention  their  existence,  nor  that  any  of  the  locations  ex- 
isted. Said  claimant  is  therefore  estopped  from  asserting  any  owner- 
ship thereover  by  means  of  its  entry  and  application.  Its  title  to  the 
last  named  three  lodes  rests  on  the  purchase  thereof  from  the  rights 
owners. 

The  evidence  in  this  case,  taken  as  an  entirety,  shows  that  the  land 
covered  by  the  placer  entry  is  of  but  little  value  for  placer  mining,  and 
that  while  many  lode  locations  have  been  made  on  this  ground  in  the 
past,  it  was  not  until  1883  that  the  lodes  had  any  great  value.  Many 
of  these  old  locations  made  between  1800  and  1880  had  been  practically 
abandoned,  not  because  gold  was  not  found  in  the  fonu  of  quartz  veinB 
and  lodes,  but  because  with  the  facilities  at  hand  they  could  not  be 
made  to  produce  profitably.   The  same  may  be  said  of  placer  mining. 
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Many  of  the  owners  of  plaicer  claims  in  these  gnlches  conid  not 
make  fair  Trage;^  by  placer  mining.  The  mining  properties  situated 
along  these  gulches  and  included  in  this  placer  application,  were  not 
of  much  value,  but  in  1883  tin  was  discovered.  This  gave  to  the  proj)- 
erties  a  prospective  value.  Specimens  have  been  taken  to  Cornwall, 
England,  by  the  present  owner  of  the  placer  entry  and  others,  and  be- 
ing assayed  there  have  been  shown  to  produce  tin  in  quantity  and 
quality  to  compare  favorably  with  the  best  tin  mines  in  the  world.  It 
cannot  be  doubted,  if  the  evidence  in  this  case  be  true,  that  these  tin 
mines  are  capable  of  being  profitably  worked  for  their  product.  Tin 
ore  appears  in  croppings  on  the  surface  of  the  ground,  and  is  also  found 
in  ledges  and  veins  beneath  the  surface  according  to  the  testimony. 

In  view  of  all  the  facts  in  this  case,  it  seems  clear  that  the  placer 
patent  is  sought  for  the  purpose  of  securing  title  to  this  land,  not  for 
placer  mining,  but  for  the  lodes  contained  therein.  iN'othiug  is  clearer 
than  that  the  proprietor  of  the  placer  claim  regards  the  property 
as  valuable  because  of  the  tin  it  contains.  He  knew  of  the  existence 
of  this  tin  ore  before  he  applied  for  the  placer  patent,  but  whether  he 
knew  it  or  not,  it  was  known  in  1883,  and  has  been  known  since.  The 
tin  does  not  appear  in  the  form  of  placer  but  is  found  in  veins  and  lodes. 
The  placer  claimant  is  already  the  owner  of  several  of  these  lode  claims 
procured  through  purchase  and  all,  or  nearly  all,  of  the  assessment 
work  that  has  been  done  on  the  placer  claim  has  been  done  in  the  way 
of  quartz  mining  and  prospecting. 

The  evidence  shows  that  the  following  lode  claims  located  subsequent 
to  the  placer  application,  include  within  their  respective  boundaries 
known  lodes  and  veins  of  tin,  and  that  the  existence  of  such  was  known 
prior  to  and  at  the  date  of  the  application  for  placer  patent,  to  wit: 
O^Brien  Fraction  Peck  Fraction,  Bosa,  Bear,  Fraction,  Grey  Eagle, 
Fox  Tail,  Brooklin,  Bangor,  Washington  and  CentenniaL 

Said  placer  entry  should  be  canceled. 

Tour  judgment  is  accordingly  modified. 


PHE-BMPTIOK  FINAL  PROOF-EQUITABLB  ACTION. 

Nanoy  J.  Obews. 

Pre- emption  final  proof,  mode  up  of  testimony  executed  before  an  officer  not  author- 
ized to  take  the  same  and  supplemental  evidence  taken  outside  of  the  State  in 
which  the  land  is  situated,  may  be  accepted  with  a  view  to  equitable  action 
where  the  physical  condition  of  the  claimant  prevents  the  submission  of  further 
proof  in  regular  form,  and  good  faith  is  apparent. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  June  23^  1892. 

The  land  involved  in  this  appeal  is  the  SW.  \  Sec.  8,  T.  5  8.,  R.  42 
W.,  6th  p.  m.,  Akron,  Colorado,  laud  district. 

The  record  shows  that  Nancy  J.  Crews  filed  pre-emption  declaratory 
statement  on  said  tract  April  1,  1887.    By  your  letter  of  May  12,  1887, 
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the  township  was  suspended  from  disposal  by  reason  of  alleged  inac- 
curacies in  the  survey.  The  claimant,  apparently,  ignorant  of  this 
order,  made  application  to  the  local  officers  then  in  Denver  to  make 
publication  and  offer  final  proof.  The  application  was  granted,  publi- 
cation ordered  and  July  24, 1888,  set  for  taking  said  proof,  b^ore  the 
local  officers  at  Denver.  Pursuant  to  published  notice  the  claimant 
and  her  witnesses  appeared  at  the  local  office  on  said  day  and  olfered 
her  proof,  the  register  and  receiver  declined  to  take  the  same  for  the 
reason  that  the  township  had  been  suspended.  She  then  went  to  a 
notary  public  before  whom  she  andher  witnesses  made  proof  on  the  reg- 
ular blank  provided  for  that  purpose.  The  proof  thus  made  was  then 
tendered  the  local  officers  but  was  refused  for  the  reason  that  <'  said 
tract  of  land  havingbeen  withdrawn  by  the  Department,  this  office  is 
not  allowed  to  accept  any  proof  upon  any  lands  embraced  within  the 
limits,"  etc. 

Claimant  appealed  from  this  decision,  and  you  by  letter  of  October 
26, 1888,  affirmed  said  decision.  She  again  appealed  to  this  Depart- 
ment, where  it  was  decided  on  February  8, 1890,  that  "in  the  present 
condition  of  this  record  I  am  unable  to  determine  whether  claimant  is 
entitled  to  prove  up  on  said  land  "  and  a  report  was  called  for  from  yon, 
showing  the  reasons  for  the  withdrawal,  and  whether  it  was  still  in 
force.  As  a  result  of  this  inquiry,  it  was  ascertained  that  the  land  had 
been  re-instated  by  letter  of  June  20, 1889,  and  by  letter  of  June  17, 

1890,  you  directed  the  local  officers,  as  follows: 

In  view  of  the  aooeptanoe  of  the  new  Burvej  the  case  is  herewith  returned  for 
proper  disposition,  and  in  this  connection  yon  are  directed  to  proceed  with  all  proper 
diBpatch  to  adjust  this  claim,  as  the  claimant  is  suffering  from  error  for  which  she 
was  in  no  way  responsible.  She  wUl  of  course  be  required  to  make  proof  according 
to  the  law  and  regulation. 

It  appears  that  claimant,  through  her  attorney,  then  requested  "in- 
Btructions  as  to  whether  or  not  entry  shall  be  allowed  upon  the  proof 
heretofore  made.^  This  resulted  in  a  decision  (12  L.  D.,  560)  holding 
that  "  Pre-emption  final  proof  can  not  be  accepted  where  the  final  affi- 
davit is  made  before  a  notary  public." 

The  claimant  then  filed  a  petition  in  the  local  office,  dated  July  U, 

1891,  asking  to  be  allowed  to  make  her  final  proof  and  affidavit  before 
the  clerk  of  the  county  court  of  Wayne  county,  Illinois,  and  that  of  her 
witnesses  before  the  local  officers  at  Akron.    In  her  petition  it  is  said : 

And  claimant  woold  farther  represent  that  she  was  in  no  wise  responsible  for  the 
withdrawal  of  said  land  from  entry  or  the  refusal  of  the  register  and  receiver  afore- 
said, to  hear  the  testimony  she  offered  in  said  case. 

And  that  she  has  continued  the  oultiyation  and  improvement  of  said  land  to  the 
present  time. 

Claimant  at  this  time  (July  24,  1888)  was  past  sixty-two  years  of  age,  in  very  poor 
health  and  snhject  to  a  species  of  falling  fit,  and  it  was  deemed  extremely  dangerous 
by  her  physician  and  relatives  for  her  to  remain  alone  upon  said  claim;  and  on  the 
foUowing  AuguBt,  she  was  removed  to  the  residence  of  her  son  L.  £.  Crews  where 
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she  was  stricken  with  paralysis  on  or  about  April  10th,  1889.  Since  that  time  she  has 
been  absolutely  helpless  and  she  is  now  under  the  care  of  her  daughter^  M.  E.  Sharp 
in  Wayne  county,  Illinois,  and  is  totally  unable  to  appear  before  the  register  and 
receiyer  of  the  United  States  Land  Office  at  Akron,  Colorado. 

The  statements  in  regard  to  her  physical  condition  are  corroborated 
by  the  affidavits  of  members  of  her  famfly  and  her  physicians*  The 
local  officers  referred  this  petition  to  you  with  the  request  that  the 
prayer  be  granted.  You  by  letter  of  July  18, 1891,  refused  to  grant  her 
request,  whereupon  she  prosecutes  this  appeal. 

In  the  absence  of  any  adverse  claim  to  this  land  the  only  question 
here  is  simply  one  for  the  action  of  the  Department  to  permit  the  claim- 
ant to  make  her  final  proof  and  entry.  Jhere  is  no  question  as  to  her 
good  &ithor  her  honest  endeavor  to  comply  with  the  law,  and  her  sub- 
sequent misfortunes  should  not,  under  the  circumstances  prevent  her 
from  perfecting  her  entry. 

You  will,  therefore,  instruct  the  local  officers  to  accept  the  final  proof 
of  claimant  and  to  permit  her  to  make  final  entry  and  if  any  further 
affidavits  of  claimant  are  required  for  this  purpose  they  may  be  taken 
before  the  clerk  of  the  county  court  of  Wayne  county,  Illinois,  Eebecca 
0.  Williams  (6L.  D.,  710) ;  William  H.  Bowman  (7  L.  D.,  18).  When  the 
final  entry  shall  have  been  completed  the  local  officers  will  return  all 
the  papers  to  you,  and  you  will  refer  the  same  to  the  board  of  equitable 
adjudication  for  final  disposition. 

Your  decision  is  thus  modified. 


PBACnCB-SBBVICB  OIF  KOTICE-JUKISDIOTIOV. 

Davison  v.  Beattie. 

A  case  sbonld  be  dismissed  where  it  has  once  been  continued  In  order  that  service 

of  notice  may  be  perfected  and  the  contestant  refuses  and  neglects  to  secure 

proper  service. 
A  defendant  who  enters  formal  objection  to  the  Jurisdiction  of  the  local  office  does  not 

waiye  his  right  to  be  heard  thereon  by  subsequently  taking  part  in  the  proceed* 

ings  before  said  office. 

Fint  Aisistant  Seoreta/ry  Oha/ndler  to  the  Commissioner  of  the  Oeneral 

Land  OffieOy  Jv/ne  25^  1892. 

I  have  considered  the  appeal  of  Thomas  Davison  in  case  of  himself 
against  George  D.  Beattie  from  your  decision  of  March  18, 1891,  dis- 
missing  his  contest  against  the  timber  culture  entry  of  Beattie  for  the 
NWi,  Sec.  17,  T.  108  N.,  B.  61  W.,  MitcheU,  South  Dakota,  land  dis- 
trict.    . 

This  entry  was  made  April  25, 1884,  and  on  May  5, 1888,  Davison  at- 
tempted  to  initiate  a  contest  against  it.  He  filed  an  affidavit  of  con- 
test, and  notice  was  issued  thereon  fixing  the  hearing  for  July  15, 1888. 
14561— VOL.  14 44 
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On  May  10, 1888,  Davison  filed  an  affidavit  for  service  by  publication 
in  which  he  set  out  ^^that  he  has  made  due  and  diligent  search  and  in- 
quiry for  the  whereabouts  and  address  of  claimant,"  but  does  not  set 
out  anything  that  he  did,  nor  any  fact  to  show  diligence,  as  required  by 
rule  11. 

On  June  27, 1888,  he  appeared  and  filed  another  affidavit  in  which  he 
fitated  that  he  was  the  contestant  in  the  case, 

that  the  notioe  has  been  posted  on  the  land  and  duly  adyertised,  but  he  this  day 
learns  that  by  an  oveisight  the  register's  notice  has  not  been  sent,  that  he  has  stUl 
been  nnable  to  learn  the  whereabouts  of  said  Beattie  and  can  not  get  personal  aerr- 
ice  since,  and  therefore  asks  that  the  hearing  be  postponed  to  enable  him  to  get 
■ervioe. 

The  affidavit  was  noted  by  the  officers  ^^  Publication  granted  and  case 
continued  to  August  17, 1888,  9  a.  m." 

On  the  27th  of  June,  a  notice  was  published  accordingly,  and  on 
August  17,  the  adjourned  day  for  hearing,  the  attorney  of  Davison 
appeared  and  filed  his  affidavit  stating  that  his  client  and  his  witnesses 
resided  about  forty  miles  from  Mitchell;  that  they  were  busy  harvest- 
ing and  could  not  attend  the  hearing  and  he  a<sked  a  continuance  until 
September  12^  1888,  which  was  granted,  the  claimant  being  in  default. 
On  September  12,  the  contestant  and  his  attorney  appeared  and  an 
attorney  entered  special  appearance  for  Beattie  for  the  purpose  of  mov- 
ing to  dismiss,  which  motion  was  based  upon  the  facts  appearing  on 
the  face  of  the  affidavit  for  service  by  publication  that  it  did  not  state 
any  act  that  constituted  diligent  search  and  inquiry,  etc.,  as  required 
by  rule  11,  Eules  of  Practice  j  (2)  that  a  copy  of  the  notice  was  not 
mailed  by  registered  letter  to  the  last  known  address  of  the  claimant, 
as  required  by  rule  12  (14)  Kules  of  Practice. 

This  is  supported  by  an  affidavit  of  one  Silsby  who,  among  other 
things,  avers  that  Davison  knew  the  address  of  Geo.  D.  Beattie,  and 
further  that  he  knew  that  Edward  W.  Beattie,  brother  of  George,  was 
the  agent  of  George  for  the  care  and  management  of  the  land  in  con- 
troversy, and  that  Davison  knew  his  address. 

This  motion  was  overruled  by  the  local  officers,  and  the  case  was  then 
continued  to  ITovember  7, 1888,  they  say  "  to  allow  the  contestant  an 
opportunity  to  cure  the  defects  in  his  papers  and  perfect  his  service." 
A  notice  of  the  continuance  was  given  by  publication.  Nothing  appears 
to  have  been  done  to  obtain  service.  Ko  new  affidavit  or  publication 
was  made  under  this  ruling  and  order. 

The  contestant,  on  September  14, 1888,  filed  what  he  called  an  "  at- 
taching" contest  affidavit,  and  desired  to  try  the  case  on  his  former 
affidavit,  and  if  he  should  fail,  then  to  try  it  on  this  new  affidavit. 
The  local  officers  held  that  this  was  improper;  that  it  could  not  be  al- 
lowed as  an  "attaching  contest,"  but  that  it  might  be  considered  as  an 
amended  affidavit  or  amendment  to  the  original,  to  which  the  contest- 
ant objected,  and  refused  to  so  hear  the  case. 
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OnlTovember  7, 1888,  the  contestant  appeared  with  his  attorney  and 
witnesses,  bnt  he  haying  made  no  fiirther  effort  to  obtain  service  on 
the  claimant,  the  attorney  of  claimant  appeared  specially  and  renewed 
his  motion  to  dismiss,  and  insists  that  the  contestant  has  not  complied 
with  the  order  or  the  permission  to  cnre  the  defects  in  his  papers  or  to 
obtain  service  of  notice,  and  that  no  service  has  been  made  on  the 
claimant,  and  that  he  is  not  in  court.  This  motion  was  overruled,  and 
after  noting  exceptions  and  ai)pealiDg  therefrom,  the  attorney  of  claim- 
ant proceeded  to  cross-examine  the  witnesses  and  to  try  the  case.  The 
local  ofdcers,  on  the  testimony  furnished,  recommended  the  cancella- 
tion of  the  entry,  from  which,  as  well  as  from  the  rulings  and  orders  of 
the  register  and  receiver  the  claimant  appealed. 

You,  on  March  18, 1891,  held  that  the  affidavit  for  publication  was 
insufficient^  that  the  rules  and  regulations  had  not  been  complied 
with;  that  the  local  officers  had  no  jurisdiction  of  the  person  of  claim- 
ant, and  that  they  erred  in  assuming  jurisdiction.  Tou  reversed  their 
decision  and  dismissed  the  contest,  from  which  the  contestant  appealed. 

Four  assignments  of  error  are  made.  The  third  assignment  virtually 
admits  that  the  local  officers  erred,  but  appellant  says  you  erred  "  in 
holding  that  the  contestant  lost  his  rights  by  the  error  of  the  local 
ofBlce,  even  if  it  be  conceded  that  the  office  did  ferr."  The  assignments 
are  substantially  that  you  erred  in  the  law  of  the  case. 

The  papers  are  all  before  me,  and  the  action  of  the  officers  on  each  is 
endorsed  thereon.  The  error  made  by  the  local  officers  was  not  in  re- 
fusing to  dismiss  the  case  and  in  granting  the  continuance  <^to  allow 
the  contestant  an  opx>ortunity  to  cure  the  defects  in  his  papers  and 
perfect  service,'^  as  stated  by  you.  This  could  not  work  any  injustice 
and  was  not  a  final  order  or  judgment,  btit  they  allowed  a  publication 
on  an  insufficient  affidavit,  and  when  attention  was  called  to  it,  and 
the  continuance  was  granted,  the  contestant  refused  to  make  service 
on  contestee  or  to  do  anything  further  toward  perfecting  service.  Then 
the  local  officers  proceeded  to  a  hearing  when  they  had  no  jurisdiction 
of  the  party  defendant.  They  say  in  their  decision  that  on  August  17, 
1888,  they  called  the  attention  of  the  attorney  for  contestant  to  the  ir- 
regularity in  his  papers,  in  answer  to  which  he  said  "  he  would  take  his 
chances;  that  he  did  not  beUeve  an  appearance  would  be  made  by 
claimant  at  any  rate.''  They  further  state  in  their  decision  that  at  the 
continuance  which  was  made  that  service  might  be  obtained,  "  the  at- 
torney for  contestant  became  very  violent  and  abusive  in  his  language 
toward  the  register,  demanding  that  he  be  allowed  to  put  in  Lis  testi- 
mony at  any  rate."  They  further  state  that  at  the  hearing  they  had 
doubts  about  proceeding,  and  as  to  the  correctness  of  their  ruling,  but 
"The  contestant's  attorney  was  so  positive  as  to  the  complete  and  legal 
character  of  his  service,  and  the  regularity  of  the  pro(;eedings  through- 
out, that  we  concluded  to  permit  him  to  proceed  to  trial." 

It  is  said  in  the  decision  of  the  local  officers  that  ^^  the  case  then  pro- 
ceeded to  trial,  when  the  claimant  put  in  a  general  appearance."    If  a 
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party  objecting  to  the  jurifidiction  waives  that  objection  and  enters 
his  appearance^  he  cannot  afterward,  npon  losing  his  case,  fidl  back 
upon  his  prior  objections,  bat  where  a  party  puts  himself  upon  record 
as  objecting  to  the  jurisdiction,  and  his  objection  is  overruled,  he  does 
not  lose  his  right  by  going  to  trial  It  was  said  in  the  case  of  Water- 
house  (9  L.  D.,  131)  ^^  nor  did  the  subsequent  participation  of  counsel 
in  the  examination  of  witnesses  after  his  motion  to  dismiss  was  over- 
ruled,  in  any  way  affect  the  force  of  his  objection  to  the  iurisdiction,'' 
citing  Harkness  v.  Hyde  (98  IT.  S.,  476). 

The  claimant,  upon  the  overruling  of  his  motion  to  dismiss,  imme- 
diately excepted  and  prepared  his  ^^  bill  of  exceptions''  presented  his 
api>eal  from  the  action  of  the  local  officers.  This  appeal  thus  prepared 
could  not  oust  the  jurisdiction  of  the  local  officers.  The  refusal  to  dis- 
miss was  not  a  iinal  order,  but  the  appeal  amounted  to  a  '^bill  of  excep- 
tions," and  upon  final  judgment  he  appealed  and  assigns  as  error  (1) 
the  overruling  of  the  motion  to  dismiss  filed  September  12, 1888;  (2) 
the  overruling  of  the  motion  to  dismiss  filed  November  7^  1888.  The 
former  ruling,  as  has  been  stated,  and  the  continuance  could  not  be 
said  to  work  injustice,  but  upon  the  neglect  and  refusal  of  the  contest- 
ant to  do  anytiiing  toward  perfecting  service,  the  local  officers  should 
have  sustained  the  motion  to  dismiss.  From  the  statements  of  the 
local  officers  they  proceeded  with  the  hearing  against  their  better  judg- 
ment simply  because  urged  to  do  so  by  counsel  for  contestant,  and  the 
claimant  having  entered  his  objection  of  record  and  insisted  upon  it 
lost  nothing  by  proceeding  to  contest  the  case  on  the  hearing.  In 
Harkness  v.  Hyde  {supra),  the  court  said:  ^^He  is  not  considered  as 
abandoning  his  objection  because  he  does  not  submit  to  further  pro- 
ceedings without  contestation."  ^^It  is  only  where  he  pleads  to  the 
merits  in  the  first  instance,  without  insisting  upon  the  illegality,  that 
the  objection  is  deemed  to  be  waived."  I  am  satisfied  that  the  claim- 
ant did  not  intend  to  waive  and  did  not  waive  his  objection  by  his 
action  subsequent  to  the  overruling  of  his  motion.  In  fact,  it  is  not 
claimed  by  contestant  that  any  appearance  was  entered  or  the  objection 
waived. 

Your  judgment  dismissing  the  contest  is  affirmed. 


BAHiBOAD  GBANT-INDEMNITT— PBE-EMPTION  FELOTa 

KOBTHBBN  PAOIPIO  E.  B.  GO.  V.  BeNTSON. 

No  rights  are  seoxued  under  an  indemnity  selection  of  land  embraced  within  an  un- 
expired pre-emption  filing  of  record. 

Secretary  ITohle  to  the  Oammissioner  of  the  General  Land  Offioey  June 

J27j  1892. 

I  have  considered  the  case  of  the  Northern  Pacific  Bailroad  Ck>mpany 
V.  Brick  Bentson,  involving  the  SW.  J  of  the  SW.  J,  Sec.  17,  and  the 


DECISIONS  EELATING  TO   THE   PUBLIC   LANDS.  693 

XE.  i  of  fhe  SB.  Ij  Sea  19,  T.  64  K,  B.  12  W.,  Dulath  land  district, 
Minnesota^  on  appeal  by  the  company  from  your  decision  of  April  3, 
1891,  sustaining  the  local  officers  in  r^ecting  the  company's  proffered 
selection  of  said  tract. 

This  land  is  within  the  forty  miles,  second  indemnily  belt,  of  the 
grant  for  said  company,  on  account  of  which  a  withdrawal  was  made 
by  letter  of  October  11, 1883,  receiyed  at  the  local  office  October  15, 
1883,  and  on  fToyember  10, 1883,  the  company  applied  to  select  this 
tract,  its  application  being  r^ected  for  confyict  with  the  unexpired  pre- 
emption filing,  Ko.  2660,  by  John  A.  McEenzie,  filed  June  7, 1882,  alleg- 
ing settlement  March  15, 1882,  from  which  action  the  company  appealed. 

On  July  6, 1887,  Erick  Bentson,  the  present  claimant,  filed  declara- 
tory statement  Ko.  4120,  coyering  the  tracts  in  question,  alleging  set- 
tlement June  2Sj  1887,  upon  which  he  made  proof  and  payment,  after 
due  notice  by  publication,  and  cash  certificate  Ko.  10,397  issued  thereon, 
December  3, 1888. 

No  action  appears  to  haye  been  taken  upon  the  company's  appeal 
from  the  rejection  of  its  application  to  select  this  land,  until  considered 
in  your  decision  of  April  3, 1891,  in  connection  with  the  entry  by  Bent- 
son,  when  the  rejection  was  sustained. 

In  its  appeal  to  this  Department,  the  company  urges  that  it  had  a 
right  to  select  this  land  when  its  application  was  presented,  subject  to 
the  rights  of  the  pre-emption  filing  then  of  record,  and  that  its  appeal 
was  a  bar  to  the  filing  and  entry  by  Bentson  subsequently  allowed. 

The  sole  question  for  consideration  is,  as  to  the  rights  gained  by  the 
company,  under  its  selection  presented  for  this  tract  while  embraced  in 
the  unexpired  pre-emption  filing  by  McKenzie,  for,  if  the  company 
gained  no  rights  thereby,  the  land  was  subject  to  the  filing  and  entry 
by  Bentson. 

It  has  been  repeatedly  held  that  the  existence  of  Sb  prima  faeie  yalid 
pre-emption  filing  at  the  date  when  the  right  of  the  road  attaches  ex- 
cepts the  land  coyered  thereby  from  the  operation  of  the  grant.  If  such 
a  fliing  will  defeat  the  attachment  of  rights  under  the  grant,  it  is  also 
a  bar  to  the  selection  of  land  for  indemnity  purposes,  and  the  selection 
in  question  was  properly  r^ected. 

It  is  a  well  established  principle  that  the  right  acquired  by  an  indem- 
nity selection  is  dependent  upon  the  status  of  the  land  at  the  date  of 
selection.    Missouri,  Kansas  and  Texas  B'y  Oo.  v.  Beal,  10  L.  D.,  504; 
Hastings  and  Dakota  B^y  Oo.  v.  St.  Paul,  Minneapolis  and  Manitoba 
E^  Oo.,  13  L.  D.,  636. 

In  the  last  mentioned  case  the  Hastings  and  Dakota  Bailway  Com- 
pany sought  to  select  a  tract  already  embraced  in  a  selection  by  the  St. 
Paul,  Minneapolis  and  Manitoba  Bailway  Oompany,  alleging  inyalidity 
in  the  selection  then  of  record,  and  asked  that  in  the  eyent  that  the 
Manitoba  Oompany  is  found  not  to  be  entitled  to  the  same  that  the 
Hastings  and  Dakota  Bailroad  Oompany  be  then  giyen  the  preference 
under  its  selection. 
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It  was  there  held  that  <^  this  would  be  oontrary  to  all  practice,  and 
could  only  be  granted  upon  the  supposition  that  a  selection  is  a  con- 
tinuing right,  and  wiU  attach  at  any  time  whenever  the  land  may  be- 
come subject  thereto,  without  regard  to  its  condition  at  the  date  of  its 
presentation.'' 

In  the  case  of  the  Missouri,  Kansas  and  Texas  Eailyray  Company  «. 
Trammel  (14  L.  D.,  605),  it  was  held  that  the  continued  settlement  by 
one  Ard,  under  a  filing  which  had  expired  long  prior  to  selection,  was 
a  bar  to  the  selection  of  the  tract  so  settled  upon,  and  that  a  selection 
made  at  that  time  did  not  hold  the  land  as  against  Trammel,  who  subse- 
quently applied  to  enter  the  same. 

Under  these  decisions  it  is  plain  that  no  rights  were  acquired  by  the 
company  under  the  selection  made  at  a  time  when  the  land  was  claimed 
under  the  pre-emption  filing  of  McKenzie,  uncanceled  ux)ou  the  records 
and  unexpired,  and  as  no  farther  selection  was  made  after  the  expira- 
tion of  the  time  within  which  proof  should  have  been  made  under  the 
filing,  and  before  the  settlement  and  filing  by  Beutson,  the  land  in  ques- 
tion was  properly  subject  to  his  settlement  and  filing,  and  your  decision 
is  accordingly  affirmed. 


BAILBOAD  GRANT— WITHDBAWAL-A^rENDED   MAP— ESTOPPBL. 

KOBTHEBN  PAOIPIC  fi.  E.  OO.  V.  FUNK. 

The  relinqniahment  by  the  company  of  lands  not  included  within  a  withdrawal  on 
a  map  of  amended  general  route,  estops  it  from  asserting  any  claim  thereto  under 
the  first  withdrawal  as  against  one  who,  relying  upon  such  relinquishment,  set- 
tles upon  said  land,  although  the  action  of  the  Department  in  aooepting  said  map 
may  b«  subsequently  held  ezioneous. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office^  June  27^ 

1892. 

I  have  considered  the  appeal  of  the  Northern  Pacific  Bailroad  Com- 
pany from  your  decision  of  May  7, 1891,  rejecting  its  claim  to  tlie  S.  ^ 
of  WN.  i  and  N.  i  of  8W.  J,  Sec.  27,  T.  27  N.,  B.  6  E.,  Seattle,  Wash- 
ington, and  holding  that  said  tract  was  subject  to  the  homestead  entry 
of  Virginlus  W.  Funk,  made  July  1, 1884. 

The  tract  in  controversy  is  within  the  primary  limits  of  the  grant  to 
said  company  upon  its  branch  line  as  definitely  located,  September  3, 
1884. 

Prior  thereto — ^to  wit,  on  July  1,  1884, — ^Virginius  W.  Punk  made 
homestead  entry  of  the  tract,  and,  on  December  5, 1890,  he  made  final 
proof,  against  which  the  company  protested,  contending  that  said  tract 
was  not  open  to  settlement  and  entry  on  Jidy  1,  1884,  having  been 
withdrawn  for  the  benefit  of  said  company. 

You  affirmed  the  decision  of  the  local  officers  rejecting  the  claim  of 
the  company,  fi^om  which  decision  it  appealed,  assigning  several  grounds 
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of  errors,  the  substance  of  which  is  embodied  in  the  third  ground,  as 
follows,  to  wit: 

Error  not  to  haye  mled  that  as  the  Department  had  decided  that  there  was  no  an- 
thority  for  acceptance  of  an  amended  general  rente  or  withdrawal  thereon,  that  the 
withdrawal  of  1879  was  void  and  that  the  statutory  withdrawal  of  1873  was  and 
always  had  been  in  full  force  and  effect. 

This  tract  was  included  in  the  withdrawal  of  lands  made  for  the  benefit 
of  this  grant  upon  filing  of  map  of  general  route,  August  15, 1873 ;  but, 
subsequently,  the  company  presented  an  amended  map  of  general  route, 
which  excluded  this  tract,  and  asked  that  such  amended  map  be  re- 
ceived in  lieu  of  the  map  filed  August  15, 1873.  The  amended  map 
was  finally  accepted,  June  11, 1879,  and  the  company  then  relinquished 
all  claim  to  lands  within  the  withdrawal  of  1873,  which  fell  outside  ot 
the  withdrawal  of  1879. 

It  is  contended  by  the  company  that  the  Department  having  held  that 
there  was  no  authority  in  law  for  the  acceptance  of  an  amended  map 
of  general  route  or  of  the  withdrawal  of  lands,  that  the  withdrawal  of 
1879  was  absolutely  void  and  the  withdrawal  of  1873  has  always  been 
in  full  force  and  effect. 

It  is  unnecessary  to  a  decision  of  this  case,  either  to  admit  or  con- 
trovert this  proi)08ition.  Whatever  may  have  been  the  eft'ect  of  the 
withdrawal  of  1879,  it  can  not  affect  the  right  of  this  defendant,  which 
does  not  depend  upon  the  validity  or  invalidity  of  either  withdrawal, 
bat  upon  the  action  of  the  company  in  asking  for  a  second  withdrawal 
on  amended  general  route,  and  the  relinquishment  and  waiver  of  all 
claim  to  the  tracts  that  did  not  fall  within  the  limits  of  said  withdrawal, 
upon  which  he  acted  in  settling  upon  and  improving  the  land. 

The  relinquishment  of  all  claim  to  lands  not  falling  within  the  with- 
drawal of  1879  estops  the  company  from  afterwards  asserting  a  right 
or  claim  to  lands  falling  outside  of  said  limits  as  against  a  settler  who 
made  settlement  and  improvement  upon  the  faith  of  such  relinquish- 
ment, although  the  action  of  the  land  department  upon  which  the  com- 
pany acted  may  afterwards  be  declared  erroneous  or  void. 

Your  decision  in  afdrmed. 

BATLBOAD  GRANT-SETTIiEMENT  CI^AIMS-BEIirNQUISHMBNT. 

HUBBABD  t;.  I^OBTHEBN  PAOIFIO  B.  B.  Oo. 

The  act  of  Jnne  22, 1874,  and  Angnst  29, 1890,  while  offering  inducements  to  rail- 
road companies  to  relinqaish  lands  on  which  entries  or  filings  have  heen  made^ 
leave  them  at  Uherty  to  relinquish  or  not,  as  they  may  deem  best. 

Secretary  NohU  to  the  Gommissioner  of  the  Oeneral  Land  Office,  JuneJ27^ 

1892. 

Caroline  F.  Hubbard  has  appealed  from  your  decision  of  March  19, 
1891,  affirmiTig  the  action  of  the  local  office  in  rejecting  her  application 
to  file  pre-emption  declaratory  statement  for  the  K.  £.  ^  of  N.  E.  \  of 
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Sec.  2Bj  T.  21  K,  B.  4  E.,  the  S.  i  of  the  S.  W.  i  and  the  S.  W.  i  of  the 
S.  E.  I  of  Sec.,  19,  T.  21 K.,  B.  6  E.,  Seattle  land  district,  Washington. 

The  ground  of  the  rejection  was  that  the  tract  was  within  the  primary 
limits  of  the  grant  to  the  Korthem  Pacific  Railroad  Company,  branch 
line,  and  has  been  continuously  withdrawn  since  August  13,  1870; 
within  the  limits  of  the  withdrawal  of  the  same  date  upon  the  general 
route  of  the  main  line,  but  lies  north  of  the  terminus  as  established  in. 
1875;  within  the  limits  of  the  withdrawal  of  August  20, 1873,  upon  the 
map  of  general  route  of  the  branch  line;  within  the  limits  of  the  with- 
drawal upon  the  map  of  amended  general  route  of  said  line,  filed  June 
11, 1879;  and  within  the  granted  limits  upon  the  definite  location  of 
the  branch  line,  filed  March  26, 1884. 

The  records  show  no  entry  or  filing  for  any  part  of  the  tract,  and  the 
applicant  alleges  no  claim,  prior  to  her  alleged  settlement  in  1883. 

In  her  appeal  she  withdraws  her  application  and  waives  all  right  to 

a  portion  of  the  tract  originally  claimed  by  her,  but  persists  in  her  claim 

to  the  K  E.  1  of  the  K.  E.  ^  of  Sec.  25,  T.  21,  N.,  B.  4  E.,  and  contends 

that — 

By  virtae  of  the  aot  of  June  22,  1874  as  amended  by  the  act  of  Angnst  29^  1890^  she 
ia  entitled  to  have  the  Northern  Pacifio  Baihoad  Company  rehnqaiah'to  the  govem- 
ment  their  claim  to  the  said  "  forty  "  and  she  be  aUowed  to  make  hor  filing  on  the 
same  nuno  pro  tune. 

The  acts  of  June  22, 1874,  (18  Stat.,  194),  and  August  29, 1890,  (26 
Stat.,  369),  while  holding  out  inducements  to  railroad  companies  to  re- 
linquish lands  upon  which  entries  or  filings  have  been  made,  leave  them 
at  liberty  to  relinquish  or  not,  as  they  may  see  flt.  (See  Oircolar  of 
November  1, 1890—11  L.  D.,  434.) 

I  do  not  see  how  the  Department  can  do  more  than  it  has  done  in  the 
premises,  hence,  your  decision  is  affirmed. 


PBACnOE-AFFIDATIT  OV  CONTEST-GOBBOBOBATIOK. 

HUXGEN  9.  Beezley. 

An  affldaylt  of  contest  agahiBt  an  entry  is  not  leqniied  to  be  oonoborated  hy  more 
than  one  witness. 

First  Assistant  Secretary  Chandler  to  the  O&mmissianer  of  ihe  Oeneral 

Land  Office j  June  28^  1892. 

April  6, 1891,  Joseph  Beezley  made  cash  entry,  at  The  Dalles,  Ore- 
gon, Land  Office,  for  the  KW.  ^  and  the  N.  ^  of  the  NE.  ^  of  Sec  13, 
T.  2  S.,  B.  13  E.,  under  the  3d  section  of  the  act  of  September  29, 1890 
(26  Stat.,  496),  alleging  that  he  had  settled  on  said  tract  of  land  on  or 
before  January  15, 1886,  and  had  been  in  fiill  and  peaceable  possession 
Qf  the  same  ever  since;  that  he  settled  upon  the  same  expecting  to  get 
title  from  the  Korthem  Pacific  Eailroad  Company,  etc 

June  11, 1891,  Henry  M.  HiUgen  filed  an  affidavit  in  the  nature  of  a 
contest  in  said  office  against  so  much  of  Beezley's  said  cash  entry  as 
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embraced  the  K.  }  of  the  NE.  ^  of  said  section,  in  which  he  stated,  in 
substance,  that  Beezley  had  not  been  in  possession  of  said  N.  ^  of  the 
ms.  4  of  said  section  as  set  forth  in  his  entry  affidavit;  that,  on  the 
contrary,  he  (Hillgen)  had  been  in  such  possession  and  use  of  said  N. 
},  and  was  entitled  to  porchase  the  same  under  said  act,  and  that  the 
purchase  of  Beezley  of  said  fT.  i  was  in  fraud  of  the  rights  of  the  con- 
testant, and  asked  a  hearing  to  determine  his  rights  thereto. 

Ko  action  seems  to  hare  been  taken  by  the  local  officers,  but  the 
pai>ers  and  proceedings  were  forwarded  to  your  office,  and  by  your  let- 
ter of  July  21, 1891,  you  denied  HiUgen's  application  to  contest,  for  the 
reasons: 

1st.  That  his  affidavit  was  corroborated  by  but  two  witnesses,  while 
the  affidavit  upon  which  Beezley's  purchase  was  allowed  was  also  cor- 
roborated by  two  witnesses,  and  2nd,  because  ^^  there  is  no  showing  by 
Mr.  Hillgen  that  he  made  any  effort  or  ever  attempted  to  enter  under 
said  act  of  September  29, 1890,  that  portion  of  the  land  embraced  in 
Mr.  Beezley's  entry,  whidi  he  seeks  to  contest." 

I  find  no  authority  or  law  for  your  action.  Contests  against  entries 
allowed  are  not  required  to  be  corroborated  by  more  than  one  witness. 
(General  Circular  of  1892,  page  74.)  This  affidavit  is  corroborated  by 
two  witnesses. 

Your  second  objection,  that  the  contestant  has  not  shown  that  he 
made  any  effort  to  enter,  etc,  is  contradicted  by  the  record.  His  ap- 
plication to  purchase  under  said  act  is  in  the  record  before  me  and  was 
made  April  23, 1891.  If  your  objection  has  reference  to  the  circular  of 
March  31, 1891,  (12  L.  D.,  308,)  requiring  applicants  <^  to  come  forward 
within  sixl^  days  and  file  in  the  local  office  a  notice  of  the  right  of 
purchase,  intended  to  be  claimed  within  the  period  named,''  the  record 
also  shows  that  on  said  date  he  filed  this  required  notice.  He  has 
therefore  complied  with  the  law  and  circulars  in  all  material  respects. 

Yoa  will  direct  a  hearing  on  the  affidavit  of  contest. 

The  decision  of  your  office  is  reversed. 


PBACnCJE-APPB Al^INTBBLOCUTOBT  OBDEB« 

Bbetell  v.  Swipt. 

A  decision  of  the  GeneTal  Land  Office  holding  inanffloient  the  pnhlioatlon  of  notice 
on  which  a  mineral  entry  is  aUowed,  and  requiring  new  publication,  is  not  an 
interlocntory  order,  hnt  tiie  denial  of  a  snbstantial  right  from  which  an  appeal 
will  lie. 

Beoretary  Noble  to  ihe  Oammissianer  of  the  General  Land  Office^  June 

J28j  1892. 

I  have  considered  the  application  of  Joseph  Swift  for  an  order  direct- 
ing you  to  certify  to  this  Department  the  proceedings  in  the  above  en- 
titled case,  and  to  suspend  further  action  therein  until  this  Department 
shall  pass  upon  the  same» 
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The  record  shows  that  the  Sulphtir  Lode  was  located  July  10, 1890^ 
and  application  Ko.  581,  for  a  patent  was  made  March  5, 1891,  at  Bapid. 
City,  South  Dakota.  The  first  publication  of  notice  of  said  applicatioii 
was  made  in  the  Deadwood  Weekly  Pioneer,  March  12,  and  the  last^ 
May  14, 1892.    Ko  adverse  claim  was  filed. 

On  May  16,  1891,  mineral  entry  No.  461,  of  said  lode  was  made  by 
said  Bwifb.  On  May  15, 1891,  George  E.  Bretell  filed  an  affidavit  at 
the  local  office  that  he  was  one  of  the  owners  of  the  Bochester  Exten- 
sion lode  in  Lawrence  connly,  South  Dakota,  a  part  of  which  is  em- 
braced in  said  mineral  entry.  That  the  north  end  of  the  Sulphur  lode 
is  within  two  thousand  feet  of  the  southeast  line  of  the  incorporated, 
limits  of  Lead  City,  in  said  counly,  where  two  daily  papers  were  pub- 
lished, and  more  than  two  and  a  half  miles  from  Deadwood,  where  tka 
Weekly  Pioneer  is  published.  That  he  did  not  know  anything  of  the 
filing  of  said  mineral  application  until  May  13, 1891.  He  therefore  re- 
quested the  local  officers  to  suspend  all  action  in  the  matter  of  said  ap- 
plication until  the  same  had  been  published  in  one  of  the  Lead  City 
papers,  that  the  owners  of  conflicting  claims  might  have  proper  notice. 
This  affidavit  was  duly  corroborated  by  others.  By  your  letter  of  Jau- 
nary  14, 1892,  you  called  on  the  local  officers  for  a  report  why  said  no- 
tice was  published  in  the  Deadwood  Weekly  Pioneer. 

By  letter  of  January  18, 1892,  the  register  reported  that  though  in 
an  air  line  Lead  City  might  be  nearer  to  the  claim  than  Deadwood,  a 
mountain  intervened  between  the  claim  and  Lead  Oity,  and  that  coia- 
munication  is  much  easier  and  quicker  between  the  dlaim  and  Dead- 
wood  than  between  the  claim  and  Lead  City,  and  that  greater  publicity 
was  secured  by  publication  in  the  Deadwood  Pioneer.  By  your  letter 
of  February  4, 1892,  you  held  that  the  publication  of  said  notice  was 
not  in  a  paper  ^^  published  nearest  to  such  daim,''  as  required  by  sec- 
tion 2325  Bev.  Stat.,  and  Par.  34,  of  mining  circular,  and  you  directed 
a  new  publication  in  a  paper  published  ^'  nearest  to  such  claim,"  and 
that  a  copy  of  such  notice  De  posted  in  the  local  office.  On  February 
29, 1892,  said  Swift  filed  in  the  local  office  an  appeal  from  your  decision 
which,  by  your  letter  of  March  15, 1892,  you  declined  to  receive  on  the 
ground  that  this  case  is  analogous  to  that  of  Jennie  M.  Tarr  (7  L.  D., 
67)  in  which  it  was  held  that — 

An  appeal  will  not  lie  from  the  action  of  the  Commissioner  of  the  General  Land 
Office  requiring  a  claimant  to  famish  an  additional  affidavit  in  support  of  his  entry, 
hnt  only  from  his  final  action  in  the  case  npon  the  reflual  or  failure  of  the  entryman 
to  comply  with  said  request. 

It  is  contended  by  the  applicant  that  your  decision  of  February  4, 
1892,  was  not  a  mere  interlocutory  order,  and  does  not  fall  within  the 
scope  and  theory  of  the  said  decision,  and  others  of  like  character,  cited 
by  you.    Eule  81  Bules  of  Practice  provides  that, — 

An  appeal  may  be  taken  from  the  decision  of  the  Commissioner  of  the  General 
Land  Office  to  the  Secretary  of  the  Interior  upon  any  question  relating  to  the  dia- 
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posal  of  the  public  lands  and  to  private  land  claims^  except  in  case  of  interloontory 
orders  and  decisions  and  orders  for  hearing  or  other  matter  resting  in  the  disoretion 
of  the  Commissioner. 

If  the  entry  was  valid  the  applicant  is  the  equitable  owner  of  the 
mining  ground,  and  the  government  holds  the  title  in  trust  for  him. 
He  has  perfected  hisentry,  and  therefore  <<  is  entitled  to  apatenfunder 
section  2325,  Rev.  Stat.  This  is  certainly  a  substantial  right.  Tou 
held  in  effect  that  the  applicant's  right  to  a  patent  was  invalid  by 
reason  of  a  defective  publication  of  said  notice.  This  was  the  deter- 
mination of  a  substantial  right,  and  therefore  not  an  interlocutory 
order.  You  decided  that  Swift  was  not  entitled  to  a  patent  under  the 
circumstances. 

If  your  decision  is  not  apx>ealable  and  a  new  publication  be  made  in 
compliance  therewith,  Bretell  may  file  an  adverse  claim,  and  then  if 
suit  be  brought,  the  question  whether  Swift  is  entitled  to  a  patent  or 
not  would  be  taken  from  the  Land  Department  and  be  relegated  to  a 
court  of  competent  jurisdiction,  in  which  event  your  decision  would 
prove  to  have  been  a  final  decision  so  far  as  the  land  department  is 
concerned  of  Swift's  right  to  a  patent.  When  such  a  consequence  is 
liable  to  result  from  your  decision,  the  refusal  of  an  appeal  therefrom, 
is  the  denial  of  a  right.  I  am  of  the  opinion  that  Swift  had  a  right  to 
appeal  from  your  decision  and  that  the  appeal  filed  by  him  with  the 
other  papers  in  the  case  should  be  certified  to  this  Department. 

His  application  therefor  is  granted. 


BAXLBOAD  GBAJTT— MTETEBAIi  CHARACTER  OF  IiANl>. 

'SORTSERTX  PAO.  B.  B.  OO.  V.  OHAMPION  CONSOLIDATED  MiNINO  Oo. 

The  diflcoYery  of  the  mineral  character  of  land  at  any  time  prior  to  the  issnance  of 
patent  therefor  effectually  excludes  snch  land  from  the  grant  to  the  Northern 
Pacific  Company. 

Swretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  June  28^ 

1892. 

I  have  considered  the  case  of  the  fTorthem  Pacific  Bailroad  Company 
V.  Ohampion  Consolidated  Mining  Company,  invoJving  lands  in  sec- 
tions 27  and  33,  T.  6  K.,  B.  8  W.,  Helena  land  district,  Montana,  em- 
braced in  mineral  entries — ^2929,  May  Lode;  2040,  Lillie  Lode;  2041, 
Augusta  Lode,  and  2042,  Champion  Lode — ^made  November  14, 1889. 

Said  sections  are  within  the  primary  limits  of  the  grant  for  the  said 
company,  as  shown  by  the  map  of  definite  location  filed  July  6, 1882, 
and  were  included  in  list  No.  13,  filed  Novembers,  1886. 

In  answer  to  a  rule  to  show  cause  why  said  selection  should  not  be 
canceled,  in  so  far  as  they  conflict  with  the  mineral  entries  before 
named,  the  company  resi>onded:  ^^the  plat  of  definite  location  was 
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filed  July  6, 1882,  whereas  the  above  named  lode  claims  were  not  dis- 
covered  or  located  until  in  1883, 1884,  and  1885,"  thus  claiming  that  in 
order  to  defeat  the  grant,  the  mineral  discovery  must  have  been  made 
prior  to  the  date  of  the  definite  location  of  the  road. 

Your  decision  held  the  selections  for  cancellation,  npon  the  authority 
of  the  decision  of  this  Department  in  the  case  of  the  Central  Pacific 
Bailroad  Company  v,  Valentine,  (11 L.  D.,  238),  in  which  it  was  held  that 
the  discovery  of  the  mineral  character  of  the  land  at  any  time  prior  to 
the  issuance  of  patent  therefor,  effectually  excludes  such  land  from  a 
railroad  grant. 

The  company's  apx>eal  urges: 

Error  not  to  hare  ruled  in  accordance  with  the  decision  of  the  U.  S.  ciicnit  oonrt, 
California  in  Franconer  v,  Kewhonse,  14  Sawyer,  351 ;  of  the  U.  S.  supreme  conrt  in 
Deffehach  v.  Hawke,  115  U.  8.,  392;  DaviB  «.  Wiebold,  139  U.  S.,  507,  and  U.  8.  oir- 
onit  conrt,  Montana,  in  the  case  of  Northern  Pacific  Bailroad  Company  «.  Barden 
et  dl,,  46  Fed.  Bep't.,  592,  that  to  exclude  land  from  the  operation  of  the  grant  as 
mineral  land  it  must  have  been  known  to  be  such  at  the  time  of  definite  location 
and  filing  map  of  road. 

In  the  matter  of  the  appeal  by  this  company,  from  your  action  dedin- 
Ing  to  notify  it  of  the  approval  for  patent  of  mineral  claims  wherein  Ulb 
record  discloses  that  the  discovery  of  mineral  was  made  subsequent  to 
the  filing  of  the  map  of  definite  location,  it  was  helds 

While  it  may  be  true,  as  contended  by  counsel,  that  the  circuit  court  for  the  9th 
judicial  circuit  has  gone  to  the  extent  of  holding  that  the  right  of  the  company  at- 
taches to  mineral  lands,  unless  there  are  known  mines  thereon,  at  the  date  of  the 
definite  location  of  the  road,  yet  I  am  unwilling  to  accede  to  the  contention  that 
the  supreme  court  of  the  United  States  has  so  decided.  This  question,  and  many 
of  these  decisions  cited,  were  aU  fuUy  and  elaborately  oonsidered  in  the  Valentine 
case,  and  the  conclusions  arrayed  at  therein  are  my  deUberate  Judgment  of  the  rights 
of  the  company  under  the  terms  of  its  grant.  •  •  *  i  ahidl  hold,  until  satisfied 
by  a  decision  of  the  supreme  court  to  the  contrary,  that  the  doctrine  announced  in 
the  Valentine  case  is  eiure  decitia  so  far  as  this  Department  is  concerned,  and  I  have 
no  disposition  to  consume  the  time  thereof  in  a  ixirther  cousideration  of  that  ques- 
tion upon  a  rcTiew  of  the  authorities  already  digested.    (13  L.  D.,  G&ZS,) 

I  therefore  affirm  your  decision,  holding  the  tracts  herein  involved 
excepted  from  the  company's  grant,  and  direct  the  cancellation  of  its 
list  in  so  far  as  it  includes  said  tracts. 


PHACnCE— SPBCinC ATIOKS  OF  BBROn— KOTICE— XVIDBNCB. 

DOBMAN  t;.  MoOOMBS. 

Specifications  of  error  to  leceiye  consideration  must  set  out  the  particular  objectioiis 

raised  to  the  decision  irom  which  appeal  is  taken. 
Notice  of  further  proceedings  on  rehearing,  given  to  the  attorney  of  a  party,  is  notloe 

to  such  party. 
The  local  office  may  direct  the  taking  of  testimony  before  a  conmiissioner  under  rale 

85  of  Practice,  but  this  is  only  done  on  the  application  of  one  of  the  parties  to 

the  contest. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  June  28j  1892. 

I  have  considered  the  case  of  Oharles  W.  Dorman  a.  William  B.  Mo- 
Combs,  involving  the  S.  B.  J  of  Sec.  1,  T.  16  S.,  B.  2  W.,  Montgomery 
land  district,  Alabama. 

The  tract,  among  others,  had  been  withdrawn  for  indemnity  land,  for 
the  benefit  of  the  South  and  North  Alabama  Railroad;  it  was  never 
selected,  however,  and  was  restored  to  the  public  domain,  by  your  letter 
of  January  17, 1888,  under  departmental  instructions  of  December  15, 

1887.  While  said  lands  were  opened  to  settlement  at  the  last  named 
date,  flUngs  or  entries  therefor  were  not  allowed  until  March  14, 1888. 

On  said  date  William  B.  McGombs  made  homestead  entry  for  said 
land. 

On  the  next  day — ^March  15,  1888 — Charles  W.  Dorman  offered  to 
file  pre-emption  declaratory  statement  for  the  same  tract,  which  was  re- 
fused by  the  local  officers,  on  account  of  McCombs'  homestead  entry. 

Thereupon  Dorman  instituted  contest,  alleging  his  own  prior  right. 
A  hearing  was  ordered,  and  notice  issued  by  the  local  officers,  whereby 
both  parties  were— 

Summoned  to  appear  before  Morris  LoYeman,  at  BirminghaiDy  Alabama,  who  will 
take  testimony  on  December  4, 1888,  and  at  this  office  on  the  14th  day  of  December 

1888,  at  10  o'clock,  a.  m.,  to  reeiK>nd  and  famish  testimony  concerning  said  alleged 
prior  right. 

On  December  4, 1888,  both  parties  apx)eared  before  the  commissioner 
named,  at  Birmingham,  where  the  testimony  on  the  part  of  the  plain- 
tiff, and  that  of  three  witnesses  for  the  defendant,  was  submitted. 

Defendant's  counsel  then  stated  that  the  testimony  of  the  defendant 
and  two  other  witnesses  (who  were  present  at  the  time)  would  be  taken 
on  December  14, 1888,  at  the  local  office. 

Oounselfor  plaintiff  objected,  and  afterward  notified  the  defendant 
that  he  (said  counsel)  could  not  appear  at  the  local  office  upon  the  date 
named.    fTo  continuance  was  asked  or  granted. 

On  December  14,  the  testimony  of  the  defendant  and  two. other  wit- 
nesses was  submitted;  but  the  plaintiff  failed  to  appear  and  cross-ex- 
ezamine  them. 

The  local  officers  rendered  a  decision  in  favor  of  the  homestead  en- 
tryman,  from  which  appeal  was  taken  in  due  time. 

After  the  transmission  of  the  record  to  your  office,  but  before  the  case 
had  been  reached  in  its  order  for  consideration  and  action,  two  ex  parte 
affidavits,  signed  by  one  of  the  defendant's  witnesses,  F.  M.  PuUen, 
were  filed  with  the  case.  The  first  of  said  affidavits  alleged  that  he 
(Pullen)  had  testified  as  he  did  because  the  defendant,  in  whose  em- 
ploy he  was,  had  threatened  that  unless  he  did  he  would  dismiss  him 
from  his  employ,  and  otherwise  injure  him;  and  that  said  testimony 
was  fedse.    The  second  of  said  affidavits  stated  that  the  first  had  been 
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extorted  from  him  while  he  was  drunk  and  knew  not  what  he  was  do- 
ing, and  was  false. 

In  view  of  the  irregularity  of  the  proceedings  in  the  taking  of  the 
testimony,  a  part  at  Birmingham  on  December  4,  and  a  part  at  Mont- 
gomery, on  December  14,  and  of  the  statements  made  in  the  contradic- 
tory affidavits  of  Pullen,  you  ordered  a  further  hearing^  at  which  the 
witnesses  whose  testimony  had  been  taken  on  the  last  named  date 
should  be  recalled  and  re-examined^  and  the  allegations  of  the  witness 
Pullen  inquired  into.  All  parties  were  duly  notified  of  said  hearing, 
which  was  had  as  ordered  on  March  27, 1891.  The  contestant  fedled  to 
appear,  either  in  person  or  by  attorney. 

But  he  has  an  affidavit  on  file,  made  March  30, 1891,  in  which  he  states 
that  he  did  not  know  until  that  d/iy  that  a  partial  rehearing  had  been 
ordered  at  Montgomery  on  March  27, — ^three  days  before;  and  that  if 
he  had  known  it,  he  had  not  the  means  to  go  to  Montgomery  and  attend 
the  hearing,  or  to  pay  an  attorney  to  go  there  and  represent  him. 

This  affidavit  (considered  alone)  would  indicate  that  contestant  had 
not  received  due  notice  that  a  partial  rehearing  had  been  ordered.  But 
there  is  also  on  file— filed  by  W.  E.  Brown,  contestant's  attorney  of 
record  at  the  original  hearing,  at  the  trial  before  your  office,  and  now 
representing  him  before  the  Department — ^a  letter  from  the  register  of 
the  land  office  at  Montgomery,  notifying  him,  on  December  22, 1890,  of 
the  hearing  to  be  held  on  March  26, 1891.  Notice  to  contestant's  at- 
torney was  notice  to  contestant. 

The  testimony  taken  at  the  several  hearings  was  transmitted  to  your 
office,  and  you,  on  April  17, 1891,  rendered  decision  in  favor  of  the  de- 
fendant. 

The  first  exception  taken  to  your  decision  is  the  following: 

Appellant  assigns  all  and  several  of  the  exceptions  taken  by  him  to  the  decision 
of  the  register  and  reoeiyer ;  and  said  exception  or  grounds  of  error  are  here  insisted 
on  and  made  a  part  of  this  appeal. 

The  appeal  to  the  Department  is  from  your  decision;  if  the  appellant 
does  not  take  sufficient  interest  in  his  case  to  "set  forth  in  brief  and 
clear  terms  the  specific  points  of  exception  to  the  ruling  appealed  from^ 
(Bule  45  of  Practice),  he  can  hardly  expect  the  Department  to  cull  from 
the  voluminous  record  objections  that  he  may  have  filed  in  the  case  when 
it  was  before  some  other  tribunal.  The  "ruling  appealed  from"  is  your 
decision ;  and  objections  raised  to  your  decision  are  all  that  will  be  con 
sidered  in  this  case.    The  second  allegation  of  error  is — 

Said  farther  hearing  was  iUegally  ordered ;  and  if  ordered  at  aU  it  should  have 
been  ordered  to  take  place  before  a  commissioner  at  Birmingham^  Alabama,  near  the 
land,  and  where  said  Dorman  conld  attend  with  his  witnesses.  Being  ordered  to 
take  place  at  the  Montgomery  land  office,  it  was  a  bar  to  Dorman's  attendance,  not 
having  the  means  to  attend  and  carry  counsel  to  Montgomery.  But  defendant  was 
not  entitled  to  have  said  evidence  taken  at  aU,  as  he  refused  to  give  it  on  Deoember 
4,1888. 
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This  alleged  error  lias  no  substantial  basis.  The  matter  of  ordering 
hearings  is  largely  within  your  discretion,  and  in  no  case  will  the  De- 
partment interfere  therewith,  unless  it  is  clearly  shown  that  there  has 
been  an  abuse  thereot    See  Finch  v.  Morath,  13  L,  D.,  706.) 

While  it  is  true  tbat  the  order  directing  the  hearing  did  not  fix  any 
place,  yet,  that  was  not  necessary;  primarily  all  hearings  are  to  be  had 
before  the  register  and  receiver.  They  may,  in  the  interests  of  justice 
and  to  save  the  parties  expense,  under  rule  35,  direct  that  the  testi- 
mony be  taken  near  the  land  in  controversy,  but  this  is  never  done  ex- 
cept upon  the  application  of  one  of  the  parties  to  the  contest,  and  Mr. 
Dorman  had  he  desired  to  have  the  testimony  taken  before  a  commis- 
sioner at  Birmingham,  could  readily  have  secured  such  an  order  upon 
application. 

The  hearing  was  ordered  by  you  on  December  20, 1890.  The  claim- 
ant was  notified  on  the  22nd  day  of  December,  1890,  that  the  hearing 
would  take  place  before  the  register  and  receiver,  at  Montgomery,  Ala- 
bama, on  the  27th  day  of  March,  1891.  He  had  all  this  time  within 
which  to  make  application  to  have  the  testimony  taken  before  a  com- 
missioner at  Birmingham,  and  not  having  availed  himself  of  this  oppor- 
tunity, and  the  usual  ordinary  forms  of  law  it  does  not  become  him  at 
this  time  to  say  that  he  could  not  attend  the  hearing  at  Montgomery 
on  account  of  his  poverty.  In  other  words,  he  will  not  be  permitted  to 
rest  quietly  knowing  his  inability  to  attend,  and  then  complain  of  your 
action  in  not  fixing  the  hearing  at  Birmingham, 

The  preceding  is  also  a  sufficient  answer  to  the  sixth  allegation  of 
error,  which  objects  to  the  consideration  of  the  testimony  taken  at  the 
re-hearing  ordered  by  you. 

The  third  allegation  of  error  refers  to  Pullen  and  his  affidavits ;  but 
as  the  decision  will  be  rendered  herin  without  regard  to  Pullen's  tes- 
timony in  the  case,  this  allegation  need  not  be  considered. 

The  fourth  and  fifth  allegations  go  to  the  merits  of  the  case,  contend- 
ing that  you  were  in  error  in  not  holding  that  the  appellant  had  a  prior 
and  paramount  right  to  the  land. 

I  have  examined  the  testimony — ^ignoring  that  of  the  witness  Pullen; 
and  I  concur  in  the  conclusion  reached  by  the  local  officers,  and  by 
yourself,  that  the  homestead  entryman  acquired  the  prior  right  to  the 
tract  in  controversy,  and  that  his  entry  should  remain  intacti 

Tour  decision  is  therefore  affirmed* 
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TIMBBR  CTJLTITHE  ENTBT— BEINST ATBMJfi Jl  T« 

YmOENS  ElAPLAK. 

A  i^ending  appUoation  for  the  reiiiBtatemeiit  of  an  illegal  timber  cnltiire  entry  seonres 
no  right  under  the  act  of  March  3, 1891* 

Mr8t  AsHstcmt  Secretary  Chandler  to  ihe  Oommissumer  of  the  General 

LaM  Office^  Jvme  29 j  1892* 

On  the  9th  of  April,  1884,  Yincens  Kaplan  made  timber  cnltnre  entry 
for  the  N^  of  the  K  W^  and  the  N^  of  the  NE^  of  See.  31,  T.  35  K,  B. 
23  W.,  6th  P.  M.,  Valentine  land  district,  Nebraska.  On  the  same  day 
he  made  homestead  entry  for  the  south  half  of  both  of  said  quarter 
sections. 

Prior  to  that  time,  to  wit,  on  the  14th  of  March,  1884,  Henry  W.  Hops 
had  made  timber  culture  entry  for  one  hundred  and  sixty  acres  in  the 
same  section,  but  not  including  any  of  the  same  land. 

As  only  one  timber  culture  entry  of  one  hundred  and  sixty  acres  can 
be  allowed  in  a  section,  the  entry  of  E^aplan  was  improperly  allowed, 
and  when  that  fact  was  discovered,  he  applied  to  have  his  entry  can- 
celed, without  prejudice.  This  request  was  granted  by  you  on  the  22d 
of  May,  1885,  and  you  directed  the  local  officers  to  <^so  note  on  yonr 
records  and  allow  him  to  make  a  new  entry  on  payment  of  fee  and  com- 
mission." 

Of  this  action  on  your  part  no  notice  was  given  to  E^aplan  until  the 
1st  of  December,  1887,  and  on  the  9th  of  that  month  he  applied  to  be 
allowed  to  amend  Ms  homestead  entry,  so  as  to  embrace  the  north-west 
quarter  of  said  section  31.  He  showed  by  affidavit,  that  the  west  half 
of  both  his  homestead  and  his  timber  culture  entries  was  good  land, 
while  the  east  half  was  sand  hill,  and  useful  only  for  pasture.  He  also 
showed  that  he  had  complied  with  the  the  timber  culture  law,  and  had 
ten  acres  cultivated  to  trees  on  the  TS^  of  the  NW^  of  said  section  31, 
and  that  said  trees  were  in  a  thrifty  condition.  The  amendment  which 
he  sought  would  have  given  him  the  good  land  in  both  Ms  original  en- 
tries, and  saved  him  his  ten  acres  of  trees. 

On  the  25th  of  January,  1888,  after  reciting  the  facts  of  the  case^  in 
a  letter  addressed  to  the  local  officers,  you  say: 

In  view  however  of  the  fact  that  he  does  not  aUege  any  mistake  in  the  description 
of  his  homestead  entry^  and  the  timber  cnltnre  entry  was  iUegaly  an  amendment  can- 
not be  aUowed,  for  no  other  reason  than  to  save  improvements  made  on  snch  iUegal 
entry. 

On  the  3d  of  March,  1888,  E^aplan  applied  to  have  his  timber  culture 
entry  reinstated,  and  set  forth  the  fiebct  that  Hops  had  asked  to  have 
his  timber  culture  entry  canceled  without  pr^udice,  on  the  ground  that 
Ms  entry  did  not  cover  the  land  he  intended  to  enter.  Kaplan  con- 
cluded his  petition  for  the  restoration  of  Ms  entry,  by  asking  ^^  that  a 
hearing  be  ordered  to  determine  the  rights  of  said  partieB,  and  to  afford 
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Henry  W.  Bops  the  opportanhy  to  show  what  tract  of  land  he  In- 
tended to  enter.''  The  local  officers  recommended  that  his  application 
be  granted. 

Before  taking  action  npon  this  application,  jon  called  npon  the  local 
officers  for  farther  information  in  reference  to  the  entry  of  Hops,  and 
required  him  to  show  what  land  he  intended  to  enter.  No  response 
was  made  by  Hops  to  your  request. 

On  the  24th  of  April,  1891,  Kaplan  again  filed  an  application  for  a 
reinstatement  of  his  timber  culture  entry,  which  was  transmitted  to 
your  office  on  the  2d  of  May,  of  that  year.  In  this  application  he  states 
that  he  has  over  30,000  thrifty  trees  growing  on  twelve  acres  of  the 
land  included  in  his  timber  culture  entry,  and  he  asks  that  said  entry 
be  reinstated,  and  that  he  be  allowed  to  make  final  proof  under  the  act 
of  March  3, 1891  (26  Stat,  1096). 

On  the  27th  of  June,  1891,  you  rendered  a  decision  in  the  case,  reject- 
ing his  application  for  reinstatement.  The  case  is  before  the  Depart- 
ment ux>on  an  instrument  which  purports  to  be  an  appeal  from  such 
decision,  but  which  in  fetct  is  no  more  nor  less  than  a  renewal  of 
Kaplan's  application  to  have  his  timber  culture  entry  reinstated,  and 
that  he  be  allowed  to  make  proof  under  the  act  of  March  3, 1891. 

As  an  appeal,  it  does  not  specify  a  single  error  in  your  decision,  and 
as  upon  the  facts  of  the  case,  which  I  have  recited  wiih  considerable 
fdllness,  no  different  conclusion  from  that  reached  by  you  could  con- 
sistently have  been  arrived  at,  I  deem  it  unnecessary  to  consider  the 
case  at  length. 

The  act  of  March  3, 1891,  affords  no  relief  to  persons  in  the  situation 
of  Kaplan,  and  so  long  as  the  entry  of  Hops  remains  on  record,  no 
other  timber  culture  entry  can  be  allowed  in  section  31,  nor  can  the 
entry  of  Kaplan  be  reinstated.  Equity  commends  his  application  to 
favorable  consideration,  but  the  subject  is  not  one  where  the  discretion 
of  the  Department  can  be  exercised,  and  under  the  laws  relating  to  the 
public  domain,  his  application  cannot  be  allowed.  Your  disposition  of 
the  questions  involved  in  the  case,  is  approved  and  affirmed. 


riNAX  PBOOF— TOWNSHIP  PliAT. 

Maeius  Athenoue. 

Fkial  proof  submitted  during  the  suspension  of  the  township  plat  may  be  recelyed 
and  held  awaiting  the  removal  of  such  saspension,  and  on  snch  removal,  be  ao- 
cepted,  if  otherwise  satifactory,  on  execution  of  new  final  affidavit. 

First  Assutcmi  Secretary  Ohandler  to  the  Commissioner  of  the  General 

Land  Office,  June  30, 1892. 

On  the  31st  of  October,  1885,  Marius  Athenour  made  homestead  en- 
try for  the  N  J  of  the  NE  i,  the  SW  J  of  the  KB  J,  and  the  K^E  J  of  the 
14561_V0L.  14 45 


706  DECISIONS  RELATING   TO   THE   PUBLIC   LANDS. 

NW  i  of  Sec  24,  T.  19  S.,  B.  14  E.,  M.  D.  M.,  Yisalia  land  district,  Cali- 
fornia. 

After  due  notice  by  publication,  he  made  final  proof  before  the  local 
officers,  on  the  15th  of  May,  1891,  upon  which  the  local  officers  made 
and  signed  the  following  indorsement: 

This  proof  is  satisfaotoiy  in  the  matter  of  settlement,  residence  and  improvemenlA, 
bnt  we  refuse  to  pass  the  same  to  entry  beoanse  the  township  in  which  the  land  is 
situated  was  suspended  from  entry  by  Hon.  Commissioner's  letter  of  December  24, 
18S5,  which  suspension  hjos  never  been  removed. 

From  this  decision  by  the  local  officers  an  appeal  was  taken  to  your 
office.  On  the  2d  of  July,  1891,  yon  affirmed  their  decision,  and  a  fiir- 
ther  appeal  brings  the  case  to  the  Department. 

In  his  notice  of  appeal  the  claimant  states  that  when  his  entry  was 
made  the  land  was  subject  thereto,  and  that  he  has  complied  with  the 
law  in  every  respect,  and  done  all  within  his  i>ower  to  acquire  title  to 
the  land.  He  claims  that  on  the  removal  of  the  suspension  he  should 
receive  final  certificate  for  said  land,  without  the  expense  and  time  of 
advertising  to  make  said  proof  a  second  time.  He  concludes  his  appeal 
as  follows: 

Claimant  prays  that  his  prooft  ah«ady  submitted  be  held  awaiting  the  removal  of 
such  suspension,  and  that  on  snoh  removal,  his  final  certificate  be  issued  him  upon 
the  proofs  submitted. 

The  records  in  the  land  department  show  that  several  townships  iu 
the  Visalia  land  district  were  suspended  from  entry  by  your  letter  of 
December  24, 1885.  That  letter  was  based  upon  a  reportmadeby  George 
O.  Wharton,  dated  December  1,"  1885.  In  quite  a  number  of  instances 
such  suspension  has  been  removed,  but  such  is  not  the  case  in  reference 
to  township  19,  in  which  the  lands  in  question  are  situated. 

That  you  have  authority  to  suspend  public  land  from  disposal,  to  pre- 
vent the  fraudulent  entry  thereof,  was  distinctly  held  in  S^aweah  Co- 
operative Colony,  et  aL  (12  L.  D.,  326).  In  the  case  at  bar,  however,  no 
fraud  is  alleged  against  the  claimant  or  his  entry.  His  entry  waa  made 
before  the  suspension  was  ordered,  and  his  proof  shows  compliance 
with  the  provisions  of  the  homestead  law. 

In  the  case  of  Bennett  v.  Cravens  (12  L.  D.,  647),  it  was  held  that 

Pre-emptiou  final  proof,  satisfactory  in  aU  respeote,  but  rejected  on  account  of  the 
eiiRpousion  of  the  townphip  plat,  may  be  accepted  on  the  execntiou  of  new  final 
Afiidavit,  when  such  order  of  suspension  is  revoked. 

I  think  a  similar  course  should  be  pursued  in  the  case  at  bar,  and 
that  the  request  of  the  appellant,  with  which  he  concludes  his  appeal, 
is  not  unreasonable.  His  final  proof  will  therefore  be  received  and 
held  awaiting  the  removal  of  the  suspension,  and  on  such  removal  final 
certificate  will  be  issued  upon  the  proof  submitted,  on  the  execution  by 
him  of  new  final  affidavit,  if  no  other  objection  exists.  Your  decision 
is  modified  accordingly.  • 
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cant's attorney  in  caae  of  private  entry ill 

Alien. 

Sight  of;  who  submiti  homestead  proof 
and  receiyes  final  certiflcate,  relatea  baok  to 
settlement  where  he  is  sabsequently  nai- 
uralfzed,  and  no  adverse  right  Inteirenee. . .  6QB 

Acquires  no  right  by  settlrjment,  and  hia 
subsequent  declaration  of  intention  will  not 
relate  back  to  defeat  an  Jntervening  right. .  M4 

Alieoation. 

The  right  of  a  transferee  to  be  heard  in 
defense  of  an  entry  should  not  be  defeated 
through  the  collusiTe  and  firaudulent  acta 
of  the  entryman 82, 85 

Prior  to  the  enactment  of  section  7,  act  of 
March  8,  1801,  a  transferee  had  no  greater 
rights  than  the  entryman 87 

A  transferee  who  alleges  that  a  decision 
has  not  become  final  as  to  him  for  want  of 
notice  must  show  that  a  statement  of  hia 
interest  was  on  file  in  the  local  office 126 

A  mortgagee  is  not  entitled  to  plead  the 
status  of  an  innocent  purchaser  where  there 
is  a  contest  of  record  at  the  date  of  the  exe- 
cution of  the  mortgage 806 

A  purchaser,  prior  to  patent,  of  land 
entered  under  the  timber  and  stone  act,  takea 
but  an  equity,  and  can  not  plead  the  status 
of  an  innocent  purchaser,  nor  can  it  avail 
such  purchaser  that  the  mattera  wherein 
the  entryman  testified  fblsely  were  solely 
within  the  knowledge  of  such  entryman. ..  802 

The  phrase  **  bona  fide  purchaser  '*  as  used 
in  the  timber  and  stone  act  is  not  applicable 
to  a  purchaser  before  patent 618 

A  transferee  daiming  under  the  swamp 
grant,  who  has  duly  notified  the  Land  De- 
partment of  his  interest,  is  entitled  to  notice 
of  subsequent  proceedings  affecting  the 
validity  of  his  title lU 
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Amendment. 
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Application. 

Begulations  of  the  loosl  offloe  governing 
the  manner  of  making,  on  ojMning  pnbUo 
lands  to  entry,  conclusive  upon  parties  tak- 
ing action  thereunder  without  protest ITO 

To  enter  presented  while  business  in  the 
local  office  is  suspended  by  order  of  the  Com- 
missioner oonfen  no  right  ujMn  the  applt- 
oant 816 

To  contest  an  entry  confen  no  right  if 
presented  while  the  local  office  is  closed  for 
the  transaction  of  all  business  requiring 
Joint  action  of  the  officera 606 

Simultaneous,  to  contest  an  entry  should 
be  disposed  of  by  an  award  to  the  highest 
bidder 506 

Of  two  persons  held  simultaneous  where 
both  were  present  at  the  same  time,  and  the 
pap^s  of  one  were  filed  while  the  other  was 
engaged  in  examining  the  tract  book 146 

To  enter,  accompanied  by  a  relinquish- 
ment of  the  prior  entry  of  another,  filed 
simultaneously  with  an  affidavit  of  contest, 
defeats  the  right  of  the  contestant  to  proceed 
against  the  entry  thus  vacated UA 

To  enter  filed  with  a  timber-culture  con- 
test raititlee  the  hein  of  a  deceased  conteat- 
ant  to  the  right  of  entry  on  the  suooeesfkil 
termination  of  the  contest 66 

To  enter,  based  on  application  and  pre- 
liminary affidavit,  both  executed  while  the 
land  is  not  legally  liable  to  disposal,  should 
not  be  allowed 127 

To  make  entry  that  does  not  show  the 
applicant's  qualifications  may  be  properly 
rejected,  and  a  defect  in  such  respect  can- 
not be  cured  by  subsequenUy  calling  atten- 
tion to  another  record 681 

To  enter  lands  withdrawn  for  railroad  pur^ 
poses  confers  no  rights.  A  new  app1icati6n 
will  be  necessary  on  subsequent  restoration 
of  the  land 618 

Behcet  ion  of,  for  lands  withdrawn  for  rail- 
road purposes,  does  not  preclude  the  settler 
firom  making  entry  thereof  on  their  sulise- 
qvfinl  sestoiatiaii  .••• • 
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To  enter,  oan  not  be  allowed  dnrinf?  the 
pendency  of  an  appeal  from  a  decision  hold- 
ing for  cancellation  the  existing  entry  of 
another  for  the  land  in  question 428 

Of  a  raUroad  company  to  select  indemnity 
pending  on  appeal  preolndee  the  acquisition 
of  adverse  rights  by  settlement  or  filing. ..  4X8 

To  enter  a  tract,  pending  at  the  passage 
of  the  act  of  March  3, 1887,  does  not  except 
such  tract  from  the  operation  of  said  act . . .  498 

To  enter,  presented  after  a  school  indem- 
nity application  brt  prior  to  ita  aUowanoe, 
may  be  noted  of  record,  and  take  effect  as  of 
the  date  presented  tf  the  claim  of  the  State 
fails n 

To  make  entry  of  land  wititin  a  pending 
reJectM  indemnity  selection  may  be  allowed 
on  a  record  showing  of  a  prima  facio  prior- 
set  tlemont  right,  and  where  the  company 
declines  to  famish  the  requisite  banin  for  a 
hearing,  and  the  conflict  remain  for  deterroi- 
nation  on  offer  of  final  proof,  or  tinder  the 
seleetion 7B 

Infonnidly  made  to  anrrender  a  patent, 
and  take  certain  other  land,  in  order  to  cor- 
rect an  error  of  the  Land  Department  and 
avoid  litigation,  reserves  the  land  thna  ap- 
plied fbr  from  other  disposition 00 

To  enter  desert  land  thiMris  oeva«dby  tho 
entry  of  another  Is  not  a  olafm  protected  by 
the  act  of  August  30, 1890,  and  on  the  sab- 
sequent  cancellation  of  such  entry  the  ap- 
plicant will  be  restricted  to  an  entry  of 
820  acres 886 

Desert  land,  faregnlar  in  the  matter  of  in- 
ttlal payment,  reoeived  and  marked  "  filed," 
must  be  treated  as  alk>wed  so  ftr  as  to  pro> 
teotthe  claimant  against  the  Umitation  of 
acreage  by  the  act  of  August  80,  1890 5f  1 

To  make  homestead  entry  protects  the 
rights  of  the  applieaut  aa  against  the  subse- 
quent claims  of  others 668 

Irregular  allowance  of  homestead,  for  land 
covered  by  the  entry  of  another,  and  subse> 
qucnt  compliance  with  law  by  the  applicant, 
gives  him  a  right  that  will  attach  on  the  can- 
cellation of  the  prior  entry  to  the  exolnsion 
of  one  who  then  applies  to  enter  but  alleges 
Ho  prior  right 490 

To  make  homestead  entry,  filed  by  a  tim- 
ber culture  claimant  with  the  relinquish- 
ment of  his  previous  entry  covering  the 
same  land,  does  not  defeat  the  adverse  right 
of  a  settler  then  on  the  land 489 

In  case  of,  for  the  right  to  make  private 
entry  the  non-mineral  affidavit  may  be  made 
by  the  attom<»y  of  the  applicant 461 

To  make  private  entry  should  not  be  ao- 
ceptod  and  held  with  time  allowed  for  the 
applicant  to  examine  the  land  and  file  the 
reqnisite  non-mineral  affidavit,  but,  in  the 
absence  of  any  int<erven  lag  elaim,  such  action 
will  not  defeat  the  right  of  entry 461 

To  select  school  indemnity  reserves  the 
land  until  final  action  thereon,  and,  if  s^o- 
•epted.  takea  effaeta^af  the  datepresentad    T8 
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The  preliminary  affidavit  ot  a  timber  cul- 
ture applicant  must  be  executed  before  an 
officer  within  the  district  where  the  land  is 
situated 466 

To  make  timber  culture  entry  of  a  quar- 
ter section,  filed  with  a  contest,  pre<'ludes 
wfaife  pending,  tJbe  allowance  of  a  similar 
application  filed  by  another  for  a  different 
tract  in  the  same  section 315 

Tomake  timber  culture  entry,  notreoeived 
at  the  local  office  until  after  the  repeal  of  ( he 
timber  culture  act,  is  not  a  "  lawfully  initia- 
ted" claim  protected  by  the  repealing  stat- 
ute  417 

For  the  re-instatemontof  an  illegal  timber 
culture  entry,  pending  at  the  passage  of  tbe 
aot  of  March  8,  1891,  secures  no  right  under 
said  act 704 

To  enter  under  the  timber  and  stone  act 
may  be  received  though  the  applicant  has 
not  actually  been  on  the  land  in  question,  if 
his  personal  knowledge  thereof  is  sulfl- 
ciently  shown 436 

To  locate  a  warrant  upon  a  specific  tract, 
duly  filed  with  the  Commissioner,  reserves 
the  tract  applied  for,  even  though  the  war- 
rant and  fees  are  lost  in  the  General  Land 
Office,  and,  in  consequence  thereof,  no  reoofd 
of  the  location  is  made  in  the  local  office  . . .  978 
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Action  of,  in  dismissing  a  salt  wlfhont 
authority  of  the  party  he  repreaenta, 
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party 876 

Brief  of,  that  contains  charges  of  cor- 
ruption against  officers  of  the  Land  De- 
partment, will  be  stricken  from  the  fllea. ..  6^5 

California* 

See  SUUm  and  Territoriu. 

Canals  and  Ditches* 

See  Jlight  of  Way. 

Cancellation. 

Entry,  though  Irregular,  should  not  be  can- 
celed without  giving  the  entryman  an  op- 
portunity to  t>e  hoard  in  ita  defense Ill 

Cemeteries  and  Parks. 

Circular  of  Kay  23, 1802,  issued  under  the 
act  of  September  30, 1890,  authoriaing  cities 
and  towns  to  make  entry  of  public  lands  for 
park  and  cemeterj'  purpoaea 560 

Certificate. 

Delay  in  the  issuance  of  final,  does  not  im- 
pair  the  rights  of  an  entrjTnan  who  has 
complied  with  the  law 81 

Certification- 
See  PaUnt^  Bwam/p  Land. 

Of  an  "  information  list "  onder  a  raflroad 
grant  doaa  not  oonvej  title ••••••••.. 
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€erti#rari* 

Where  the  appliomt  ftn;  aUag**  therigh* 
to  be  hewd  en  apfeel  m  a  oontaeteoik,  he 
moAt  affirmatlTely  ebpw  by  what  pcoeaad- 
faigs  he  aoqaiied  aaoh  atataa 42 

Applloatioa  for,  wiU  not  be  granted  lu- 
leee  it  ia  ahovn  that  the  Comniaaloner'e  da- 
oiaion  ia  enonaona,  though  he  may  hafre 
erred  in  declining  to  trananit  the  appeal. . .    07 

The  writ  will  not  be  granted  whera  the 
right  of  appeal  ia  loat  throqgh  fimare  id 
the  applicant  to  asaert  the  aame  in  tfane IM 

Application  for,  abonld  be  aocompaaiad 
by  a  oopy  of  the  deciaion  denying  the  right 
of  appeal 176 

Will  not  be  granteii  whan  the  right  aT 
appeal  ia  loat  throogh  the  negligenoe  of  the 
applicant'a  attorney 176 

Will  not  be  granted  where  it  ia  apparent 
that  the  deoiaion  below  would  be  f^m^^^  if 
before  the  Department 906 

Circulars. 

See  tables  of,  pagee  xvn  and  xnn. 
Inaed  by  the  Department  have  all  the 
foreeof  law  if  not  ia  aeniUot  thevawith §87 

Citizenship. 
Coal  Land. 

In  determining  the  oharaoter  of  land  al- 
leged  to  be  valuable  for  coal,  the  extent  of 
the  depoeit  may  be  shown  by  the  teatimony 
of  geolagioal  ezperta  and  praetioal  mineaa, 
taken  in  connection  with  the  actual  prodoo- 
tionof  coal 118 

8ettleinent  of  an  alien  on,  aflbrda  no 
daim  thereto  nnder  the  acta  of  1864  and 
1866  aa  againat  the  withdrawal  of  each  land 
for  the  Northern  Faoifio 484 

Deidaratory  atatement  for,  Is  void  if  prior 
thereto  no  coal  baa  been  diaeovered  on  the 
land 688 

An  application  t4>  porohaaa  can  not  be  al* 
lowed  if  made  m  the  int«reat  of  another 
who  has  exhausted  hia  right 633 

Commutation. 

See  OHahoma  Landt, 

Conflrmatlon* 

See  Entry,  sub-title  Section  7,  act  of 
ICarch  3,  1891. 

Contest. 

See  Satoppd. 
Generally. 

The  government  ia  an  intereated  party 
in  all  matters  pertaining  to  the  diapoeitlon 
ofpnblic  land 687 

Affidavit  of,  may  be  oorroborated  on  infi>r> 
mationand  belief  of  affiant 688 

Affidavit  of,  is  not  required  to  be  corrobo- 
rated by  more  than  one  witneas 606 

Affidavit  of,  preaented  while  the  local  of- 
fice ia  oloeed  for  ttks  tranaaotlon  of  ell  bnai* 
neaa  reqairing  joint  action  ef  ihB  offioera 
aoniiBm  no  right 606 
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Vor  the  right  of  oonteat  abonld  be  granted 
to  the  highest  bidder  where  two  are  pre- 
aented simultaneously ^06 

(Shonld  not  be  allowed  on  gz^Muda  that 
have  been  inveatigated  by  the  ^'overniuent, 
and  where  the  parties  are  in  eflfect  tlu«  juwoe  ?45 

Filed  during  the  pendency  of  government 
prooeediogs  confers  no  right  upon  the  con- 
testant, but  may  be  received  and  held  sub- 
ject to  the  final  dinposition  of  said  proceed- 
ings     88 

Is  not  precluded  by  the  pcndeiicy  of  an 
appeal  from  a  decision  that  rejects  final 
proof  but  leaves  the  entry  Intact 406 

Pendency  of,  does  not  excune  compli- 
ance with  law  where  one  is  Irrejjularly  al- 
lowed to  enter  land  thus  involved 420 

Qneetiona  raised  by  a,  may  be  c-oiisidered 
where  the  interest  of  the  government  is 
concerned,  even  though  the  contestant  can 
secure  no  personal  benefit  from  an  order  of 
cancellation 104 

May  be  properly  entertained  against  a  lo- 
cation of  Chippewa  scrip 676 

Against  a  swamp-land  selection  may  be 
property  Mitertatned 668 

Should  be  dismissed  where  the  default 
charged  ia  cured  before  the  local  office  ac- 
quires jurisdiction  in  the  case 141 

Affidavit  of,  filed  after  issuance  of  notice 
to  the  entr3rman  to  show  cause  why  his  entry 
shcmld  not  be  cnnreled  for  failure  to  submit 
final  proof  wHl  not  defeat  equitable  confirma- 
tion if  the  ohowing  made  is  satiafactory  ...    88 

Failure  of  the  local  officers  tu  take  appro- 
priate action  upon  application  to  proceed 
againet  an  entry  does  not  defeat  the  right 
of  tile  contestant 306 

Ijkitiated  for  the  purpose  of  fraudulently 
defeating  rights  acquired  in  good  faith  under 
a  reUnquishraent  confurs  no  right 688 

Dismissed  on  the  order  of  contestant's  at- 
ti>niey  withoot  the  authority  or  consent  of 
the  contestant  should  be  reinstated 8^ 

Will  not  be  reinstated  on  the  ground  that 
notice  of  deciaion  was  not  received,  where 
the  failure  to  receive  such  notice  is  due  to 
the  contestant's  negligenoe 810 

HOMEaTEAD. 

Proof  of  abandonment  covering  a  period 
subsequent  to  the  term  of  residence  re- 
quired doas  not  warrant  eaoeollation 507 

Against  the  entry  of  41  deceased  elaimant, 
charging  abandonment,  must  fail  where  it 
appears  thai  the  entryman  died  prior  U)  the 
expiration  of  six  months  from  the  date  of 
entry,  and  his  heir  subHequontly  complied 
with  the  law  in  the  matter  of  cultivation  ..  141 

In  d^iennining  wheth««-  the  charge  of 
abandonment  will  lie  the  claimant's  tenn 
of  military  service  may  be  computed   aa 
forming  a  part  of  the  requialte  residence. . .  507 
TiMBBB  CULTURE. 

On  the  gronnd  of  IllAgal  execution  of  pre- 
liminary affidavit  is  good 466 
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The  entryman't  fkOurs  to  wean  tlie  r»- 
foisite  growth  of  treee  does  not  call  for  oan- 
oeLIadon  If  not  due  to  his  neglig«noe 

Non-oompllanoe  vlth  law  may  be  exonaed 
where  due  to  threats  of  personal  Tlolenoe, 
Vat  the  showing  should  disclose  reasonable 
gnrands  to  fear  personal  iivjnry — 

Contestant* 

Host  pay  the  feea  of  the  land  oflBoOi  in  the 
proceedings  institated  to  aeoore  eancell*- 
tion,  in  order  to  aoqoiie  a  preferenee  right. 

Right  of,  to  proeeed  against  an  entry  is 
not  defeated  by  its  snbseqnent  reUnqnish- 
ment  800 

Preference  right  of;  will  not  be  deHaated 
though  the  entry  is  canceled  on  the  Bubs»> 
quent  contest  of  another,  where  said  contest 
la  allowed  to  proeeed  sul^eot  to  rights  ae* 
eoxed  under  the  first 973 

Is  estopped  firom  asserting  his  prefeience 
right  as  against  one  with  whom  he  has  ver* 
bally  agreed  to  waiye  said  right,  and  thus 
induced  said  party  to  settle  upon  and  im* 
prore  the  land 881 

Of  a  scrip  location  is  entitled  to  preference 
right  of  entry  if  successful 638 

Who  applies  to  exercise  a  preference  right 
must  show  his  qualifications  as  an  entryman 
at  such  time 628 

Eaflure  of  a  successftil,  to  exercise  the 
preference  right  within  the  statutory  period 
can  not  be  excused  by  the  fact  that  he  was 
imprisoned  for  a  oiiminal  ofibnse  during 
such  period 620 

Preference  right  of;  will  not  be  deteimined 
until  an  application  is  filed  fbr  the  exercise 
thereof 587 

Is  not  entitled  to  a  preferenoe  right  unless 
he  pays  the  cost  of  the  contest,  including  the 
defendant's  testimony 640 

Who  secures  the  cancellation  of  a  swamp 
selection  acquires  a  preferred  right  of  entry  068 

Costs. 

QeePtaetiee, 

Decisions. 

See  OaneeUation,  JudgmthL 

Declaratory  Statements* 
Deed. 

Though  absolute  on  its  face  may  be  shown 
to  have  been  given  as  a  mortgage 687 

Divorce. 

SeeJudginenL 

Desert  Land. 

See  Applicaiton,  Sntry^  Final  Proqf» 
Price  of,  under  the  act  of  1877,  as  amended 
by  theact  of  March  8, 1891,  is  $1.25  per  aors, 

irrespective  of  railroad  limits 74 

Under  the  act  of  August  80, 1800,  a  home- 
stead entry  of;  subject  to  the  arid-land  act 
of  1888,  is  protected,  and  may  be  perfected  if 
not  selected  for  a  reservoir 


Paga 

That  has  been  eflbotasDy  reclaimed  la  not 
snl^ect  to  desert  entry 19A 

Declaratory  statement  illed  for,  under  the 
Lassen  oonn ty  act,  l^  one  who  holds  another 
tract  under  a  previous  filing,  confers  no 
right  as  against  the  subsequent  homestead 
entry  of  SBother 290 

The  degree  of  productiveness  after  irriga- 
tion doesnotnecessarily  determine  the  right 
of  entry,  if  the  land  is  in  fhot  desert,  and 
water  suflloiflnt  for  irrigation  has  been  sup- 
plied  J70 

Bntry  of,  after  the  passage  of  the  act  of 
August  80, 1800,  restricted  to  the  320  aores . .  886 

Bestriction  in  acreage  under  the  act  of 
1800  not  applicable  where  prior  to  the  issu- 
ance of  the  circular  of  August  0, 1890,  appU- 
cation  is  made  and  accepted  for  (MO  acres, 
though  an  irregularity  in  the  matter  of  the 
acoompanying  paymenr.  delays  action  there- 
on   551 

Duress* 

See  Oontettant. 

If  threats  of  personal  violenoe  are  alleged 
as  an  excuse  for  non-compliance  with  law, 
it  should  appear  that  there  waa  reasonable 
ground  to  fear  personal  injury 86 

Entry. 

See  IndUm  Xandt,  JBsMrvoCion. 
Generally. 

Should  not  be  allowedduringthe  pendency 
of  final  proof  submitted  by  a  prior  claim- 
ant 166 

Though  irregularly  allowed  f^honld  not  be 
oanceled  without  giving  the  entryman  an 
opportunity  to  be  heard  in  Its  defense Ill 

Of  land  on  eaeh  side  of  a  meandered 
stream  wUl  not  be  canceled  when  allowed 
while  the  practice  of  the  Land  I>epartment 
permitted  such  entries 601 

Failure  to  properly  note  of  record  in  the 
local  office  does  not  defeat  the  e&ect  of  an 
entry Ml 

Absence  of  record  in  the  General  Land 
Office,  showing  allowance  of,  will  not  defeat 
rights  secured  by  the  submission  of  proof 
and  issuance  of  final  receipt 848 

The  right  to  make  second,  wiU  not  be  con- 
sidered  in  the  absence  of  an  application  to 
enter  in  due  form 584 

Irregularly  allowed  of  land  withdrawn  for 
railroad  purposes,  may  be  permitted  to  stand 
as  of  the  date  such  land  is  restored 545 

Qood  faith  of,  not  impeached  by  the  fact 
that  an  acre  of  the  quarter  section  haa  been 
reser\'ed  for  the  location  of  a  land  office. ...    18 

Should  not  be  allowed  for  land  while  a  ctee 
involving  the  right  thereto  is  pending  on  ap- 
peal  Ill 

A  transferee  is  entitled  to  a  reinstatement 
where  the  entry  is  canceled  through  collu- 
sion with  the  entryman,  and  where  no  oppor- 
tunity to  show  the  validity  of  the  entry  haa 
been  aooorded  the  tranaferee 85 
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DissKRT  Land. 

The  limitation  In  section  8  of  the  desert 
land  aotf  as  amended  by  the  act  of  March  3, 
189],  of  the  right  to  resident  citiaens,  applies 
at  the  final  entry  as  well  as  at  the  original.  666 

The  phrase  -'resident  citiaen,"  as  used  in 
the  statute  as  amended  March  3,  1891,  em- 
braces persons  entitled  to  protection  in  the 
Qzeroise  of  dvil  rights,  and  should  be  read  in 
connection  with  sections  one  and  seven  of 

said  act •^ 

Made  snbseqnent  to  the  act  of  March  8, 
18©1,  limiting  the  light  of  entry  to  resident 
citizens,  and  in  violation  of  such  restrictions, 
mnst  be  canceled,  thoogh  allowed  by  the  lo- 
cal ofBcors  before  tliey  learned  of  the  passage 

of  said  act 506 

Restricted  to  320  acres  by  the  act  of  An- 
gust  30, 1890. 
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Can  not  be  made  of  land  that  has  been 
previously  effectually  reclaimed 184 

A  claimant,  under  an  alleged  assignment, 
must  show  the  fact  of  assignment,  and  that 
it  was  made  prior  to  April  15,1880 128 

May  be  equit-ably  confirmed  w  her©  allowed  I 
on  final  proof  submitted  after  the  expiration 
of  the  statutory  period,  and  the  delay  Is  ex- 
plained  — " 

HOMKSTEAD. 

Reaerves  the  land  firom  the  operation  of 
an  executive  order  creating  an  Indian  res- 
ervation  ^* 

Mav  embrace  160  acres  in  an  odd-num- 
bered section  within  railroad  limits  if  ex- 

eeptod  from  the  grant 71 

Rale  of  approximation  will  not  be  en- 
forced where  it  operates  to  deprive  the  en- 
tryman  of  his  improvements,  and  the  diflfer- 
enoe  between  the  excess  and  the  defloleiicy 

isbntsUght M8 

Second,  under  section  2,  act  of  March  2, 
1889,  can  not  be  held  to  relate  back  to  a 
former  entry  of  the  same  tract,  and  thus 

effect  a  reinstatement  of  said  entry 806 

Seoond,  not  authorised  by  section  2,  aofc 
of  March  2, 1889,  where  the  entryman  prior 
to  the  passage  of  the  act,  has  purchased  the 
land  covered  by  his  first  entry  under  the 

act  of  June  15. 1880 «!• 

Of  an  alien  relates  back  to  settlement  on 
subsequent  naturalisation  in  the  absence  of 

any  intervening  right 668 

A  timber-culture  entryman  who  pays 
cash  for  an  excess  in  acreage  and  subse- 
quently roUnquishea  and .  applies  for  the 
land  under  the  settlemant  laws,  is  not  enti- 
tled to  credit  for  the  payment  made  under 
the  former  entry 


PRBttMPTION. 

Rights  secured  by,  not  defeated  by  ftdl- 
ure  of  local  office  to  forward  the  final  proof.  849 

Timber  Culture. 

Based  on  preliminary  affidavit  executed 
outside  of  the  district  must  be  canceled  if 
eontested  on  that  ground 4W 
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A  manied  woman  is  disqualified  fIrom 
making,  unless  she  is  the  head  of  a  family.  610 

Excess  over  160  acres  must  be  paid  for  in 
oash,  or  relinquished • 489 

Can  not  be  amended  for  land  not  intended 
to  be  originally  entered,  and  the  repeal  of 
the  timber-culture  act  precludes  a  second 
entry  embracing  said  tract 632 

Second,  may  not  be  made  by  one  who  re- 
linquishes the  first  because  it  does  not 
cover  the  land  selected  and  fails  to  nhow 
that  the  alleged  error  can  not  be  corrected.  564 

Where  irregularly  allowed  during  the 
pendency  of  a  prior  contest  the  entryman 
must  show  compliance  with  law  during  tlie 
pending  suit ^29 

Made  on  the  date  of  the  repealing  act, 
March  3, 1801,  by  a  successful  coute»tant 
may  be  allowed  to  stand 614 

Confirmation,  Section  7,  Act  of  March 

3, 1891. 

Anadverse  claim  originating  prior  to  final 
entry  defeats  confirmation  under  the  body  of 
said  section *81 

Theoccupancy  of  land  by  townsite  settlers 
at  the  time  of  soldiers'  additional  entry  is  an 
**ad verse  claim "  that  defeats  confirmation 
under  the  body  of  the  section 367 

Pendency  of  a  contest  does  not  defeat  con- 
firmation in  the  interest  of  a  transferee 349 

In  determining  the  right  of  a  transferee, 
the  transfer  is  protected  by  the  presump- 
tion of  good  faith  up  to  the  point  where  suf- 
ficient evidence  is  furnished  to  overcome  it.  661 

A  transferee  is  bound  to  know  the  status 
of  a  tract  at  thedateof  purchase,  and  where 
at  such  time  the  records  of  the  local  office 
show  the  cancellation  of  the  entry,  he  can 
not  invoke  the  confirmatory  provisions  of 

said  section .- ^ 

Is  confirmed,  where  at  the  date  of  said  act 
the  land  is  held  by  a  transferee  who  is  en- 
titled to  confirmation,  and  is  subsequently 

purchased  by  another  in  good  faith 573 

The  sale  of  an  undivided  interest  in  the 
land  covered  by  an  entry  does  not  bring  it 
within  the  confirmatory  provisions  of  said 

section ^ 

Transferee  is  entitled  to  confirmation  of 
soldier's  additional,  though  the  original  en- 
try may  have  been  canceled 648 

A  soldier's  additional  homestead,  based 
upon  service  in  the  Missouri  Home  Guard, 
may  be  confirmed  in  the  interest  of  the  trans- 
feree  467,622,649 

The  doctrine  announced  in  the  Coonsy  case 
should  not  be  extended 64i 

Susceptible  of  confirmation  in  the  inter- 
est of  a  tranfiferee,  and  also  within  the  pro- 
viso, should  be  a<!^iudicated  under  the  pro- 
viso. This  rule  should  not  be  enlarged  by 
QonstrucUon • ,••••—.•••.••• 
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EQHltable  Aetlon* 

See  Entry,  FrivcUe  OUUmt. 

Not  defeated  by  an  intervening  contest 
filed  after  the  inlUation  of  aetion  by  the  gov- 
ernment     83 

Bale  15  is  obsolete i07 

Estoppel. 

One  who  asserts  no  claim  to  land  in  the 
possession  of  another,  and  remains  silent, 
though  knowing  that  the  adverse  occupant 
continues  to  claim  and  improve  the  land,  is 
.estopped  firom  sabseqnentlj  denying  the 
good  faith  of  the  occnpant  and  asserting  a 
right  of  priority  in  himself 476 

Evidence. 

See  Judfffnent,  Mineral  Land. 

The  admissions  of  an  entryman  against 
the  validity  of  an  enU-y  are  admissible  in  a 
proceeding  where  such  entryman  fails  to 
appear  and  testify ggt 

Submitted  without  opportunity  of  cross- 
examining  the  witnesses  should  not  be 
made  the  basis  of  final  decision  in  a  con- 
tested case 47X 

Kay  be  taken  before  a  commissioner 
under  Rule  86  of  Praotioe.  but  this  is  only 
done  on  the  application  of  one  of  Uie  par- 
ties   700 

Fees. 

S^e  Bepayment, 

Fllinff. 

Second,  allowed  where  the  first  is  aban- 
doue<l  on  aooonnt  of  threats  and  actual  vio- 
lence     25 

Should  not  be  transmuted  to  a  homestead 
entry  without  notice  to  adverse  claimant . .  120 

Second,  for  desert  land  under  the  Lassen 
county  act  is  not  permissible tSO 

Three  months  after  the  restoration  of  land 
allowed  for,  in  case  of  settlement  on  land 
reserved  for  railroad  purposes 390 

Life  of,  extends  till  six  months  after  cloae 
of  military  aervioe,  where  aotoally  called 
away  fW>m  the  land  by  such  duty 064 

Statutory  limitation  as  to  life  of,  on  nn- 
offore<l  land 066 

Made  in  good  faith  by  a  minor,  but  abui- 
dened  when  the  defect  is  discovered,  is  no 
bar  to  a  second 411 

Allowed  for  land  embraced  within  a  rail- 
road Indemnity  selection,  pending  on  ap- 
peal, should  l>e  suspended  until  final  dispo- 
sition of  the  aeleetion 41g 

An  erroneous  allegation  In,  m  to  the  date 
of  settlement  does  not  preclude  the  pre- 
emptor  from  shoviing  the  actual  date 431 

Can  not  be  reoei  ved  for  land  covered  by  an 
order  for  survey  and  offering  as  an  isolated 
t  rac  t 458 

Can  not  be  rade  under  the  preemption 
law  by  a  married  woman  living  apart  from 
her  husbriiid  under  a  voluntary  agreement 
of  scparatlou 430 


Page 

Forest  Lands. 

See  Ueurvation. 

Final  Proof. 

Genkrally. 

May  be  submitted  daring  the  pending  of 
a  contest.  Heeamended  Bale  63  of  Practice.  260 

Submitted  during  the  suspension  of  the 
township  plat  may  be  received  and  hold 
awaiting  the  removal  of  such  suspension 
and  on  such  removal,  be  accepted,  if  other- 
wise satisfactory,  on  execution  of  new  final 
afiidavit 705 

Submitted  during  the  pendency  of  adverse 
proceedings  on  appeal,  and  prior  to  the 
amendment  of  Rule  63  of  Praotioe,  may  be 
considered  under  said  rule,  where  due  no- 
tice is  given,  and  no  adverse  right  exista. . .  411 

The  failure  of  a  railroad  company  to  re- 
spond to  a  settlw's  notice  of  intention  to 
submit  is  a  waiver  of  the  company's  right 
to  deny  the  facte  as  established  by  said 
proof 251 

One  who  offers,  in  the  presence  of  an  ad- 
verse claim  must  abide  the  resnlt  of  such 

proceedings 616 

Special  notice  of  intention  to  submit,  should 
be  given  a  railroad  company  where  the  land 
is  embraced  wi^rin  a  pending  indemnity  se- 
lection  .' 111 

Entry  allowed  daring  the  pendency  of, 
will  not  prevent  the  claimant  from  submit- 
ting further  proof  to  show  that  he  had  in 
fact  complied  with  the  law 166 

ProtsAt  against,  raises  an  iaane  that  may 
be  tried  before  the  local  ofiSoe,  and  on  appeal 
the  Commissioner  is  vested  with  due  Jurla- 
diotion 176 

Proceedings  on,  can  not  be  treated  as  ex 
parte  where  a  protest  is  filed,  and  evidenoe 
furnished  thereunder.... 176 

Dbsbrt  Land. 

Hay  be  receded  if  not  made  In  the  man- 
ner preaoribed  by  the  regulations,  and  be* 
fore  Ml  officer  authorised  to  aet  in  suoh 
matter 46 

Proof  as  to  the  ownenhip  of  the  reqni- 
site  amount  of  water  to  effect  reolamation 
is  enfilciMit  where  due  eomplianoe  with  local 
regulations  is  shown 61 

Where  the  statutory  period  for  the  sob- 
mission  of,  has  expired,  and  opportunity  ia 
given  to  submit  the  same  within  a  spedfled 
time,  it  should  be  rejected,  if  not  presented 
within  said  time,  or  good  reason  shown  ftnr 

delay 46 

PRKfiMPTION. 

Six  months  after  dose  of  mflitary  servlee, 
in  which  to  submit 864 

Made  up  of  testimony  taken  before  an 
unauthorised  officer  and  supplemental  evi- 
dence taken  outside  the  .State,  may  be  ae- 
cepted  with  a  view  to  equitable  action,  where 
the  claimant's  physical  condition  prevents 
the  subniission  of  further  proof  in  regular 
form 687 
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Bigbt  of  an  heir  to  sabinft,  is  not  pro- 
Tented  by  tiie  fiMst  that  snoh  hdr  may  haTo 
•old  his  interest  in  the  land MB 

Time  for  submission  can  not  bo  oztoaded 
-  on  showing  Cailure  of  arope  and  applying  for 
leaveof  absc^nce 207 

And  application  for  extension  of  time  for 
payment  may  be  snbmitted  wiihoat  waiting 
for  expiration  of  filing SOQ 

Timber  Culturk. 

Ko  authority  for  the  svbniaslon  of,  prior 
to  the  expiration  of  eit(ht  yearn  from  data 
of  entry 88 

Submitted  since  the  act  of  March  3, 1881, 
must  show,  as  under  the  aet  ot  1878,  six  htm- 
dred  and  aoTenty-flye  living  and  thrifty 
trees  to  each  acre 484 

Hearing. 

See  PraetiM. 

Homestead. 

See  Desert  Land,  JSntry,  Final  Proitf^  In- 
dian Lands,  Oklahoma  Landa^  BeHdenc; 

Gene  RALLY. 

Sight  to  make  entry  not  defeated  by  the 
£Mt  that  final  certificate  haa  not  iaaned  om 
prior  preemption  proof,  under  whioh  dne 
ooroplianoe  with  law  is  shown 88 

Entry  made  with  intent  to  use  the  land, 
or  a  part  thereof;  for  townsite  purposes 
renders  the  entry  invalid  in  its  entirety 452 

Good  &ith  of  an  entry  not  impeached  by 
the  fact  that  an  acre  of  the  quarter  section 
has  been  reserved  for  the  location  of  a  land 
ofilee 18 

Entry  of  land  subsequently  foond  W  ooa- 
tain  coal  can  not  be  completed 426 

Validity  of  entry  made  by  a  divorced 
woman  may  turn  on  the  good  liidth  of  the 
divorce  proceedings ,.  070 

Second  entry  under  section  2,  act  of 
March  2, 1880,  does  not  relate  back  and  effiMt 
a  reinstatement  of  the  first 805 

One  who  makes  a  second  entry,  under  aeo- 
tion  2,  aet  of  March  2, 1889,  is  entitled  to 
credit  for  military  service  m  making  proof 
of  residence,  although  allowed  credit  there- 
for under  his  former  entry 604 

Entry  may,  under  the  act  of  March  3, 1870, 
embrace  160  acres  of  land  in  an  odd-num* 
bered  section  within  railroad  limits,  where 
suoh  land  is  excepted  firom  the  grant 71 

The  provisions  of  section  2308,  Kevised 
Statutes,  are  not  intended  to  include  per- 
sons serving  in  tho  regular  army  since  the 
dose  of  the  rebellion 472 

Act  of  June  16,  1880. 

The  right  of  purchase  under  section  2  ex- 
tends only  to  entries  of  land  *'  properly  sub- 
ject to  such  entry,"  and  does  not  include  an 
entry  of  land  x>reviou8ly  withdrawn  in  aid 
of  a  railroad  grant 103 
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ADTOTIOirAL. 

The  right  to  BMilDa,  under  seotion  6,  act  of 
March  2, 1889,  is  not  burred  by  a  previous  ad- 
ditional entry  of  contiguous  land,  made  by 
the  applicant  under  section  6  of  said  act,  if 
the  whole  amount  of  land  thus  taken  does 
not  exceed  160  acres 277 

Adjoining  farm. 

The  original  aa  well  as tlM adjoining  farm 
must  be  held  for  agricultural  purposes,  and 
the  entryman  must  be  the  owner  in  his  own 
right  of  the  original  farm 881 

Ownenhip  of  an  adjacent  tract  Is  essen- 
tial to  the  right  of  entry  618 

Soldier's  additional. 

The  right  to  make  entry  is  personal  and 
not  assignable 205 

Land  occupied  for  townslto  purposes  not 
subject  to  entry 808 

Improveineats* 

See  RsMrvaHon. 

Indemnity. 

See  Hailroad  Orant,  School  Land, 

Indian  ]Laud8» 

See  liigkt  qf  IToy. 

The  riparian  ownership  of  an  allottee 
whose  lands  are  adjacent  to  a  meandered  non- 
navigable  lake  includes  the  lauds  to  the 
middle  of  said  lake 158 

Instructions  of  February  15, 1882,  foroflfer- 
ing  at  public  sale  Oaafre  lands  that  have  not 
been  paid  for  in  aocordance  with  the  tenna 
of  the  sale 17S 

Within  the  oeded  portion  of  Oklahoma  are 
not  within  tho  provisions  of  the  general 
allotment  act,  but  an  allotment  of  such  land 
made  to  protect  an  lodiaa's  improverattite 
excepts  the  land  covered  thereby  firom  entry 
and  settlement 335 

Circular  instruotions  of  Karoh  22, 1802, 
with  reepect  to  the  opening  to  settlement 
and  entry  of  Sisseton  and  Wahpctoa  lands  .  802 

The  preference  right  of  entry  on  Sioux 
lands,  conferred  by  section  23,  act  of  March 
2,  1889,  is  limited  to  the  lands  originally 
claimed  by  the  settler 853 

Allotment  should  be  made  where  selec- 
tions have  been  received  under  f>ection  13,  act 
of  March  2, 1689,  and  there  are  no  prior  valid 
olaims  thereto  t  and  in  case  of  the  allottee's 
death  prior  to  the  approval  of  the  allotment 
patent  should  issue  in  accordance  with  sec- 
tion 8  of  said  aet 436 

Formerly  occupied  by  the  Mille  Lac  In- 
dians are  not  subje<^t  to  disposition  under 
the  general  land  laws,  but  under  the  special 
provisions  of  the  act  of  January  14,  1869 497 

Homestead  entry  made  under  the  act  of 
June  10,  1672,  improperly  canerlod  on  a 
charge  of  abandonment  should  be  reinstated 
and  opportunity  given  to  show  additional 
compliance  with  law 548 
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Instructions  and  Circulars. 

See  TdbUt  ^,  pagee  xvu  end  xvm. 

Island. 

&Q0  Survey. 

Formed  in  a  riTer  after  the  enrrey  and 
dlepoeition  of  the  adjoining  shore  lands  does 
not  belont:  to  the  United  States 488 

Isolated  Tract« 

See  Survey. 

Jud^nient. 

In  detormining  the  rights  of  third  parties 
set  up  against  the  homestead  entry  of  a  di> 
Toroed  woman,  it  is  competent  for  the  Depart- 
ment to  inquire  into  the  good  faith  of  the  di- 
Toroe  proceedings 670 

Jurisdiction. 

See  Practice,  sab-title  KoHee. 

liUnd  Department. 

A  Tscanoy  in  the  oflBoo  of  either  the 
register  or  reoeiyer,  disqualifies  the  remain* 
ing  incumbent  for  the  performance  of  his 
duties  during  such  vaosncy 183 

The  Commissioner  may  direetthe  suspen- 
sion  of  all  bnsineas  at  a  local  offtce  that  re- 
quires the  joint  action  of  both  oflBoers, 
where  the  illness  of  one  renders  him  unable 
to  act 507,316 

Regulations  of,  in  matters  of  procedure 
on  the  opening  of  publio  lands  to  entry, 
oonclosive  upon  parties  taking  actirai 
thereunder  withoiit  protest 870 

While  closed  for  the  transaction  of  busi- 
ness, time  does  not  run  against  parties  cited 
to  appear  before  such  office 408 

The  fitUure  of  a  reoeiTer  to  aooount  for  the 
purchase  money,  paid  on  submission  of  pre- 
emption proof,  does  not  deflsat  the  preemp- 
tor's  right  to  a  patent 200 

A  special  agent  should  not  examine  and 
report  upon  claims  at  the  request  of  inter- 
ested parties 88 

liake. 

See  PvibUc  Land^  Survey, 

Under  the  law  of  Oregon  the  title  of  ri- 
parian proprietors  on  the  borders  of  nayiga* 
ble,  and  rivers,  extends  only  to  the  water's 
edge.  The  right  beyond  the  edge  is  only 
am  easement  that  can  not  be  conveyed '115 

If  none  of  the  lands  contiguous  to  a  former 
non-navigable  meandered,  have  been  dis- 
posed of,  or  applied  for,  the  land  previously 
covered  by  water  may  be  surveyed  for  dis- 
position as  government  land,  if  it  has  be- 
oomedry  and  fit  for  use 110 

Biparian  ownership  of  lands,  adjacent  to 
a  non-navigable  meandered,  includes  the 
lands  to  the  middle  thereof IM 

Lands  lying  within  the  meander  line  of  a 
non-navigablo,  belong  to  the  adjacent  pro- 
prietor   ' 274 

Purchaser  of  mennderrd  land  lying  on  the 
border  of  a,  takes  title  to  the  shore  line. ...  510 


Married  Woman* 

See  Bntry,  sab  tlUe  Timber  (Mturet  Rom^ 
Head,  Pre-emption. 

Mineral  Land. 

See  Ooal  Lamd,  BaOroad  OrtiU,  Sdaoei 
Land. 

TVliere  a  mineral  entry  has  been  allowed  on 
land  returned  as  agricultural  the  burden  of 
proof  will  lie  upon  one  who  thereafter  al> 
leges  the  Isnd  to  be  in  £aot  agricultural 54 

On  issue  Joined  as  to  the  character  of  a 
tract,  the  matter  to  be  determined  is  whether 
as,a  present  fact  the  land  is  more  valuable 
for  mineral  than  for  agriculture 5i, 

The  burden  of  proof  is  witii  one  who  al- 
leges the  mineral  character  of  land  that  is 
returned  as  agricultnral 

There  must  be  compliance  with  the  home- 
stead law  to  bring  land  within  the  exception 
provided  by  the  act  of  March  3, 1883  (Ala- 
bama)  

The  act  of  ]£arch  3, 1883,  does  not  require 
a  public  ofiering  of  land  returned  as  contriin- 
ing  "  iron,"  if  such  returned  does  not  nhow 
that  said  laud  is  "  valuable  "  for  the  iron  it 
contains  ( Alabama) 

Discovery  of  coal  on  land  embraced 
within  an  original  homestead  entry,  pre- 
cludes the  completion  of  such  entry 

Minlnir  Claim. 

The  notice  of  application  must  be  pub- 
lished in  the  newspaper  nearest  to  the  <*luira .  138 

Application  for  patent  oan  not  be  allowed, 
if  the  description  of  the  claim  in  the  pub- 
lished notice  is  not  in  accordance  with  the 
official  field  notes  of  survey tf 

The  published  notice  is  sufficiently  defi- 
nite in  the  matter  of  shovrlng  the  connect- 
ing line,  where  It  Identifies  the  claim  by 
connection  with  a  corner  of  a  patented  town- 
site,  which  is  also  the  comer  of  a  patented 
placer,  both  of  which  are  connected  with  a 
mineral  monument 106,94 

Where  the  published  notice  is  not  suffi- 
ciently explicit  in  the  matter  of  description, 
but  the  posted  notice  is  in  due  form,  the  de> 
feet  may  be  cured  by  equitable  action  in  the 
absence  of  protest  or  adverse  dlaim Mi 

Footnote  attached  to  printed  notice  of  ap- 
plicstion  showing  period  of  publication  is 
no  part  of  the  notice 188 

A  decision  of  the  General  Land  Office 
holding  insufficient  the  publication  of  notice 
on  which  a  mineral  entry  is  allowed,  and 
requiring  new  publication,  is  the  denial  of  a 
substantial  right  firom  which  an  appeal  will 
Ue 

A  protestant,  who  alleges  an  adverse  inter- 
est,  non-eomplianoe  with  law,  and  whose 
application  fbr  a  hearing  has  been  denied,  ia 
entitled  to  be  hoard  on  a]>peal 

One  who  flies  an  adverse  claim  out  of 
time,  and  brings  suit  thereon,  but  not  in 
time,  does  not  occupy  the  status  of  an  **ad- 
vorac  clnimnnt,"  but  that  of  a  *' protestant'* 
without  interest •••...• 
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An  adverse  claim  filed  oat  of  time  and 
suit  baeed  thereon  bnt  not  begun  within 
the  period  prescribed  do  not  preclude  the 
aUowance  of  mineral  entry;  nor  does  the 
pendency  of  such  «uit  bar  tlie  issuance  of 
patent  on  said  entry 180 

The  f  !ilnre  of  an  adverse  claimant  to  prose- 
cute his  suit  in  the  courts  with  reasonable 
diligence  amounts  to  a  waiver  of  the  adverse 
claim,  and  removes  the  rttay  of  proceed! ugs 
in  the  Bepartmimt 180 

On  the  termination  of  Judicial  proceedings, 
the  entry  should  be  made  in  conformity 
with  the  decree,  and  not  allowed  in  the  ab- 
sence of  the  judgment  roll 808 

Decree  of  court  in  adv^ve  proceedings 
determinen  right  of  possession  as  between 
the  parties  but  does  not  deprire  the  Land 
Department  of  jurisdiction  to  ascertain  the 
true  character  of  the  land  and  whether  there 
has  been  due  compliance  with  law 841 

Judgment  of  a  court  that  placer  ground 
may  be  taken  as  a  lode,  or  that  known  lodes 
maybe  entered  as  placer  ground,  sul^ect 
only  to  the  right  of  the  lode  claimants  be- 
neath the  surface,  is  in  conflict  with  the  law 
and  will  not  be  followed  by  the  Department.  041 

An  entry  can  not  be  perfected  without 
the  requisite  payment  on  application  for 
patent,  though  the  proof  may  show  oom- 
pliance  with  the  law  in  other  respects,  and 
the  claim  will  be  subject  to  relocation  sub- 
sequently, if  the  statutory  requirement  aa 
to  annual  exi>enditnre  is  not  observed 48 

Entry  of  lode  in  conflict  with  prior  placer 
patent  need  not  be  canceled,  but  should  be 
8uspende<l,  with  the  view  to  Judicial  pro- 
ceedings for  the  vacation  of  said  patent  as 
to  the  land  in  conflict 47 

In  conflict  with  a  prior  grant  to  araOroAd 
for  station  purposes  may  pass  to  patenti 
subject  to  the  company's  right  of  ocoupanoy 
as  to  the  part  in  conflict 105 

A  mineral  claimant  of  land  embraced 
within  a  patented  town  site,  to  obviate  Judi- 
cial proceedings,  may  secure  a  reconvey- 
anoe  of  such  land  to  the  United  States,  and 
so  vest  the  Department  with  Jurisdiction  to 
pass  upon  the  validity  of  his  olaim 188 

Placer. 

Placer  entry  made  for  the  purpose  of  se- 
curing title  to  lodes  and  veins  known  to  ex- 
ist is  in  violation  of  law  and  must  be  can- 
celed  886 

In  case  of  an  alleged  conflict  between  an 
agricultural  entry  and  a  prior  placer  claim, 
the  actual  extent  of  said  claim  should  be 
shown  by  survey 59 

Patent  for  a  placer  pa^ises  title  to  all  lodes 
or  veins  contained  therein  if  they  are  not 
known  to  exist  at  the  date  application  is 
made 664 

A  placer  patent  for  land  including  aknown 
lode  not  sp«M'iflcally  excepted,  conveys  title 
to  all  of  said  land,  and  terminates  the  jnris- 
diction  of  the  Department  over  the  same. . .    47 
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Mill  Site. 

The  building  of  a  tram  road,  or  the  grad- 
ing of  the  roAd  bed  therefor,  Is  not  such  a 
use  or  improvement  of  the  land  as  warrants 
the  allowance  of  a  mill  site U 

Application  for  a  mill  site  will  not  be  al- 
lowed where  the  improTeroents  are  located 
on  the  line  between  two  mill  sites,  without 
either  location  possessing  the  requisite  im- 
provements iudex>endeutly  of  the  other  ....    11 

The  erection  and  maintenance  in  good 
fidth  of  dwelling  houses  for  the  oocupanoy 
of  workmen  employed  for  purposes  in  con- 
nection with  a  mill  is  such  an  occupancy 
as  will  authorize  the  allowance  of  a  mlU 


site 


178 


The  first  clause  of  section  2337,  Revised 
Statutes,  contemplates  the  allowanoe  of  a 
mill  site  only  where  the  land  Is  used  or  oo* 
cupiod  for  niining  or  milling  puzpoaes  al 
the  time  application  Is  made §44 

IHatarallzatlOD. 

SeeAIim. 

If  ew  nisidiid. 

See  Scrip, 

Notice. 

SeeProsMss. 

Officer. 

Failure  of,  to  propeily  roporl  an  entry 
does  not  defeat  rights  thereunder •..  140 

Offering. 

See  Minsral  Land. 

Oklahoma. 

Etee  Sehool  Land,  Twm  8tU, 

The  commutation  of  a  homestead  entry 
under  section  21,  act  of  May  2, 1880,  can  not 
be  allowed  where  it  Is  apparent  that  the 
land  is  intended  for  town-site  purposes. ...    11 

Under  section  22,  act  of  May  2, 1890,.  the 
entryman  may  purchase  for  town-site  pur- 
poses such  subdivisions  as  may  be  required 
therefor,  and  perfect  title  to  tiie  remainder 
under  the  homestead  law 18 

An  entryman  who  desires  to  purchase  for 
town-site  purposes  under  section  22,  act  of 
May  2, 1890,  must  show  that  he  is  entitled  to 
])erfeot  title  under  the  homestead  law,  with- 
out reference  to  the  fact  that  the  land  is  oo- 
oupied  and  required  for  town-site  purposes  148 

A  homesteader  who  has  voluntarily  parted 
with  the  control  of  the  greater  part  of  his 
land,  and  agreed  to  convey  title  thereto 
when  his  claim  is  perfected,  is  disqualified 
as  a  homesteader,  and  hence  can  not  por- 
ch ane  under  section  22,  act  of  May  2,  1890  .  140 

Lands  acquired  from  the  Sac  and  Fox  na- 
tion under  the  agreement  approved  Febru- 
ary 13. 1891,  and  included  within  a  home- 
stead entry,  may  be  purchased  for  town-site 
puri>oses  under  section  22,  act  of  May  2, 
1890 41ft 
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Payment  for  land  purchased  nnder  soetian 
22,  act  of  Hay  22,  ahould  be  made  in  cur- 
rency, or  by  draft  on  Kew  York,  e:]i^cbange 
paid 41» 

A  horocfitead  made  with  Intent  to  uae  a 
part  of  the  bind  as  a  town  site  Is  invalid  in 
its  entirety,  and  the  invalidity  can  not  be 
limited  to  partioular  tracts  eiUier  by  reUn- 
qnishment,  or  purchase  of  a  portion  of  the 
land  under  section  21,  act  of  June  2, 1890. . .  462 

One  who  is  biwftilly  within,  at  the  pas- 
ssce  of  the  act  ot  Karch  2,  1889,  and  sore- 
niains  until  the  lands  are  opened  to  settle- 
ment and  entry,  but  does  not  take  advantage 
of  his  prese&oe  as  a^nst  others,  is  not  dis- 
qualified by  such  presence  firom  acquiring 
title  in  said  Territory ^.  &98 

Osatfe  Laiid. 

See  Indian  Lands, 

Pabks  and  Ceheteribs, 

Circular  of  May  23, 1892,  issued  under  the 
act  of  September  30,  U990,  autttorising  in- 
corporated towns  to  make  entry  of  public 
lands  for  park  and  cemetery  purposes 600 

Pnteiit. 

See  CertifieaHon^  Toxpn  Sits. 

May  bo  surrendered,  and  other  land  taken 
in  satisfaction  thereof,  to  oorxeet  an  erior 
of  the  Land  Department  and  avoid  litiga- 
tion      60 

The  Cominission«r  may,  on  the  request  of 
the  patentee,  withhold  and  cancel  ai,  that 
does  not  d(»oribo  the  land  entered,  even 
though  a  relinquishment  of  the  erroneous 
patent  is  not  filed *. 380 

Portion  of  land  included  may  be  relin* 
quished,  and  in  the  place  of  such  land  a 
tract  may  be  taken  which  titrough  mistake 
was  not  inoluded  in  the  original  entry  nor 
in  the  patent  issued  thereon 475 

Wh^  issued  in  confonnity  with  tiie  en* 
Ure  record,  ^e  liepartnient  is  without  an- 
Verity  to  accept  a  surrender  thereof  Ibr 
the  amendment  of  Uie  record  and  reissue 
in  accordance  with  the  amended  record  ....  634 

Pajrment. 

A  deposit  of  money  in  a  government  de- 
I»ository  may  be  accepted  as,  where  a  laiips 
sum  is  involved , , 461 

Being  made  in  full  for  land,  the  failure  of 
the  receiver  to  account  for  the  money,  does 
not  defeat  the  right  to  a  patent 200 

Failure  of  local  of&ces  to  report  proof  and, 
does  not  defeat  rights  secured  by  an  entry.  340 

For  an  excess  in  acreage  under  a  timber- 
culture  entry,  can  not  be  credited  upon  a 
subseqa<'iit  relinquishment  and  homestead 
entry  of  the  land  by  the  same  party 589 

For  Oklahoma  land,  entered  for  town  site 
purposes  under  section  22,  act  of  May  2, 1890, 
shoul<l  be  maile  either  in  curriBucy,  or  by 
Kew  York  drafts  exchange  paid 410 


PreSmptor  not  required  to  wsit  until  UAsr 
the  expiration  of  fiUag  to  apply  tar  extsn- 
sion  of  time  for 609 

PratcUce. 

GSNBRALLT. 

The  Department  may  waive  questions 
aflbcting  the  regularity  of  proceedings  be- 
low     47 

Bole  53  amended  so  as  to  permit  the  sub- 
mission of  final  proof  during  the  pendency 
of  a  contest 250 

Begulations  of  local  oflice  in  the  matter  of 
procedure  on  opening  public  lands  to  entry 
conclusive  upon  parties  taking  action  there- 
under witiiout  protest 870 

Papers  are  not  filed  when  received  ai  the 
local  office  during  a  vacancy  in  the  office  of 
either  register  or  receiver 133 

Under  a  rule  to  show  cause  why  an  entry 
should  not  be  canceled,  time  should  not  run 
agalBst  the  entryman  while  the  local  offioe 
is  closed 488 

A  motion  to  dismiss  filed  after  the  day  set 
for  hearing  should  not  be  acted  upon  with- 
out notice  to  the  opposite  party 91 

An  order  of  the  local  office  dismissing  a 
contest  Is  not  aua  spontA,  where  suth  action 
is  not  taken  until  after  a  motion,  asking 
therefor,  has  been  filed 91 

A  motion  to  dismiss,  under  the  order  of 
January  17,  1801,  must  be  sustained  where 
it  appears  that  the  Department  is  without 
Jurisdiction,  patent  having  issued  for  the 
laud no 

Brief  containing  charges  of  oormptlon 
against  officers  of  the  Land  Department  will 
be  stricken  i^m  the  files 446 

Amxndmsnt. 

In  proceedings  against  a  final  entry  tiie 
local  offioers  have  no  authority  to  allow, 
where  the  new  matter  is  not  related  to  the 
orginal charge 447 

Appeal. 

By  different  parties,  and  ralatiag  to  dif- 
liarent  tracts  of  land,  siioold  be  transmitted 
to  the  Department  separately 271 

Will  lie  from  a  decision  requiring  a  min- 
eral entryman  to  make  new  publication  of 
notice 607 

Will  not  lie  from  an  interlocutory  order  .  490 

Bight  of,  should  be  accorded  a  mineral 
protestant  who  alleges  an  adverse  interest, 
non-compliance  with  law,  and  whose  applica* 
tion  for  a  hearing  has  been  denied 08 

lu  the  absence  of,  the  Commissioner's  de- 
cision becomes  final,  and  he  is  thereafter 
without  Jurisdiction  to  modify  his  action 
therein... 574 

In  the  absence  of,  the  decision  of  the  local 
office  is  final  as  to  the  facts  and  can  be  dis- 
turbed only  under  Kule  48 2tt 
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Time  Ayr,  etn  not  be  extmdeil  Yij  stiiRilA- 
tkmof  aUoncys 423 

Sxt«ii8ion  of  the  time  for  taking,  eaa  not 
be  granted  by  the  local  offloers 428 

Application  for  tbe  extension  of  the  time 
alloved  for,  ahonld  be  preaented  tothe  Gen- 
eral Limd  Office,  and  before  said  period  baa 
expired 488 

One  who  consenta  to  delay  in  taking,  can 
not  be  heard  to  raiee  the  qaeatlon  of  timet  ^ 
the  Department  takes  action  on  the  merlta 
of  the  case 423 

Time  for  taking,  is  not  suspended  by  a 
motion  for  review  filed  ont  of  time 67 

Rnle  70  is  not  applicable  except  where  the 
motion  for  reTiew  ia  filed  within  the  time 
allowed  for  appeal 154 

Time  for  taking,  begins  to  mn  from  the 
date  when  service  of  the  notice  of  the  decia- 
ion  is  first  made,  where  said  notice  is  serred 
both  on  the  attorney  of  recerd  and  the  party 
he  represents 428 

Ten  days  additional  allowed  for  the  per> 
fection  of,  from  the  local  office,  where  notice 
of  decision  ia  sent  by  mail 802 

Will  not  be  entertained  in  the  absence  of 
dne  notice  to  adTerse  parties 462 

Specifications  of  error,  to  receive  consid- 
eration, should  set  out  the  particular  dejec- 
tions raised  to  the  decision  from  which  the 
apiieal  is  taken 700 

Amended  specifications  of  errot,  filed  out 
of  time,  can  not  be  accepted  on  the  gronnd 
that  the  delay  was  oansed  by  the  necessity 
of  employing  new  coonsel 217 

Rule  82  does  not  contemplate  notice  to  the 
appellant,  with  opportunity  for  amendment 
where  proper  specifications  at  error  are  not 
filed 217 

Right  of,  from  Commissioner's  decision  ia 
lost,  where  the  appeal  from  the  local  office 
doea  net  o«mt«in  a  specification  of  errors  and 
is  dismissed  for  that  reason 176 

Costs. 

A  motion  to  dismiss,  on  the  gronnd  that 
the  contestant  has  not  paid  the  requisite 
fees,  should  not  be  sustained  where  prior  to 
action  thereon  said  fees  have  been  paid 01 

Should  be  apportioned  in  accordance  with 
rule  66,  in  a  cont«*t  where  no  preference 
right  is  claimed  under  the  act  of  May  14, 
1880 18 

Notice. 

Rule  14  amended  so  as  to  not  require  post- 
ing on  the  land  in  case  of  government  pro- 
ceedings against  entries  under  the  timber 
and  stone  act 54 

Of  proceedings  on  the  part  of  the  govern- 
ment is  not  on  the  same  basis  as  in  the  case 
ot  a  contestant  seeking  to  secure  cancella- 
tion     84 

Proof  of  service  must  be  filed  in  the  local 
office  by  the  contestant 819 


Page. 
PenoMl  Mtrlee  la  sol  Mooied  by  reading 

the  BOtioe  to  the  wife  of  defendant  and  de- 
Urering  to  her  a  copy  at  the  house  and  usual 
place  of  defondant'a  raaldenee 162 

Service  by  publication  ia  anthorixed  where 
it  ia  made  to  appear  that  personal  service 
Mm  not  be  secured  by  persistent  and  diligent 
eifort 162 

Of  a  decision  may  be  made  either  on  the 
attorney  of  record  or  the  party  he  repre- 
sents  428,448 

To  an  attorney  of  record  of  any  action  in 
acase  is  notice  to  the  party  he  represents .  287, 700 

Of  action  on  town  site  application  should 
be  given  the  party  who  files  the  same 628 

Of  a  decision  can  not  be  claimed  as  a  right 
by  a  transferee  who  has  no  stat«>nient  of  his 
Interest  on  file  in  the  local  office 126 

Failure  to  receive,  of  decision  is  no  gronnd 
for  reinstatement  of  contest,  if  duo  to  con- 
testant's negligence 310 

Failure  to  perfect  servlceof,  where  acase  is 
continued  for  that  purpose  is  proper  ground 
for  dismissal  of  case 680 

Of  appeal  from  the  rejection  of  application 
to  enter.  Departmental  ruling  in  force  at 
time  of  appeal  should  be  recognized 662 

Objection  to  Jurisdiction  for  want  of,  is 
not  waived  by  taking  part  in  subsequent 
proceedings 680 

Eehearino. 

Motion  for,  filed  within  time,  suspends  the 
running  of  time  allowed  for  appeal,  but  filed 
out  of  time  does  not  so  operate 67 

AppUoation  for,  made  while  the  caae  is  be- 
fore the  local  office,  should  be  considered  by 
the  register  and  receiver  and  decision  ren- 
dered thereon 227 

Application  for,  though  once  deiiied,  may 
be  allowed  where  it  is  made  to  appear  that 
the  decision  in  question  was  procured 
through  fr»nd  and  deceit  practiced  upon  the 
government 08 

Review. 

trill  not  be  granted  on  the  motion  of  a 
stranger  to  the  record 451 

Transferee  who  applies  for,  alleging  that 
the  decision  is  not  final  as  to  him  for  want 
of  notice,  must  show  that  a  stAteroent  of  his 
interest  was  on  file  in  the  local  office 126 

Rule  79  does  not  apply  to  motion  flle<l  out 
of  the  time  allowed  for  the  appeal 154 

Time  within  which  a  motion  for,  must  be 
filed  begins  to  run  from  the  date  when  serv- 
ice of  the  notice  of  deciHion  is  first  made, 
where  such  notice  is  served  both  upon  the 
attorney  an<l  the  party  he  represents 443 

Motion  for,  wUI  be  denied  where  no  new 
qneetion  of  law  or  fact  is  iiresente*! 00 

Will  not  be  granted  on  the  ground  that  a 
rei^xaminati(m  of  the  evidence  will  bring 
about  a  different  decision 08 

On  the  ground  tbst  the  decision  is  against 
the  weight  of  evidence,  wiU  not  be  granted 
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irhere  tbe  evidenoe  la  SQoli  thatfidr  minda 
might  differ  aa  to  the  ooncluaions  that  should 

be  drawn  therefrom 426 

In  the  absence  of  motion  for,  the  Depart- 
ment has  the  reqniaite  aathority  to  oorreot 
ita  own  mistakes  while  the  suliject-matter 
la  yet  under  its  own  Jnrisdiction 443 

Prfsemptlou. 

See  Settlement. 

Delay  in  the  issuance  of  final  certificate 
does  not  impair  the  right  of  the  preemptor 
who  has  shown  due  compliance  with  the 
law  to  take  other  land  under  the  homeatead 


law. 


83 


Transmutation  of  a  claim  to  a  homestead 
entry  should  not  be  allowed  without  notice 
to  adverse  claimants 120 

^  claim  Initiated  after  the  passage  of  the 
act  of  March  2, 1889,  can  not  be  transmuted 
thereunder  by  one  who  haa  had  the  benefit 
of  a  homestead  entry 252 

The  Inhibitory  proyialons  of  the  first 
clause  of  section  2260,  B.  S.,  do  not  extend  to 
theoMrnership  of  a  trustee 215 

A  settler  who  has  received  final  homestead 
oertiflcate  for  a  tract  is  not  within  the  aeo- 
ond  inhibition  of  section  2260,  R  3.,  where  a 
subsequent  government  survey  brings  hia 
Improvements  within  the  linea  of  an  adja- 
cent tract,  and  he  files  therefor  under  the 
preemption  law 800 

A  contract  for  the  purchaae  of  land  does 
not  bring  the  holder  within  the  inhibition 
of  section  2260,  B.  S.,  where  the  tiUe  to  said 
land  is  not  in  the  vendor 818 

PreSmptor  who  has  complied  with  re- 
quirements in  the  matter  of  aettlement  and 
is  called  away  by  military  service  has  six 
months  after  dose  of  service  in  which  to 
make  entry 864 

Bight  of,  can  not  be  exercised  by  a  mar- 
ried woman  living  apart  firom  her  husband 
under  a  voluntary  agreement  of  separation  460 

Bight  of  heir  to  submit  proof  under  sec- 
tion 2260  is  not  defeated  by  the  twt  that  he 
may  have  sold  his  interest  in  the  land 468 

One  holding  title,  under  a  private  land 
claimant,  to  a  larger  amount  of  land  than  he 
would  be  entitled  to  take  as  a  preSmptor,  Is 
not  thereby  debarred  from  entering  160  acres 
of  such  land  when  it  la  restored  if  he  is 
then  a  settler  thereon 626 

Various  acts  of  Congress  cited  wherein 
additional  time  is  given  to  prove  up  on  un- 
offeredhmd 656 

Price  of  Land. 

See  I*ublie  Land. 

Private  Claim* 

See  States  at^d  TerritoriM. 

The  ropcal  of  srtction  8,  act  of  July  22, 
1854,  and  the  acts  amendatory  thereof,  de* 
pri  ves  the  Department  of  authority  to  declare 
further  reservations  of  land  under  said  acta.    07 


Page. 

The  Burv^  of,  under  a  decree  of  confirm- 
ation that  adopts  tlie  act  of  Juridical  possea- 
sion,  mu«t  be  governed  by  the  reconl  of  juri- 
dical measurement,  and  not  by  a  conjectural 
estimate  of  area  set  forth  in  aidd  decree —  269 

The  confirmation  of  the  Los  Tripos,  based 
on  the  report  of  the  surveyor-goneral  waa  a 
final  aettlemfflit  of  all  questions  as  to  the 
limitations  of  area  by  indosure  and  cultiva- 
tion, and  conveyed  full  title  to  the  land 
with  in  the  boundaries 396 

Department  has  no  authority  to  order  the 
resurveyof  a  patented,  while  the  patent 
therefor  is  outstanding 5S7 

The  Department  has  no  authority  to  make 
an  agreement  by  which  cunfirmees  can 
secure,  through  desertentry.  lands  improved 
by  them  that  will  fall  outside  of  the  grant 
if  located  as  required  by  the  confirmatory . .  606 
The  confirmees  of  the  ScoUy,  have  the  right 
to  select  the  point  of  location  when  the  gov- 
ernment is  ready  to  survey  the  tract  con- 
firmed, but  a  failure  to  exercise  this  right, 
after  due  notice,  will  be  treated  as  a  waiver 
ofaaid  privilege 606 

Location  of,  if  not  fixed  and  definite,  doea 
not  effect  a  diaiiosition  of  the  land 674 

Private  Entry. 

See  Application. 

Of  land  embraced  within  a  prior  timber 
culture  eutry  may  be  equitably  confirmed 
where  said  entry  has  been  canceled,  no  ad- 
Terae  claim  exists,  and  good  faith  is  appar- 
ent     90 

*  Cannot  be  allowed  of  land  embraced 
within  a  prior  timber  culture  entry,  though 
such  entry  may  not  be  of  record  at  the  date 
of  the  purchase 248 

May  be  equitably  confirmed  vhen  made 
on  land  appropriated  by  entry,  if  said  entry 
is  aubeequently  canceled  for  illegaUty ...•••  844 

Protestant. 

See  Mining  Claim, 

Public  Land. 

SeeXote. 

The  price  of  lands  within  the  limits  of 
the  forfeited  Texas  Pacific  grant,  remaitted 
at  double  minimum  until  t^e  act  of  March 
2,1889 8 

The  price  of  desert  land  under  the  law  aa 
amended  by  the  act  of  Mardh  8, 1801,  is  one 
dollar  and  twenty -five  cents  per  acre,  with- 
out  regard  to  the  Umita  of  railroad  grants.    T4 

Price  of  land  under  a  commuted  timber 
culture  entry  authorised  by  the  act  of 
March  3, 1891,  is  one  dollar  and  twenty-five 
cents  per  acre  without  reference  to  limits  of 
railroad  grants T8 

Sale  of,  that  is  bounded  by  a  water  line, 
as  shown  by  the  official  survey,  conveys  to 
the  patentee  a  riparian  right,  including 
subsequent  accretiona... 878 


*Thi8  dedaion  waa  rendered  on  the  leoiU  and  TMfttion  of  the  dedsion  of  Jannszy  S8, 1808. 
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The  even  imiiib«red  eeotions  within  the 
Snated  limita  of  the  Korthem .  Faoiflo  be- 
oeme  doable  roiiiimam  when  the  line  of 
geoenl  rente  was  fixed 877 

In  the  location  of  acpriciiltaxal  college 
acrip,  lesnod  ander  the  act  of  Jnly  2, 1864, 
the  scrip  must  be  computed  at  single  mlnl- 
mom ..............>•••-••••••••  Vn 

Purchaser. 

See  Alienation,  BrUry  {nibtitls,  Oonfirma- 
tion),  HometUad,  (tuhtitU,  aet  qfJwM  15, 1880), 
States  and  Territories. 

Railroad  Grant* 

GSNXRALLY. 

Of  lands  subject  to  Indian  eoenpani^, 
pass  to  the  company  suljeot  to  snch  right, 
excluding  settlement  claims  thereto 800 

The  lateral  Umlts  of  the  grant  to  the  South- 
ern Pacific  should  be  a4jn8ted  on  the  Une  of 
location,  but  where  the  constructed  road 
has  been  adopted  as  the  basis  of  a4JuBtment 
the  limits  thus  established  will  not  be 
changed 264 

A  settlement  claim  on  land  within  the 
indemnity  limits  of  the  New  Orleans  Pacific 
grant  is  protected  by  section  2  of  the  act  of 
February  8, 1887 866 

Forfeiture  for  breach  of  condition  snbse> 
qnent,  may  be  declared  judicially,  or  by  act 
of  Congress 328,321 

The  lands  certified  under  the  grant  of 
June  3, 1856,  and  embraced  within  the  finrfeit- 
nie  act  of  July  14,  1870,  were  by  said  aot  re- 
stored to  the  public  domain,  and  the  certi- 
flcations  thereof  vacated;  the  lands  so  re- 
leased, being  public  when  the  grant  to  the 
New  Orleans  Pacific  beoameefiTeotiTe  passed 
to  said  company 821.828 

The  forfeiture  declared  by  act  of  Septem- 
ber 29, 1890,  was  complete  on  the  passage  of 
the  act  and  opened  to  settlement  at  once  the 
lands  designated  therein 860 

In  the  overlapping  primary  limits  of  the 
Korthem  Pacific  and  Oregon  and  California 
roads,  east  of  Portland,  the  grant  is  to  the 
former,  under  the  act  of  Jnly  2, 1864,  and  is 
forfeited  by  the  act  of  1890,  to  the  extent  of 
the  withdrawal  made  under  Sec.  6,  act  of  186* 
and  under  said  act  of  forfeiture  no  riij^hts  of 
the  Oregon  road  are  recognised  within  said 
conflicting  liTnits 187 

The  relinquishment  of  June  26, 1881,  filed 
by  the  grantee  under  the  aot  of  May  17, 1856, 
was  for  the  benefit  of  bona  fide  settlers,  and 
one  who  in  fact  never  efibcted  a  settlement-, 

is  not  entitled  to  the  benefit  thereof 103 

The  relinquishment  of  June  25.  1881.  in 
favor  of  "actual  bona  fide  settlerH  '*  does  not 
extend  to  one  who  was  at  said  date  not  a 
qualilled  settler,  being  a  minor  and  not  the 

head  of  a  family 288 

KelinqniBlimeiit  of  rights  under  a  with- 
drawal  estojis  the  apst  rtion  of  any  claim 
thereunder  as  against  a  subsequent  settler.  694 


Page. 
The  govemor's  rslinqnishment  under  the 
State  aot  of  1877,  for  the  benefit  of  a  settler 
on  a  listed  tract  Mrithin  the  primary  limits 
divests  the  company  of  all  title.  (St.  P.,  H. 
ftM.Ry.  Co.) 449 

Lands  Excrftbd. 

An  unexpired  preemption  filing  of  record 
at  the  date  when  tho  g^nt  becomes  effective 
excepts  tram  its  operation  the  land  covered 
thereby 9,237,656,664 

An  expired  preemption  filing  of  record  at 
date  when  the  grant  becomes  effective  does 
not  except  the  land  covered  thereby  from 
the  operation  of  the  grant 624 

Does  not  take  effect  upon  land  included 
within  an  application  to  locate  a  military 
bounty  land  warrant «. 378 

The  right  of  purchase  under  section  7,  act 
of  July  23,  1806,  existing  at  the  date  the 
grant  becomes  effective  excepts  the  land  cor- 
erod  thereby 686 

When  settlement  and  occupancy  alone  are 
relied  upon  as  excepting  land  from  a,  it 
must  affirmatively  appear  that  such  settler 
had  the  right  to  assert  a  claim  under  the  set- 
tlement laws 802 

The  discovery  of  the  mineral  character  of 
land  at  any  time  prior  to  the  issuance  of 
patent  effectually  excludes  such  land  from 
the  grant  to  the  Northern  Pacific 699 

For  the  St.  Vincent  extension  is  a  new 
grant,  later  in  date  to  that  made  for  the  main 
line,  and  lands  withdra^-n,  as  indemnity, 
ibr  the  benefit  of  the  latter,  are  excepted 
frt>m  the  subsequent  operation  of  the  grant 
for  the  branch  line 646 

The  grant  of  May  4,  1870,  is  a  fioat,  and 
does  not  take  effect  upon  specific  tracts  un- 
til definite  location ;  and  a  homestead  entry 
made  prior  to  such  location  excepts  the  land 
covered  thereby  from  the  grant,  though  no 
exception  is  made  therein  of  lands  thus  ap- 
propriated.   (Oregon  Central) 288 

Withdrawal. 

Executive  for  indemnity  purposes  does 
not  effbct  until  rec^ved  at  the  local  office. . .  691 

Lands  withdrawn  on  general  route  of 
Northern  Pacific  are  not  subject  to  settle- 
ment or  purchase  under  the  coal-land  law..  484 

On  general  route  for  the  main  line,  while 
standing,  excludes  the  land  covered  thereby 
from  selection  as  indemnity  for  lands  lost  on 
the  main  or  branch  line.  (Northern  Pa- 
cific)   525 

That  followed  on  filing  map  of  general 
route  under  the  grant  of  July  27,  1866,  ex- 
cluded the  lands  covered  thereby  frt>m  pre- 
emption filing  and  settlement 158 

A  map  of  general  route  is  not  a  require- 
ment attached  to  the  grant  nimle  for  the 
benefit  of  the  Sioux  City  and  Pacific  line 
by  section  17,  act  of  Jnly  2, 1864,  and  tho  fil- 
ing of  such  map  works  no  withdrawal 196 

Does  not  take  effect  upon  laud  covered  by 
an  unexpired  preemption  filing 664, 364 
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For  Indemiiity  pnrpoftOR  <lo«»  not  take  ef- 
fect upon  lanrlfl  embraced  within  a  ntibsist- 
ing  preemption  flliiig  or  lioiiio»t<*ad  entry  ..    79 

I)oe«  not  take  effect  n)K)n  land  embraced 
Within  a  private  cagh  entry Ml 

Contemplated  by  section  6,  act  of  July  27, 
1866,  relates  only  to  lands  within  primary 
limits^  and  the  validity  of  any  further  with- 
drawal is  dependent  upon  executive  action.  610 

"So  rights,  either  legal  or  equitable,  are 
acquired  by  settlement  on  lands  withdrawn 
by  executive  order 860 

Inbkmnitt. 

The  fart  that  a  deficit  exists  in  fbe 
ipratnted  limits  does  not  relieve  the  company 
from  the  necessity  of  selection  to  acquire 
title  to  indemnity  lands 610 

The  Supreme  Court  of  the  United  States 
In  the  case  of  the  St.  Paul  and  Pacific  Com- 
pany againnt  the  Northern  Pacific  did  not 
rule  that  title  to,  can  be  acquired  without 
selection 601 

The  decision  of  the  TT.  3.  Supreme  Court 
in  the  caee  of  the  Northern  Pacific  t.  St.  Paul 
•nd  Minneapolis  Company  did  not  involve 
the  disposition  of  the  Idemnity  lands  of 
the  former  company  not  withdrawn  untO 
after  the  rights  of  the  latter  company  at> 
taohed 624 

Land  covered  by  an  oxpiTe<l  preemption 
filing,  but  on  which  the  pn^mptor  is  re- 
siding, is  not  stthjeet  to  selection 606 

Selection  of,  pending  on  appeal,  precludes 
the  acquisition  of  adverse  rights  by  filing 
<kr  settlement 418 

The  departmental  order  of  May  28,  1883, 
relieving  the  Northern  Pacific  from  specifi- 
oation  of  banes  does  not  apply  to  lands  not 
protected  by  withdrawal 878 

No  rights  are  secured  by  selection  of  lands 
embraced  within  an  unexpired  pre<^ption 
filing  of  record 602 

Confiict  Ix'tween  a  selection  and  a  hone- 
stead  entry  may  be  settled  either  under  the 
selection  or  on  oflTer  of  final  proof 70 

A  settlement  right  existing  at  the  date 
when  the  revocation  of  an  indemnity  with- 
drawal takes  effect,  excludes  the  land  from 
subsequent  selection 192 

An  entry  of  land  previously  withdrawn  is 
no  bar  to  the  right  of  selection  if  exercised 
before  the  revocation  of  the  withdrawal  be- 
somes  effective Ill 

Land  within  common  limits,  and  excepted 
ftom  withdrawal,  is  subject  to  selection  by 
either  company,  or  open  to  settlement  and 
entry 79 

The  even-numbered  sections  within  the 
primary  limits  of  t^ie  grant  for  the  Leaven* 
worih,  Lawrence,  and  Galveston  road  are 
reserved  to  the  United  States,  and  therefore 
exrc]»te<l  from  the  grant  io  the  MinHonri, 
Kansas  and  Tc  tas  road,  and  can  not  bt^  taken 
In  lien  of  doflcienoies  in  its  plaee  limits ....  164 


The  grants  to  the  Wflb  TaTIey  rsfti,  and 
Northeast  and  Sonthweetem  by  the  set  of 
June  3, 1856,  were  distinct  and  separate,  and 
there  is  no  authority  for  the  certification  eft 
lands  within  the  limits  of  one  msd  to  sat- 
isfy  losses  on  account  of  the  other  (Ala) ...  120 

Act  op  June  22,  1874. 

The  right  of  a  qualified  settler  excludes 
the  land  covered  thereby  fttmi  selection 
under  said  act 286 

And  August  29,  1800,  while  offering  in- 
ducements to  companies  to  relinquish  lands 
on  which  filings  and  entries  have  been  made, 
leave  them  at  liberty  to  relinquiMh  or  not  as 
they  may  think  best 605 

Railroad  Ijands. 

Act  of  March  3,  1887. 

The  act  of  March  3,  1887,  confers  no  new 
anthority  in  the  matter  of  bringing  suit  to 
reoover  title,  but  makes  that  mandatory 
which  before  was  diBcretionafy 182 

Prior  to  the  institution  of  suit  for  the  re- 
covery of  title,  a  demand  for  reconveyance 
must  be  made  upon  tiie  eompaoy,  and  this 
despand  oaa  only  be  dlraetsd  by  the  Sane- 
taiy  of  the  Interior 9 

Proceedings  for  the  recovery  of  title  are 
authorised  where  patent  has  emMseoasly 
issued  for  lands  excited  frent  the  gnmt.  .0, 6M 

Proceedings  authorized  for  the  recovery 
of  title,  where  lands  have  been  emmeoualy 
certified  on  account  of  a  grant 864 

The  Department  has  authority  to  insti- 
tute proeeedinga  for  the  recovery  of  title  to 
lands  srroneo»sly  oertiAed,  whether  suok 
lands  axs  in  the  hands  of  the  original 
grantee,  or  have  passed  to  thiid  parties 129 

The  necessity  for  judicial  prsceedingv  to 
reoover  title,  where  lands  in  excess  of  a 
grant  have  been  certified,  is  not  obviated  by 
matters  of  defense  that  may  be  set  up 
against  such  action is, 

Proceedings  advised  for  the  recovery  of 
lands  patented  to  the  Oregon  sand  Califtmiia 
Company,  lying  within  the  confiicting  pri- 
mary limits  of  the  grant  to  said  company 
and  that  to  €he  Northern  Pacific  east  of 
PortUnd 192 

One  who  has  contracted  to  sell  land  pur- 
chased from  a  ndlroad  company,  to  which 
title  snbseqnently  fails,  is  a  proper  party  to 
perfect  title  under  section  i,  act  of  March  3» 
1887 18 

The  right  of  a  purchaser  to  perfect  title 
under  stH'tion  4  is  intended  to  cover  cases 
where  the  lands  were  nneamed  and  ernme- 
onsly  pat«ntod  or  certified 18 

The  right  to  iierfect  title  under  section  4, 
act  of  March  3,  1887,  is  not  defeated  by  the 
fact  that  the  purchaser  is  the  president  of  the 
company  and  trustee  for  the  bond-owners,  if 
there  is  no  evidence  of  bad  foith  on  the  part 
of  said  purchaser  as  against  the  company 
or  said  bond-owners IB 
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The  right  of  a  settler  to  perfect  title  im* 
der  the  proviso  to  section  5  defeats  the  claim 
of  a  purchaser  from  the  company,  nnderthe 
body  of  said  section 954 

The  second  proviso  to  Hcction  5  applies 
only  to  lands  wliich  at  the  date  of  the  act 
had  l)een  settled  upon  in  good  faith  subse- 
quently to  December  2, 18S2 287 

A  settlement  right  acquired  after  De- 
cember 1,  18S2.  defeats  the  claim  of  a  pnr* 
chaser  from  the  company 86 

The  privilege  of  purchase  under  said  act 
extends  only  to  cases  where  the  right  of 
the  settler  and  bona  fide  purchaser  from  the 
company  has  been  defeated  through  an  er- 
roneous disposition  of  the  land 35 

A  bona  fide  purchaser  fi'om  the  company, 
or  one  taking  thereunder,  who  has  transfer- 
red the  land,  may  perfect  title  under  section 
5,  where  the  claim  of  the  company  fails. . .  253 

The  right  to  perfect  title  under  the  first 
clause  of  section  5  is  intended  for  those  who 
have  in  good  faith  paid  their  money  for  a 
title  believed  by  them  to  be  good,  and  tlie 
fact  that  such  purchotier  holds  under  a  quit- 
claim deed  will  not  exclude  him  from  the 
beneflte  of  said  section 408 

Tho  demand  preliminary  to  judicial  pro- 
ceedings for  the  recovery  of  title  may  be 
made  upon  the  present  holders  of  tlie  land 
and  parties  apparently  having  an  interest 
therein,  when  the  original  company  has 
ceased  to  exist,  and  has  disposed  of  the 
hind 129 

Retaearingr. 

See  Praetiee. 

Reinstatemeiit. 

See  Entry. 

Reliiiqulsliinent. 

See  Railroad  Orant. 

Of  a  final  entry  may  be  accepted  without 
requiring  the  entryman  to  show  that  he  has 
not  transferred  the  land  where  no  interest 
of  a  transferee  is  asserted,  and  the  record 
discloses  no  fraudulent  intent 82 

Of  a  desert  entry  opens  the  land  covered 
thereby  to  settlement  and  entry  without 
further  action  on  the  part  of  the  General 
LandOmce 123 

Executed  by  the  entryman  while  so  in- 
tfixicated  nn  to  not  comprehend  the  charac- 
ter of  the  instrnment  is  inolfective 183 

Sent  to  the  local  office  during  a  vacancy 
in  the  office  of  tho  register  is  not  filed  in 
contemplation  of  law,  and  if  returned  to  the 
entryman  before  the  vacancy  is  filled  no 
action  can  be  taken  thereon 133 

Accompanied  with  an  application  to  enter, 
filed  simultaneously  with  an  affidavit  of 
contest,  defeats  the  right  of  the  contestant.  144 

Will  Dot  be  accepted  where  the  right  of  a 
transfcit «  would  be  defeated  thereby. .  .224, 614 

Inures  to  the  benefit  of  a  contest  if  filed 
as  the  result  thereof 806 
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Does  not  inure  to  the  benefit  of  a  contest 
that  is  initiated  for  the  purpose  of  firaudu- 
lently  defeating  rights  acquired  in  good 
faith  under  said  relinquishment 883 

Filed  during  the  pendency  of  a  contest, 
and  as  the  result  thereof,  inures  to  the  ben- 
efit of  the  contestant  and  excludes  all  rights 
under  the  subsequent  application  of  an- 
other to  proceed  against  the  entry  in  ques- 
tion  420 

Of  a  timber-culture  entry,  accompanied  by 
a  homestead  application  of  the  entryman, 
does  not  defeat  the  adverse  right  of  a  set- 
tler then  on  tlie  land  489 

Repaynienf. 

The  authority  for,  of  excess  over  single 
minimum,  in  case  of  an  entry  within  the  for- 
feited 1  imits  of  the  Texas  Pacific  grant  made 
prior  to  March  2, 1889 8 

The  only  person  qualified  to  apply  for,  is 
the  one  in  whom  the  title  to  the  land  is 
vested  at  the  date  of  the  cancellation  of  the 
entry,  or  the  heirs  of  sncli  party 101 

A  purchaser  of  the  land  subsequent  to  the 
cancellation  of  the  entry  acquires  no  right 
to  a  repayment  of  the  pnrchnse  money  paid 
by  the  entryman 140 

Of  interest  on  deferred  payments  under 
an  Osage  entry  not  authorized  by  statute. .  204 

No  statutory  authority  fur,  where  the  re- 
ceiver fails  to  account  for  thepiurchase  price 
of  land,  and  the  entryman  pays  therefor  a 
second  time 280 

An  entry  allowed  on  insufficient  proof, 
submitted  without  fraud  or  concealment,  is 
**  erroneously  allowed"  within  the  meaning 
of  the  act  providing  for  repayment 644 

Fees  received  by  the  local  office,  since 
Angust  4, 1886,  for  reducing  to  writing  tes- 
timony in  sujiport  of  an  entry  may  be  re- 
paid  645 

Reservation. 

See  School  La7id. 

Of  forest  lands  created  by  the  President 
under  section  24,  act  of  March  3,  1891,  may 
be  restored  to  the  public  douiain  by  the 
President  without  special  authority  firom 
Congress 209 

Executive  for  the  cstablislimeut  of  In- 
dian, does  not  take  efifect  upon  laud  covered 
by  a  homestead  entry 589 

For  military  purposes  can  not  bo  restored 
to  the  mass  of  the  public  domain  by  act  of 
the  President 210 

The  provisions  of  the  act  of  July  5, 1884, 
do  not  protect  a  desert  entry  made  while  the 
land  was  reserved 283 

Abandoned  military,  can  not  be  restored 
to  entry  and  settlement  by  the  President 
under  the  act  of  July  6, 1884 238 

Lands  within  an  abandoned  military, 
transferred  to  the  Interior  Department  and 
appraised  in  accordance  with  a  special  act, 
but  undisposed  of  at  the  date  of  the  aot  of 
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•  -                                                              Pa^e. 
July  5, 1884,  may  be-  again  appraised  nnder 
said  act  and  olfbred  at  public  sale t6 

The  improvements  on  an  abandoned  mili- 
tary, may  be  sold  separately  nnder  section 
3,  a<^t  of  July  5,  1884.  wbore  the  lands  on 
which  they  stand  are  not  subject  to  disposi- 
tion under  said  act 2d8 

A  preferred  right  to  purchase  the  land  on 

which  improvements  are  situated  is  oon- 

'  forred  by  the  act  of  Jwly  5, 1884,  ttpon  the 

purchasers  of  such  improvements  prior  to  the 

passage  of  said  act 587 

The  act  of  July  10, 1890,  providing  for  the 

*  disposal  of  c^i'tatto  Abandoned  military,  in 
Wyoming,  repeals  the  provisions  in  the  act 
of  July  5,  1884,  which  confers  upon  the 
purchaser  of  improvements  a  preferred  right 

to  purchase  the  land 622 

A  tract  of  land  is  not  reserved  by  an  in- 
advertent notation  of  its  disposition  on  the 
tract  book  and  plat  in  the  local  office ....'.. .    50 
■Effected  by  an  entry,  is  not  defeated  by 

-  the  failure  of  the  district  officers  to  properly 

-  note  the  same  of  record 242 

Effected  by  an  application  to  locate  a  war- 
rant upon  a  specific  tracts  not  defeated  by 
Joes  of  the  warrant  and  fees  in  the  General 
Land  Office,  though  as  the  result  of  such  loss 
no  record  of  the  location  is  made  in  the  local 
office - 278 

Reservoir. 

See  IHght  of  Way. 

A  natural'  lake  can  not  be  ^proprlated 
for  a 608 

The  protection  provided  for  settlement 
'  claims  by  section  17,  act  of  March  3, 1891,  as 
'  against  location  of,  extends  only  to  lands 
actually  occupied  at  the  date  of  such  loca- 
tion   614 

Survey  of,  on  nnsnrveyed  land,  should  be 
connected  with  government  surveys,  or 
with  some  well-defined  natural  monument.  516 

Residence. 

In  good  faith  in  a  honse  believed  to  be 
upon  the  land  claimed  is  constructive  resi- 
dence upon  such  land 447 

Catn  not  be  legally  maintained  by  a  mar- 
ried woman  while  not  living  with  her  hus- 
band  341 

Failure  to  establish,  is  not  abandonment 
where  the  entryman  dies  prior  to  the  expira- 
^I'^n  of  six  months  from  date  of  entry  and 
the  heir  subsequently  cultivates  the  land  .  141 

Section  3,  act  of  March  2, 1889.  does  not 
authorize  extension  of  time  for  the  estab- 
lishment of,  but  allows  a  leave  of  absence, 
in  certain  cases  after  settlement 95 

Application  of  preSmptor  for  leave  of  ab- 
sence based  on  alleged  failure  of  crops,  does 
not  operate  to  extend  the  time  for  making 
final  proof 207 

Kot  required  of  a  homestead  applicant 
prior  to  the  allowance  of  the  entry 654 


P«ge. 

Service  in  the  regular  army  since  the  close 
of  the  rebellion  is  ^ot  accepted  as  the  equiv- 
alent of,  nnder  the  homestead  law 472 

Is  an  essential  part  of  the  compliance  with 
the  homestead  law  required  by  the  act  of 
March  3,  1883  (Ala.) 268 

One  who  makes  a  second  entrv  under  sec- 
tion  2,afCt  of  March  2, 1889,  is  entitled  to 
credit  for  military  service,  though  allowed 
therefor  nnder  his  former  entry 604 

Required'  nnder  the  homestead  law  allows 
credit  for  military  service 507 

TTpon  the  original  farm  does  not  extend  to 
land  nnder  an  adjoining  farm  entry  until 
snCh  entry  has  been  made 268 

Under  the  homestead  law  is  not  affected 
by  the  fact  that  the  entryman*s  house  was 
on  a  part  of  the  land  subsequently  a(\fndged 
mineral  and  excluded  firom  the  entry 480 

Res  Judicata. 

Plea  of,  not  good  as  against  one  who  is  not 
made  a  party  to  the  proceedings  in  questicni 
by  dne  notice  thereof 278 

After  the  expiration  of  time  allowed  for 
appeal  from  a  derision  in  a  case  it  is  too  late 
for  the  Commissioner  to  take  action  therein 
on  his  own  motion,  as  the  case  is  then  re- 
moved f^m  his  jurisdiction,  and  further 
action,  if  any,  must  be  taken  by  the  De- 
partment in  the  exercise  of  its  snperviaory 
authority f.  H4 

Review. 

See  Practice, 

RlfTlit  of  Way. 

Circular  of  April  21,  1802,  regulating  tsp- 
plications  nnder  the  acts  of  March  9,  1875, 
and  March  3, 1891 338 

No  authority  for  map  of  location  over 
nnsurveyed  land 336 

Canals,  Ditches,  Reservoirs. 

The  certificate  of  the  register  should 
show  that  a  true  and  correct  dnplioate  map 
of  anrvey  has  been  filed  in  the  local  office. .    88 

In  the  survey  of  a  canal  its  width  and 
the  course  and  distance  of  the  line  of  route 
should  be  noted  and  duly  shown ; 80 

In  the  survey  of  canals  and  resenroira 
the  variation  of  the  magnetic  from  the  tme 
meridian  should  be  noted 80 

In  the  survey  of  a  ditoh  the  aubdivi- 
sional  lines  of  sections  should  be  laid  down 
on  the  map,  and  the  field  notes  of  survey 
accompany  the  same 28;  90 

In  the  survey  of  a  ditoh  the  termini 
should  be  ilcfinitely  fixed,  and  at  each  point 
where  the  ditch  crosses  the  lines  of  the  pub- 
lic survey  (he  distance  to  the  nearest  es- 
tablished corner  of  said  survey  should  bo 
noted  on  the  map 88 

No  authority  for  map  of  location  over  an- 
surveyed  land..... ••••«••... 
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Ib  tbe  survey  of  a  reservoir  the  tnltUI 
I>oiBt  of  the  survey  should  be  fixed  by  ref> 
erenee  to  aooroer  of  the  pmblie  survey  or 
some  well-defined  natural  monument . .  .28, 616 

In  running  the  boundary  line  of  a  reser« 
Toir  the  pointa  whore  It  orosses  the  lines  of 
the  public  surrey  should  be  marlced  by  a 
stake  or  stone,  and  the  distance  to  an  estab- 
lished comer,  ontaide  the  reservoir,  noted 
on  the  map 28 

A-  map  of  a  ditch  or  reservoir,  drawn  to  a 
less  soale  than  2,000  feet  to  1  inch,  may  be 
accepted,  if  not  inoonvenientiy  large 28 

Keservoirs  should  be  so  surveyed  as  to 
include  only  the  land  covered  with  water,  as 
the  right  of  occupancy  is  limited  to  such 
land,  and  50  feet  of  marginal  land  for  use  in 
construction  and  repairs 30 

Por  canals  and  ditches  not  granted  through 
Indian  reservations  by  section  18,  act  of 
]iarch3.1891 266 

Railroad— Station  Grounds. 

A  company  that  in  not  orgnnized  as  a  com- 
mon carrier  with  passenger  and  freight 
facilities  is  not  entitled  to 821 

Gravel  beds,  or  ballaHt  pits,  are  not  subject 
to  selection  under  the  "act  of  1875,  but  may 
be  used  temporarily  for  purposes  of  oon- 
Btruotion 414 

The  period  of  original  construction  ceases 
when  the  road  is  open  to  the  public  for  gen- 
eral use 566 

The  use  of  material  under  the  general  act 
of  1875  and  the  special  act  of  February  16, 
1887,  is  limited  to  construction,  and  does  not 
indnde  repair  or  improvement 566 

A  selection  of  a  tract  exceeding  20  acres 
In  area  cannot  be  approved 117 

A  plat  showing  proposed  station  grounds 
extending  1^  miles  along  both  sides  of  the 
line  of  the  road,  and  75.  feet  in.  width,  will 
not  be  approved 118 

A  grant  for  station  purposes  is  not  in  fee, 
but  an  easement 109 

Application  to  select  station  grounds 
should  not  be  submitted  until  the  company 
baa  secured  the  approval  of  its  right  of  way  .118 

Bight  of  selection  for  station  purposes  is 
limited  to  lands  adjoining  the  company's 
right  of  way  theretofore  acquired 117,  414 

A  plat  of  station  grounds  will  not  be  ap- 
proved where  the  location  is  such  as  to  ex- 
clude access  to  public  lands  not  included 
therein  102 

And  station  privileges  on  the  former 
Orow  Creek  Indian  Reservation,  as  provided  . 
for  the  Chicago,  Milwaukee  and  St.  Paul 
Ry.  Co.  by  section  16,  act  of  March  2, 1880, 
is  not  defeated  by  a  settlement  right  claimed 
mnder  section  28  of  said  act 167 

Beyised  9Catntes* 

Tables  o^  cited  and  construed,  page  xz. 
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The  settled  policy  of  the  govemmeut 
in  the  disposition  of  salt  lands  and.  has 
been,  and  is  now,  to  reserve  the  same 
from  general  disposal 607 

Bepoaits  of  rock  salt  are,  and  not  sub- 
ject to  entry  under  the  statutes  author- 
ising the  disposal  of  mineral  lands 607 

School  Liand. 

See  Applieation. 

Cannot  be  regarded  as  identified  by  sur- 
rey so  as  to  exclude  settlement  where  a  re- 
survey  of  the  land  is  found  necessary 201 

Title  passes  to  the  State,  at  the  time  the 
grant  takes  efiect,  without  patent  or  certifi- 
cate, and  to  except  land  therefrom  on  account 
of  coal  found  therein  the  exiHtence  of  Huch 
mineral  in  paying  quantities  must  lie  shown, 
and  that  such  fact  was  known  when  the 
grant  took  efTect 681 

Settlement  right  on  lands  reserved  for 
school  purposes,  acquired  prior  to  survey,  is 
not  defeated  by  failure  to  efltablish  residence 
for  a  term  of  years  after  settlement  and  sur* 
vey  where  during  such  period  v^uable  im- 
provements are  made,  and  due  residence 
established  thereafter 213 

Sections  16  and  36  within  an  abandoned 
military  reservation  are  not  subject  to  a  sub- 
sequent school  grant  but  must  be  disjioscd 
of  under  the  provisions  of  July  5, 188  ( 527 

Double  minimum  lands  may  be  taken  for 
double  minimum  loss 271 

The  selection  of  indemnity  is  a  waiver  of 
all  claim  to  the  land  in  place,  and  to  protect 
a  settlement  claim  on  such  land  the  State 
may  take  indemnity  therefor,  if  it  so  elects.  232 

Indemnity  selection  of  land  8ub.ie<;t 
thereto,  approved  and  certified,  precludes, 
while  outstanding,  the  allowance  of  another 
selection  in  lieu  thereof 817 

In  case  of  a  preemption  settlement  on. 
prior  to  survey,  the  State  may  either  select 
indemnity  therefor,  or  await  the  action  of 
the  settler,  and,  if  his  claim  is  abandoned, 
assert  its  right  to  the  land  in  place 304 

An  inter\'ening  indemnity  seloct ion  does 
not  defeat  the  right  of  a  home«t>eadeT,  who 
settles  prior  to  survey,  but  fails  to  make  en- 
iry  within  the  statutory  perio<l 417 

Selection  of  indemnity  will  not  be  dis- 
turbed where  the  local  office  corrects  a  mis- 
description, and  the  State  ratifies  such 
action  prior  to  the  intervention  of  an  adverse 
claim 24 

An  indemnity  selection,  in  lieu  of  land 
patented  as  minersl,  of  record  at  the  pas* 
sage  ot  the  act  of  February  22,  1889,  author- 
izing such  selections,  operates  to  n«erve 
the  land  as  against  a  subsequent  homestead 
application.    (Washington) 282 

Selections  of  indemnity  by  territorial  an 
thorlties  are  not  released  from  reservation 
by  the  act  providing  for  the  admission  of  the 
Territory  to  the  Union.    (Washington) ....  SH 
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A  selection  of  indemnity,  nude  and  ap- 
proved before  the  final  Borrey  of  a  private 
claim  ezclndlng  the  baaiH  therefrom,  is  con- 
firmed, by  section  2,  act  of  M«roh  1,  1877, 
and  the  basia  therefor  is  sal^eot  to  disposal 
as  other  public  lands.    (California) 252 

Selections  of  indemnity  in  Oklahoma  may 
be  made  from  any  nnappropriated,  sur- 
veyed ;  non-mineral  public  lands  within  said 
Territory  for  losses  by  Indian  allotment, 
settlements  prior  to  sorvey,  firactional  sur- 
veys, or  from  any  natural  cause 220 

Scrip. 

A  Kew  Madrid  location  of  nnsurveyed 
land  is  notaathorised  by  the  act  of  Febmary 
17, 1815,  and  while  the  law  thus  remained 
was  no  bar  to  other  dinposition  of  the  land.      S 

The  act  of  April  28, 1822  did  not  operate 
to  save  a  location  on  nnsurveyed  land,  where 
such  land  had  been  previously  sold  by  the 
government  to  intervening  adverse  claim- 
ants       8 

Agricultural  college,  issued  under  the  act 
of  July  2,  1864,  is  on  the  basis  of  a  single 
minimum  grant,  and  must  be  so  computed 
in  the  location  of  double  minimum  land 877 

Issued  to  the  Chippewa  mixed  bloods  un- 
der the  seventh  clause  of  section  2,  treaty 
of  September  30, 1854,  is  personal  and  not  as- 
signable, and  a  valid  transfer  thereof  can- 
not be  effected  through  a  double  power  of 
attorney 676 

The  subsequent  ratification  of  acts  per- 
formed under  double  power  of  attorney, 
executed  to  effect  a  transfer  of  Chippewa, 
will  not  operate  to  give  validity  to  a  loca- 
tion and  sale  thereunder 576 

Location  of,  properly  subject  to  contest. .  676 

Selection. 

See  2Zai{roa<i  Orant^  School  Land. 

SeUlement. 

See  School  Land. 

And  improvement  extend  constructively 
to  all  i»arts  of  the  quarter  section  claimed 
by  thesettler 64 

On  land  covered  by  the  entry  of  another 
confers  no  right  as  against  the  entryman  or 
the  government,  but,  as  between  parties 
who  have  thus  settled,  the  first  in  time  is 
first  in  right 00 

Right  i»  not  acquired  by  the  purchase  of 
tho  prior  possessory  right  of  another 90 

A  settler  on  land  reserved  for  railroad 
purposes  is  entitled  to  three  months  from 
datti  of  restoration  of  land  in  which  to  make 
filing  and  protect  his  right  as  against  a  sub- 
sequent settler 280 

Made  by  a  minor,  not  the  head  of  a  family, 
secures  no  right  to  public  land 290 

Bights  of,  do  not  extend  to  lands  subject 
to  Indian  occupancy 800 

On  land  withdrawn  for  railroad  purposes 
by  executive  onkr  confers  no  right,  either 
legal  or  equitable 


Confers  no  right  to  land  embraoed  witUn 
»  railroad  indemnity  selection  pending  on 
appeal 41S 

Actual  date  ot  may  be  shown,  though  the 
filing  through  mistake  shows  a  different 
date ttl 

Bight  of  »  settler  on  land  covered  by  the 
timber-culture  entry  of  another,  on  relink 
quishment  of  such  entry,  is  superior  to  the 
entiyman*s  daim  under  a  homestead  appli- 
cation filed  with  said  relinqniahment 4M 

Bights  of,  can  not  be  acquired  by  trespass, 
nor  constructive  possession  of  such  land  by 
setUement  on  an  a^aoent  tract 475 

Of  an  alien  confers  no  right  to  public  land  6M 

Sionx  Lands. 

See  Indian  Lands. 

Special  Agent. 

Should  not  examine  and  report  on  olaima 
at  the  request  of  interested  parties 88 

States  and  Territories. 

California. 

The  right  of  purchase  under  section  7, 
act  of  July  23, 1866,  is  not  defeated  by  the 
fiftct  that  the  legal  title  to  the  land  is.  at  the 
date  of  the  act,  held  by  .one  not  a  purchaser 
for  a  valuable  consideration,  where  the 
owner  of  the  equitable  title  at  such  time  is 
not  thus  disqualified 636 

The  purchaaer  of  a  private  claim  of  quan- 
tity within  larger  out  boundaries  who  con- 
trols tho  location  of  the  claim  is  not  entitled  to 
purchase  lands  excluded  on  final  survey  . . .  665 

Montana. 

University  selections  approved  prior  to 
the  admission  of  the  State  require  no  ftirther 
action  to  complete  title,  except  the  admis- 
sion of  the  State;  the  certification  to  the 
governor  of  tho  Territory  is  sufficient  evi* 
denoe  of  title 142 

Statutes. 

See  Tables  of  Acta  of  Congress,  and  Be- 
Tised  Statutes,  pages  xviii  and  xx. 

Departmental  regulations  under,  if  not  in 
conflict  therewith,  have  all  the  force  and 
effect  of  law 587 

Is  operative  fh>m  its  date  if  no  time  is 
fixed  when  it  shall  become  effective 506 

Snrrey. 

See  Lake,  Mining  Claim,  Right  qf  Way. 

Of  a  mining  claim  4>r  townsite.is  a  **  pub- 
lic survey  "  when  the  claim  or  entry  passes 
into  a  patent 108 

Of  an  island  should  be  allowed  where 
such  ialand  has  been  omitted  from  the  snr- 
▼ey  of  adjacent  land  and  has  not  been  dis- 
posed of  by  the  government 116 

If  none  of  the  lands  contiguous  to  a  former 
non-navigable  meandered  Uke,  have  been 
patented  or  applied  fur,  the  land  previonaly 
eoyered  by  water  may  be  lanreyed IIS 
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Fftge. 
The  gorenimeikt  has  no  Jnriadlotion  to 
onlear,  when  the  land  lies  within  the  mean- 
der  line  of  a  non-nayigable  lake,  and  the 
lands  ai^acent  thereto  Jiave  been  patented 
or  applied  for 274,087 

Of  an  island,  formed  in  a  river  after  the 
survey  and  disposition  of  the  adjoining  shore 
lands,  can  not  be  ordered,  as  the  land  thus 
formed  does  not  belong  to  the  United  States  483 

Order  for,  and  public  offering  of  land  as 
an  isolated  tract  preclude  the  allowance  of 
a  preemption  illing  therefor  tendered  by  the 
applicant  for  survey  and  based  upon  va.  al- 
leged prior  settlement  right 468 

Of  reservoir  site  on  unsnrveyed  land 
should  be  connected  with  the  public  survey 
or  some  well-deflned  natural  monument. . . .  618 

The  Department  has  no  authority  to  or- 
der  the  resurvey  of  a  patented  private 
claim  while  the  patent  is  outstanding 667 

Swamp  liand* 

See  Alienation. 

The  claim  of  a  State  should  not  be  rejected 
on  fthe  report  of  a  special  agent  alone,  but 
sn»h  Tei>ort  may  be  made  the  basis  of  far- 
ther investigation 176 

Xhe  inadvertent  certification  of  lands  ex- 
cepted l!rom  the  grant  does  not  deprive  the 
Department  of  Jurisdiction  to  correct  the 
error 228 

The  grant  to  Illinois  did  not  take  effect 
upon  the  alternate  sections  reserved  in  the 
railroad  grant  of  September  20, 1850 229 

The  burden  of  proof  is  ui>on  the  State 
where  it  claims  a  tract  that  is  not  returned 
as  swamp  and  overflowed 247 

The  character  of  land  at  the  date  of  the 
grant  determines  whether  it  is  subject 
thereto 247,254 

Proof  that  land  is  at  present  swamp  and 
overflowed  is  not  sufficient  to  overcome  the 
adverse  return  of  the  surveyor-general 247 

Land  covered  by  an  apjMurently  perma- 
nent body  of  water  at  date  of  the  grant  is 
not  of  the  character  granted 263 

The  approval  by  the  surveyor-general  of  a 
segregation  survey  made  under  section  2488, 
R.  S.,  is  of  no  legal  force  where  the  lands 
covered  thereby  were  not  in  existence  at 
date  of  the  grant.    (Cal.) 253 

Proof  as  to  the  character  of  land  at  date 
of  the  grant  should  be  required  before  ap- 
proving a  contract  for  a  segregation  survey 
(Cal.) 268 

Before  flnal  action  Is  taken  on  a  claim  the 
waiver  as  to  ftirther  claims  required  by  the 
regulations  of  September  10, 1801,  must  be 
ftmlBhed 533 

Grant  of^  not  defeated  by  location  of  pri- 
vate oUaim  where  such  aotl<m  is  not  defl- 
]ltt« 874 
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Timber  Culture* 

See  Entry,  Final  Pro€(f, 

Failure  to  break  tiie  requisite  five  acres 
may  be  excused  on  due  showing  that  it  was 
caused  by  threats  of  personal  violence 66 

Sowing  tree  seeds  broadcast  is  not  a  proper 
planting 08 

The  entryman  must  make  adequate  pro- 
vision for  the  protection  of  the  trees  planted .    08 

Failure  to  secure  the  requisite  growth  of 
trees  does  not  warrant  cancellation  if  not 
due  to  the  entryman's  negligence 423 

Compliance  with  law  must  be  shown  dur- 
ing the  pendency  of  a  contest,  where  an  en- 
try is  irregularly  allowed  for  land  thus  in- 
volved   431 

The  act  of  March  3, 1891,  does  not  relieve 
the  entryman  from  cultivating  the  quantity 
and  character  of  trees  specified  in  the  act  of 
1878,  nor  repeal  the  requirement  of  six  hun- 
dred and  seventy -five  thrifty  trees  to  each 
acre  at  final  proof 434 

Timber  Cutting:. 

Instructions  of  Jsnuary  13, 1892,  and  ap- 
proved form  of  letter  to  applicants  with  in- 
formation as  to  limitation  of  privilege 88 

Permits  will  not  be  issued  under  section 
8,  act  of  March  3,  1801,  to  cut  timber  firom 
unsur  veyed  lands  within  the  primary  limits 
of  the  Northern  Pacific  grant,  in  the  absence 
of  a  showing  tliat  the  land  is  mineral 126 

Timber  and  Stone  Act« 

Does  not  authorise  purchase  by  a  married 
woman,  except  with  her  separate  money,  in 
which  her  husband  has  no  interest 126 

Improvements  on  a  tract  of  land  will  not 
exclude  it  from,  entry  under  said  act^  if  not 
made  and  maintained  under  a  bona  fide  oc- 
cupation   18 

Land  is  not  excepted  ftom  purchase  under 
said  act  by  the  improvements  of  one  who  is 
not  asserting  a  claim  to  said  land  under  any 
law  authorising  the  occupancy  thereof 416 

An  entry  under  said  act  not  made  for  the 
"exclusive  use  and  benefit"  of  the  entry- 
man,  but  in  the  interest  of  and  lor  the  bene- 
fit of  another,  is  in  violation  of  said  act  and 
must  be  canceled 302 

The  personal  inspection  of  the  land  re- 
quired of  an  applicant  does  not  necessarily 
require  said  applicant  to  actually  pass  over 
the  tract  in  question 486 

The  general  authority  of  the  Commission- 
er to  determine  the  validity  of  entries  is  not 
abridged  by  the  provisions  of  this  act 617 

Timber  Lands. 

See  J^srvotion. 

Town  Site* 

See  Okiahama. 

The  issuance  of  patent  to  trustees  Is  not 
a  disposition  of  the  government  title,  but  a 
conveyance  thereof,  in  trust,  to  be  held  un- 
der the.  direction  of  the  Secretary  of  the 
Interior  (Oklahoma) 
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The  Attorney-General  will  be  reqnoeted 
to  direct  the  proper  district  attomey^  to  ap* 
pear  on  behalf  of  the  fematees  where  Jadicial 
piooeedingB  are  inatitated  to  control  their 
action  in  the  dispoaition  of  title  (Okla* 
homa) 295 

Plat  of,  submitted  nnder  the  second  pro- 
viso to  section  22,  act  of  May  2,  1890,  should 
show  accnrately  the  exterior  boundaries, 
width  of  streets,  and  measurement  and  loca- 
tion of  parks  and  reservations 505 

In  case  of  addition  to,  nnder  section  22, 
ad  of  May  2, 1890,  the  streets  should  con- 
form to  those  already  established,  and  the 
surveyor's  certificate  show  such  fact 505 

The  party  fQing  plat  and  application  is 
the  proper  party  to  receive  notice  of  action 
thereon 628 

The  Tight  accorded  by  section  22,  act  of 
March  8, 1891,  to  enter  as  a,  the  tract  speoi- 
iled  therein  is  limited  to  a  single  entry  of 
said  tract ..., 628 


Trustee. 

See  BaUroad  Lom/ia* 

University  L.and8. 

See  8taU8  and  TnritorUt, 

Wagon  Road  Grant* 

SeeJlaUrw»d  Land9. 
Warrant. 

Application  to  looate  a  military  bonnty, 
upon  a  specific  tract,  daly  filed  with  the 
Commissioner  of  the  General  Land  Office, 
reserves  the  land  specified  for  the  benefit  of 
the  applicant 278 

Loss  of,  and  fees  accompanying  applica- 
tion to  locate  a  specific  tract,  by  the  Com- 
missioner, will  not  defeat  the  right  of  the 
applicant,  though  on  account  of  said  los^  no 
record  of  the  location  is  made  in  the  local 
office 27 

Water  Riglit* 

See  Bight  cf  Way, 


